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Oases  Decided 


COTJET  OF  APPEALS 


State  of  New  Yoek, 


COMMENCINa    OCTOBER    12,     1897. 


The  People  of  the  State  of  New  York  ex  rel.  The  Chi^ 
OAOo  Junction  Railways  and  Union  Stockyards  Com- 
pany, Appellant,  v.  James  A.  Roberts,  as  Comptroller  of 
the  State  of  New  York,  Respondent. 

1.  Corporation  Tax  —  Foreign  Corporations  —  Conditions  Prece- 
dent TO  Jurisdiction.  The  jurisdiction  to  tax  foreign  corporations 
under  chapter  542,  Laws  of  1880,  as  amended  by  chapter  501,  Laws  of 
1885,  depends  upon  the  existence  of  two  concurring  conditions,  namely, 
that  the  corporation  shall  be  ''  doing  business  in  this  state,"  and  that  its 
capital  or  some  portion  thereof  shall  have  been  ''employed  within  this 
state." 

2.  Foreign  Investment  Company — Capital  not  Employed  wrrniN 
THIS  State.  A  foreign  corporation,  whose  capital  is  wholly  invested  in 
the  stock  and  bonds  of  an  independent  foreign  corporation  doing  business 
wholly  out  of  this  state,  whose  whole  income  is  derived  from  such  invest- 
ment, and  which  maintains  a  leased  office,  with  furniture,  officers  and 
clerks,  in  this  state,  where  it  receives  and  distributes  the  dividends  or 
income  derived  from  its  investment,  which  constitutes  its  whole  busi- 
ness, is  not  subject  to  taxation  under  the  act  of  1880-1885,  since,  although 
it  is  "doing  business  in  this  state,"  no  part  of  its  capital  is  "employed 
within  this  state,''  within  the  meaning  of  the  statute. 

P^ple  ex  rd.  Bailways  Go.  v.  JRoberts,  90  Hun,  474,  reversed. 

(Argued  June  7,  1897;  decided  October  12,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 

Court  in  the  third  judicial  department,  entered  December  21, 

1895,  which  affirmed,  on  certiorari,  a  determination  of  the 

comptroller  of  the  state  of  New  York  fixing  and  determin- 
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2     Peo.  ex  rel.  Chicago  Junc,  etc.,  Co.  v,  Roberts.   [Oct., 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.         [Vol.  154. 

ing,  upon  a  rehearing  before  him,  a  tax  against  the  relator  in 
pursuance  of  chapter  542,  Laws  of  1880,  and  the  acts  amenda- 
tory tliereof. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

William  D,  Guthrie  and  Carl  A,  de  Oersdorff  for  appel- 
lant. The  relator  is  not  "doing  business  in  this  state"  within 
the  meaning  of  the  statute.  (L.  1890,  ch.  522,  §§  1,  3 ;  Peo- 
lyle  V.  Equitahh  Trust  Co.,  96  N.  Y.  387,  394;  PeopU  ex 
rel  V.  We7npU,  129  K  Y.  558,  563 ;  People  v.  //.  S,  M,  Co., 
105  N.  Y.  76 ;  S,  C  O,  Co,  v.  Wemple,  44  Fed.  Rep.  24: ; 
People  ex  rel  v.  Camplell,  139  N.  Y.  68.)  The  relator 
employs  no  part  of  its  capital  stock  within  the  state  of  New 
York.  (L.  1885,  ch.  501,  §  11 ;  PeopU  ex  rel,  v.  Roberts, 
145  N.  Y.  375 ;  People  ex  rel,  v.  Campbell,  139  N.  Y.  68 ; 
People  ex  rel,  v.  Roberts,  8  App.  Div.  201 ;  151  K  Y.  619 ; 
People  ex  rel.  v.  CoUman,  126  N.  Y.  433;  People  ex.  rel.  t. 
Wemple,  150  N.  Y.  46;  Demurest  v.  Flach,  128  N.  Y.  205.) 

T.  E.  Hancock  for  respondent.  The  relator  employed  capi- 
tal stock  in  the  transaction  of  business  in  this  state.  (129  N. 
Y.  562 ;  133  N.  Y.  323 ;  PeopU  ex  rel,  v.  Roberts,  149  N.  Y. 
572 ;  People  ex  rel,  v.  Roberts,  91  Hun,  162 ;  PeopU  ex  rel, 
V.  Campbell,  ^^  Hun,  147 ;  People  ex  rel,  v.  Roberts,  152  IS". 
Y.  59 ;  PeopU  ex  rel.  v.  Campbell,  138  N.  Y.  543 ;  PeopU 
ex  rel.  v.  Com,  of  Taxes,  23  N.  Y.  224 ;  People  v.  Campbell, 
88  Hun,  548 ;  PeopU  ex  rel,  v.  Roberts,  82  Hun,  318 ;  147 
N.  Y.  699.)  The  relator  was  engaged  in  "  doing  business  in 
this  state."  {People  v.  //.  S,  M,  Co,,  105  N.  Y.  83 ;  131  X. 
Y.  69 ;  PeopU  ex  rel  v.  Wemple,  133  N.  Y.  325 ;  PeopU  ex 
rel  V.  Wemple,  129  IS".  Y.  562 ;  People  v.  E.  T,  Co,,  96  N.  Y. 
397 ;  Peoj)le  ex  rel  v.  Roberts,  152  N.  Y.  59.) 

Andrews,  Ch.  J.  The  jurisdiction  to  tax,  foreign  corpora- 
tions under  chap.  542  of  the  Laws  of  1880,  as  amended  by 
chap.  501  of  the  Laws  of  1885,  and  the  subsequent  amend- 
ments, depends  upon  the  existence  of  two  concurring  con- 
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ditions,  namely,  that  the  corporation  sought  to  be  taxed  shall 
be  ''  doing  business  "  in  this  state,  and,  second,  tliat  its  capital 
or  some  portion  thereof  shall  have  been  "  employed  witbin  this 
state."  (Chap.  501,  Laws  of  18S5,  sec.  11.)  This  point  was 
sharply  presented  and  expressly  decided  in  People  ex  rd. 
Harlan  and  Ilollingsworth  Co,  v.  Campbell^  Comptroller 
(189  N.  Y.  68).  The  relator  in  that  case  was  a  manufacturing 
ct*rj)oration  created  under  the  laws  of  the  state  of  Delaware, 
where  it  conducted  its  manufacturing  operations,  but  having 
a  rented  office  in  the  city  of  New  York,  in  which  it  placed 
office  furniture  and  which  was  in  charge  of  a  salaried  agent. 
The  office  was  maintained  for  the  convenience  of  the  corpo- 
ration and  its  patrons.  Meetings  and  conferences  were  held 
therein  between  the  agent  and  persons  contemplating  entering 
into  contracts  with  the  corporation,  but  the  contracts  them- 
selves when  made  were  signed  and  executed  at  the  home  office 
in  Wilmington.  The  relator  was  taxed  upon  the  basis  of 
$2.*),000  of  capital  stock  "  employed  in  this  state."  It  was 
claimed  on  behalf  of  the  relator  that  it  was  neither  "  doing 
business  "  in  this  state  nor  employed  any  of  its  capital  therein 
within  the  meaning  of  the  statute.  This  court  reversed  the 
decision  of  the  comptroller,  Judge  Earl  writing  the  opinion. 
The  court  declined  to  pass  upon  the  question  whether  the 
relator  was  "  doing  business  "  in  this  state  within  the  meaning 
of  the  statute,  but  rested  its  judgment  on  the  ground  that  no 
part  of  its  capital  was  employed  therein.  Judge  Earl  said : 
'*  We  leave  this  question  (as  to  the  relator's  doing  business  in 
this  state)  unanswered,  as  we  are  satisfied  that  it  did  not 
employ  any  of  its  capital  wdthin  this  state,  and  that,  therefore, 
there  was  no  basis  for  the  imposition  of  the  taxes.  As  before 
stated,  except  the  small  amount  of  furniture  in  its  office,  it 
did  not  have  or  keep  any  property  of  any  kind  within  this 
state,  and  it  did  not  disburse  any  money  in  this  state.  The 
only  obligations  it  incurred  in  this  state  were  for  the  rent  of 
the  office  and  the  salary  of  its  agent,  and  they  were  dis- 
charged by  checks  drawn  in  the  state  of  Delaware,  on  a  Dela- 
ware bank,  and  paid  in  that  state.     Those  checks  were  obliga- 


4    Peo.  ex  rel.  Chicago  Junc,  etc.,  Co.  v,  Koberts.  [Oct., 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.         [Vol.  154. 

tions  of  tlie  relator,  and  not  property  in  any  sense  belonging 
to  it,  and  they  were  no  portion  of  its  capital.  They  operated 
as  payments  made  in  the  state  of  Delaware,  and  there  was  no 
ground  whatever  for  saying  that  it  employed  $25,000  of  its 
capital,  or  any  other  sum,  within  this  state.  We  do  not  think 
that  the  office  furniture  could  fairly  be  considered  as  capital 
employed  within  this  state."  (See,  also,  opinion  of  O'Brien, 
J.,  People  ex  rel  jS.  T.  C.  Co.  v.  We?nj>le,  133  N.  Y.  323.) 

While,  in  most  cases,  a  foreign  corporation  doing  business 
within  this  state  will  employ  some  portion  of  its  capital  in 
the  prosecution  of  such  business,  it  is  quite  possible  that  the 
business  whicli  it  prosecutes  here  may  not  require  the  use  of 
any  part  of  its  capital,  and,  when  this  is  the  case,  there  can 
be  no  taxation  for  the  reason  that  there  is  no  basis  for  taxa- 
tion, since  the  basis  for  the  tax  is  the  "  amount  of  capital 
stock  employed  within  this  state."  Having  in  view  the  neces- 
sity of  the  coexistence  of  both  of  the  conditions  mentioned 
to  warrant  the  imposition  of  a  tax  under  the  act  of  1885,  it  is 
important  to  refer  to  the  facts  disclosed  by  the  record.  The 
relator  is  a  corporation  organized  under  the  laws  of  New 
Jersey  as  an  investment  company  with  a  capital  of  §13,000,000, 
and  is  managed  b}'  a  board  of  ten  director,  two  of  whom  only 
are  residents  of  the  state  of  New  York.  It  lias  an  office  in 
Jersey  City  where  meetings  for  the  election  of  directors  are 
annually  held,  and  an  office  in  the  city  of  New  York  for 
which  it  pays  an  annual  rental  of  $1,500,  containing  office 
furniture  of  the  value  of  $1,000,  and  it  pays  salaries  to  a 
treasurer,  secretary,  clerk  and  stenographer  employed  in  the 
city  of  New  York,  amounting  to  $10,000  a  year.  The  com- 
pany seems  to  have  been  organized  for  the  purpose  of  invest- 
ing its  capital  in  the  purchase  of  the  stock  and  bonds  of  the 
Union  Stock  Yard  and  Transit  Company,  an  Illinois  corpora- 
tion, and  its  whole  capital  has  been  invested  in  the  stock  and 
bonds  of  that  corporation.  It  has  issued  shares  to  its  owii 
stockholders  to  the  full  amount  of  its  capital  stock.  Upon 
the  purchase  of  the  stock  of  the  Illinois  corporation,  the 
relator  deposited  it  with  the  Central  Trust  Company  of  New 
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York,  as  collateral  security  for  the  payment  of  certain  bonds 
issued  by  the  relator.  The  organization  and  management  of 
the  Chicago  corporation  is  independent  of  tlie  relator.  The 
relator's  whole  income  is  derived  from  its  investment  in  the 
Chicago  company.  The  entire  business  of  that  company  is 
done  at  Chicago,  and  its  dividends  are  declared  and  paid  in 
that  city.  The  dividends  and  income  of  the  relator,  arising 
from  the  investment  in  the  Illinois  corporation,  are  applied 
by  it  to  the  payment  of  the  interest  and  principal  of  its  obli- 
gations, the  disbursements  of  the  New  York  office  and  in  pay- 
ing dividends  to  its  own  stockholders  declared,  from  time  to 
tiine,  by  the  directors  at  meetings  in  New  York.  These  divi- 
dend checks  are  drawn  upon  banks  in  the  city  of  New  York 
and  are  there  mailed  to  its  stockholders,  1,500  in  number. 
The  relator  keeps  its  bank  account  in  that  city,  composed  of 
a  portion  of  its  dividends  and  income,  and  has  an  average  bal- 
ance of  $25,000  or  $30,000  to  its  credit,  and  it  has  constituted 
the  Bank  of  Commerce  its  transfer  agent  there. 

There  is  no  controversy  as  to  the  fact  that  in  the  transaction 
of  its  business  in  this  state,  the  relator  has  and  employs  no 
money  for  any  purpose,  except  that  derived  hi  the  form  of 
dividends  or  interest  from  its  investment  in  the  stock  and 
bonds  of  the  Illinois  corporation.  Its  whole  capital  remains 
invetited  out  of  this  state  and  it  applies  the  income  therefrom 
in  the  manner  hereinbefore  stated.  It  may  be  conceded  that 
the  relator  in  keeping  an  office  in  the  city  of  New  York, 
where  it  received  and  disbursed  its  income  derived  from  its 
investment  in  the  Illinois  corporation,  depositing  it  in  bank 
and  drawing  upon  the  deposit  for  the  payment  of  its  obliga- 
tions, dividends  to  its  shareholders  and  disbursements  in  main- 
taining its  office,  was  doing  a  part  of  its  appropriate  function 
as  an  investment  company,  and  that  this  was  "  doing  business 
within  this  state  "  which  satisfied  that  condition  of  the  statute. 
But  the  uncontroverted  evidence  establishes  that  it  employed 
no  part  of  its  capital  here,  and  the  second  condition  to  the 
exercise  of  the  taxing  power  under  the  act  of  1885  did  not 
exist.    The   profits   and  earnings  of   a   corporation   are  not 
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capital,  tliough  they  may  be  converted  into  capital.  If  no 
Buch  conversion  has  taken  place,  they  furnish  no  basis  for  taxa- 
tion under  the  act  of  1885,  except  incidentally  as  the  dividends 
may  be  increased,  upon  which  the  tax  in  many  cases  is  com- 
puted. The  point  that  the  profits  or  surplus  earnings  of  a 
foreign  corporation  are  not  capital  and  not  taxable  under  the 
statute,  was  distinctly  decided  (following  prior  decisions)  in 
the  recent  case  in  this  court  of  People  ex  reL  Singer 
Mfg.  Co,  V.  Wevijjle  (150  N.  Y.  46),  and  the  peculiar  facts 
render  the  case  very  significant  in  respect  of  the  application 
of  the  principle  stated.  There  can  be  no  claim  in  this  case 
that  the  income  of  the  relator  received  from  the  Illinois  cor- 
poration and  disbursed  in  New  York  city,  was  converted 
into  capital.  It  is  doubtless  true  that  the  income  from  its 
investment  in  the  Illinois  corporation,  when  received,  was  the 
property  of  the  relator  within  this  state.  But  it  was  not 
capital,  but  the  profits  from  capital.  If  the  disbursement  of 
the  income  by  the  relator  for  the  purposes  and  in  the  manner 
stated,  can  in  any  proper  sense  be  considered  an  employment 
of  the  money  within  this  state,  it  is,  nevertheless,  true  that  it 
was  not  an  employment  of  capital  and  hence  was  not  a 
fulfillment  of  the  second  condition  precedent  to  the  jurisdic- 
tion to  tax  the  relator,  namely,  that  it  should  have  employed 
its  capital  or  some  part  thereof  within  this  state.  We  per- 
ceive no  ground  upon  which  the  tax  imposed  upon  the  relator 
can  be  maintained.  The  small  amount  invested  in  office  fur- 
niture and  the  fact  that  it  rented  an  oftice  in  the  city  of  Xew 
York  and  held  it  under  lease,  did  not  alone  justify  the  impo- 
sition of  the  tax,  in  view  of  two  decisions  of  this  court. 
{People  ex  rel.  IL  cfe  //.  Co.  v.  Caniphell^  supra ;  People  ex 
reL  Washtngto)i  Mills  Co.  v.  Roberts^  8  App.  Div.  201 ; 
afifd.,  151  K  Y.  619.) 

We  think  the  decision  of  the  comptroller  and  the  order 
from  which  this  appeal  is  taken  should  be  reversed. 

Gray,  J.     A  careful  consideration  of  this  appeal  leads  me 
to  concur  with  the  chief  judge.     Chapter  542  of  the  Laws  of 
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1880,  as  amended  by  cliapter  501  of  tlie  Laws  of  1885,  pre- 
scribes, in  its  third  section,  that  every  corporation  organized 
under  the  laws  of  any  other  state,  "  and  doing  business  in  this 
state/'  shall  be  subject  to  a  tax.  Section  eleven  prescribes 
tlmt  "  the  amount  of  capital  stock  which  shall  be  the  basis  for 
tax  under  the  provisions  of  section  three  of  this  act  *  *  * 
shall  be  the  amount  of  capital  stock  employed  within  this 
state."  It  is  too  clear  for  argument  that  it  is  not  sufficient 
that  a  foreign  corporation  shall  be  merely  doing  business  in 
this  state,  in  order  to  subject  it  to  taxation,  and  the  condition 
must  exist  that  its  capital  stock,  or  some  part  of  it,  is  employed 
within  this  state.  If  that  condition  is  not  met  by  tlie  facts  of 
the  case,  then  the  basis,  which  the  law  assumes  as  justifying 
the  imposition  of  the  tax,  does  not  exist.  This  proposition  is 
not  disputed ;  but  it  is  argued  that  in  the  present  case  the 
relator  did  employ  its  capital  within  this  state,  because  its 
business  was  done  here,  viz.,  the  business  of  looking  after  the 
investment  made  of  its  capital  in  the  purchased  shares  of 
stock  of  the  Illinois  corporation.  Whether  the  relator  was 
doing  business  here,  or  what  that  business  may  have  been,  I 
do  not  consider  important  to  discuss.  The  fact  is  that  the 
whole  capital  of  the  relator  had  already  been  employed  in  tlie 
purchase  of  tke  shares  of  the  Illinois  corporation,  and  remained 
80  invested.  All  that  was  done  by  tlie  relator  at  its  New  York 
office  was  to  receive  and  distribute  the  dividends,  or  income, 
from  the  Illinois  investment.  The  intention  of  the  legisla- 
ture was,  undoubtedly,  to  compel  foreign  corporations,  when 
employing  their  capital  within  this  state  in  the  conduct  of 
their  business,  to  pay  a  tax  in  return  for  the  privilege  of  doing 
so.  Such  a  policy  is  justifiable  and  should  be  given  the  fullest 
eflEect  by  the  courts  ;  but,  unless  the  condition  in  fact  exists, 
which  the  statute  contemplates,  there  can  be  no  ground  upon 
which  to  predicate  a  liability  to  assessment. 

I  think  it  would  be  straining  the  law  beyond  its  capacity 
for  construction  to  hold,  where  there  has  been  an  employment 
of  its  capital  stock  by  a  foreign  corporation,  as  in  the  present 
case,  in  a  business  investment  without  the  state,  that  in  the 
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maintenance  of  an  office  within  the  state  for  purposes  of  con- 
venience in  the  distribution  of  the  money  proceeding  from  its 
foreign  investment,  tliere  had  been  an  employment  of  capital 
here.  It«  capital  is  not  here  in  any  sense.  The  relator  may 
be  here  itself  for  many  corporate  purposes ;  but  it  was  not 
here  for  any  purpose  connected  with  an  employment  of  its 
capital  stock. 

I  think  this  case  fairly  falls  under  the  authority  of  the 
Harlan  cfe  Ilollmgsxoorth  Case  (139  N.  Y.  68),  and  I  agree 
with  the  chief  judge  in  his  reasoning  and  in  the  conclusion 
that  the  determination  of  the  comptroller  was  erroneous  and 
that  there  should  be  a  reversal  of  the  order  appealed  from. 

Vann,  J.  (dissenting).  The  relator  is  a  corporation  organ- 
ized in  the  state  of  New  Jersey,  where  its  principal  office  is 
located,  which,  however,  is  used  only  for  the  purpose  of  hold- 
ing the  annual  meetings  of  stockholders  to  elect  directors  and 
the  annual  election  of  officers  by  the  directors.  Its  main  office 
is  in  the  city  of  New  York,  where  all  its  ordinary  business  is 
carried  on  and  all  corporate  acts  done  which  create  an  income 
for  division  among  its  stockholders.  Its  business  is  making 
investments,  not  for  others  but  for  itself.  Its  capital  stock  is 
$13,000,000,  divided  into  130,000  shares  of  $100  each,  all  of 
which  has  been  issued,  one-half  being  preferred  and  the  other 
half  common.  Its  annual  dividends  amount  to  $910,000,  or 
at  the  rate  of  six  per  cent  on  the  preferred  and  eight  per  cent 
on  the  common  stock.  The  only  investment  that  it  has  thus 
far  made  is  in  the  stock  and  bonds  of  an  Illinois  corporation, 
known  as  the  Union  Stock  Yard  &  Transit  Company,  which 
carries  on  the  business  of  "  yarding ''  and  feeding  horses, 
cattle,  sheep  and  hogs  as  they  are  brought  by  different  rail- 
road companies  into  the  city  of  Chicago.  "  The  motive  for 
the  organization"  of  the  relator,  as  stated  by  its  treasurer, 
"  was  this :  The  stock  of  the  Chicago  company  was  held  by 
comparatively  a  small  number  of  stockholders  and  had  become 
very  valuable.  It  was  looked  upon  as  a  proKtable  investment, 
and  an  entirely  separate  and  different  body  of  men  formed 
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the  project  of  purchasing  that  entire  stock  and  eliminating  the 
old  holders  and  passing  the  ownership  of  it  into  a  corporation, 
which  should  be  formed  with  its  own  capital  for  the  express 
purpose  of  holding  and  owning  that  stock  alone,  the  assump- 
tion being  that  the  stock  should  be  purchased  from  the  indi- 
vidual holders  of  the  Chicago  company's  stock  at  a  price  that 
would  aflford  a  fair  return  upon  the  larger  capitalization  of  the 
new  company." 

When  the  relator  was  organized  it  purchased  nearly  all  of 
the  stock  of  the  Chicago  company,  which  was  held  in  several 
different  states,  and  pledged  some  of  the  certificjates  to  the 
Central  Trust  Company  of  N"ew  York  to  secure  an  issue  of 
bonds  amounting  to  $10,000,000,  bearing  interest  at  the  rate  of 
five  per  cent,  and  deposited  the  remainder  in  New  York  city  for 
safekeeping.  The  relator  has  nothing  to  do  witli  the  business 
of  the  Chicago  company,  which  manages  itself,  transacts  its 
own  affairs  and  earns  its  own  profits,  but  when  the  latter  com- 
pany declares  a  dividend,  the  portion  to  which  the  relator,  as 
a  stockholder,  is  entitled,  is  transmitted  to  New  York,  and  a 
part  of  the  proceeds,  $500,000,  is  used  to  pay  the  interest  on 
the  bonds,  a  part,  $58,000,  to  retire  that  amount  of  the  prin- 
cipal of  some  income  bonds,  while  the  remainder,  $910,000,  is 
distributed  in  dividends  among  the  relator's  stockholders. 
Thus  the  entire  business  of  the  relator  is  buying  the  stock  of 
another  company,  caring  for  the  investment,  receiving  the 
dividends,  paying  its  debts  and  distributing  its  profits.  It 
does  not  earn  money  by  making  and  selling  articles,  like  a 
manufacturing  corporation,  nof  lend  its  capital,  like  a  banking 
corpomtion,  but  sim])ly  invests  its  capital  in  the  stock  of 
another  corporation,  looks  after  its  investment  and  enjoys  the 
profits.  That  is  its  sole  business,  which  is  substantially  all 
carried  on  in  the  city  of  New  York,  where  it  rents  an  oflSce  at 
$1,500  a  year,  has  furniture  worth  $1,000,  an  average  bank 
account  of  $25,000  or  $30,000 ;  a  treasurer,  secretary,  book- 
keeper and  stenographer,  whose  annual  salaries  aggregate  the 
sum  of  $10,000.  The  value  of  the  lease  does  not  appear. 
The  directors  hold  their  business  meetings  in  New  York  city, 
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the  dividends  payable  to  it  are  received  there,  and  the  divi- 
dends paid  by  it  are  declared  and  distributed  there.  Fifteen 
hundred  different  checks  are  required  to  make  the  distribu- 
tion. The  only  tax  that  this  prosperous  company  pays,  so  far 
as  appears,  is  the  very  moderate  franchise  tax  required  by  the 
laws  of  the  state  of  New  Jersey.  When  the  comptroller, 
under  the  authority  of  chapter  542  of  the  Laws  of  18S0,  as  at 
various  times  amended,  appraised  the  vahie  of  its  capital  stock 
employed  within  this  state  at  the  sum  of  $52,500,  for  the  pur- 
pose of  taxation  upon  its  business,  it  felt  aggrieved,  and  caused 
a  writ  of  certiorari  to  be  issued  that  brought  the  subject  before 
the  Supreme  Court  for  review,  and  its  appeal  from  the  deter- 
mination of  that  court  sustaining  the  action  of  the  comptroller 
now  brings  the  subject  before  us. 

The  object  of  the  statute  under  which  the  tax  in  question 
was  laid  is  to  raise  money  for  the  use  of  the  state  by  imposing 
a  specific  tax  upon  the  corporate  franchises  of  domestic  cor- 
porations and  upon  tiie  business  of  foreign  corporations  done 
in  this  state.  (L.  1880,  ch.  542;  L.  1881,  ch.  361;  L.  1882, 
ch.  151 ;  L.  1885,  ch.  501 ;  L.  1890,  ch.  522 ;  L.  1894,  ch. 
562 ;  People  v.  EquitaUe  Trust  Co,,  96  X.  Y.  387.)  So  far 
as  applicable  to  the  case  in  hand,  the  tax  is  imposed  on  corpo- 
rations doing  business  in  this  state  upon  the  basis  of  the 
amount  of  capital  stock  employed  within  the  sUte.  {People 
ex  reL  Anie?'ican  Contract i/u/  c&  Dredging  Co,  v.  WempU^ 
129  N.  Y.  558.)  As  was  said  by  this  court  in  a  recent  case  : 
"  The  intention  of  the  legislature  is  that,  when  foreign  corpo- 
rations employ  their  capital  in  carrying  on  a  business  within 
this  state,  they  must  pay  a  tax  to  the  state  in  return  for  tlie 
privileges  and  benefits  they  enjoy."  {People  ex  reL  Badlsche 
Fahrik  v.  lioherts,  152  N.  Y.  59,  63.) 

Two  questions,  therefore,  arise  for  decision  :  (1)  Whether 
the  relator  was  doing  business  in  this  state,  and  (2)  what 
amount  of  its  capital  stock  was  employed  within  this  state. 

It  was  not  engaged  in  business  in  the  state  of  Xew  Jersey, 
where  it  was  organized,  for  the  election  of  directors  and 
ofHcers  is  not  doing  business  within  the  meaning  of  the  statute, 
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but  simplj  appointing  agents  to  do  business.  Nor  was  it 
engaged  in  business  within  the  state  of  Illinois,  for  it  neither 
managed  nor  liad  the  right  to  manage  the  business  of  the 
Union  Stock  Yard  &  Transit  Company,  of  which  it  was  the 
chief  stockholder.  The  business  of  that  corporation  was  not 
its  business,  for  it  could  not  directly  control  the  smallest  detail 
thereof.  The  capital  of  that  corporation  was  not  its  capital, 
for  it  could  not  invest  a  dollar  belonging  to  it.  The  property 
of  that  corporation  was  not  its  property,  even  to  the  smallest 
fractional  part,  for  it  could  not  dispose  of  it,  nor  take  posses- 
sion of  it,  nor  control  it  in  any  way.  Its  only  power  was  tlie 
power  of  a  stockholder,  who  can  neither  bind  nor  loose  tlie 
corporation  whose  stock  he  holds.  The  relator  does  not  claim 
to  have  been  doing  business  in  any  state  other  than  New 
Jersey  and  Illinois,  and,  if  we  have  reasoned  correctly,  it  was 
not  doing  business  in  either  of  those  states,  yet,  as  it  was  a 
business  corporation,  it  must  have  been  doing  business  some- 
where. Where  was  it  ?  Some  confusion  has  arisen  from  the 
peculiar  nature  of  its  business,  which  was  not  that  of  making, 
buying  or  selling  tangible  things,  or  lending  money,  or  render- 
ing services  to  others,  but  was  the  investment  of  its  own  cap- 
ital, caring  for  the  investment,  collecting  and  dividing  the 
proceeds.  Thus  it  was,  so  to  speak,  an  incorporated  gentleman 
'  of  leisure.  While  an  individual  who  simply  invests  his  money 
and  collects  the  profits  is  not  regarded  as  a  business  man,  there 
is  no  escape  from  the  fact  that  the  relator  was  a  business  cor- 
poration, engaged  in  business  in  some  state,  and  as  nearly 
every  business  act  that  it  is  shown  to  have  ever  done,  aside 
from  some  of  the  purchases  of  stock,  was  done  in  the  state  of 
New  York,  I  think  it  was  doing  business  in  this  state  within 
the  meaning  of  the  statute. 

But,  did  it  employ  capital  within  this  state  ?  Here,  again^ 
the  peculiar  nature  of  its  business  must  be  resorted  to  for  an 
answer  to  the  question.  The  business,  although  large  in 
amount,  was  limited  in  scope,  but  all  of  it,  or  substantially  all 
of  it,  was  done  from  the  New  York  office.  After  the  original 
investment  was  made,  over  four  years  ago,  its  business  was  to 
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look  after  that  investment.  That  was  done  in  tlie  city  of  New 
York,  wliere  the  certificates  of  stock  were  kept,  the  dividends 
thereon  received  and  divided,  tlie  interest  and  principal  of  the 
funded  debt  paid,  an  office  rented,  furnished  and  occupied, 
officers  and  agents  employed  and  paid,  a  bank  account  kept, 
and  where  the  substance  of  all  the  business  that  was  done  at 
all  was  transacted.  A  corporation  can  only  do  business  through 
officers  and  agents,  and  those  who  have  the  active  management 
of  its  affairs  are  ordinarily  paid  for  their  services.  The  only 
officers  or  agents  of  this  large  corporation  who  were  paid,  so 
far  as  appears,  discharged  their  duties  in  the  New  York  office. 
The  directoi*s  held  their  meetings  there,  except  the  first  each 
year,  which  was  for  the  purpose  of  organization.  All  their 
business  meetings  were  in  New  York.  In  fine,  substantially 
all  the  corporate  acts,  delegated  or  otherwise,  which  directly 
resulted  in  the  receipt  of  money  to  be  divided  in  dividends, 
80  far  as  the  record  discloses,  were  done  in  this  state.  Nothing 
of  importance  appears  to  have  been  done  in  the  state  of  Illi- 
nois, for  the  money  used  to  buy  the  original  stock  of  the  Chicago 
corporation  belonged  to  it  as  soon  as  the  purchase  was  made,  and 
that  company  thenceforward  owned  it  and  controlled  it,  and  the 
relator  had  no  voice  in  the  management  of  its  affaire  except  indi- 
rectly through  its  riglit,  as  a  stockholder,  to  vote  for  directors. 
Can  the  act  of  voting  for  directors  be  properly  termed  the  car- 
rying on  of  business  or  the  employment  of  capital  ?  Yet  that  is 
about  all  that  the  relator  did  in  the  state  of  Illinois.  Its  capi- 
tal was  employed  where  its  business  was  done,  not  the  busi- 
ness of  some  other  corporation,  and  its  business  of  looking 
after  its  investment  was  done  in  the  state  of  New  York.  The 
statement  that  its  capital  stock  was  invested  in  business  in 
Chicago  is  misleading,  for  it  had  no  capital  stock  invested  in 
business  there.  Its  capital  stock  was  invested  in  certain 
shares  of  stock  of  a  company  that  invested  its  capital  stock  in 
business  in  Chicago.  There  is  a  distinction  between  capital 
stock  and  shares  of  stock.  As  was  said  by  Judge  Finch  in  a 
late  case  :  ''  The  capital  stock  of  a  company  is  one  thing ;  that 
of  the  shareholders  is  another  and  a  different  thing.     That  of 
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the  company  is  simply  its  capital,  existing  in  money  or  prop- 
erty, or  both  ;  while  that  of  the  shareholders  is  representative, 
not  merely  of  that  existing  and  tangible  capital,  but  also  of 
surplus,  of  dividend  earning  power,  of  franchise  and  the  good 
will  of  an  established  and  prosperous  business.  The  capital 
stock  of  the  company  is  owned  and  held  by  the  company  in 
its  corporate  character  ;  the  capital  stock  of  the  shareholders 
they  own  and  hold  in  different  proportions  as  individuals. 
The  one  belongs  to  the  corparation ;  the  other  to  the  corpora- 
tors." {People  ex  rel.  Union  Trust  Co,  v.  Coleman^  126  N. 
Y.  433,437.) 

What  money  or  property,  which  alone,  as  thus  held,  consti- 
tute the  capital  stock  of  a  corporation,  did  the  relator  have  in 
Illinois?  None,  clearly,  and,  therefore,  it  had  no  capital 
stock  employed  there.  What  money  or  property  did  it  have 
in  the  state  of  New  York  ?  It  had  all  but  two  per  cent  of 
the  shares  of  stock  issued  by  the  Cliicago  company.  It  also 
had,  as  it  alleged  in  its  petition,  bonds  of  that  company  to  an 
amount  not  stated,  besides  a  bank  account  averaging  nearly 
$30,000,  with  a  furnished  office  where  it  carried  on  its  busi- 
ness. It  had  no  property  in  any  other  state,  and  no  money 
except  some  on  deposit  in  one  or  two  foreign  banks. 

The  Chicago  company  owned  its  capital  stock,  consisting  of 
property  and  money,  but  the  relator  owned  substantially  all 
of  the  shares  of  stock  issued  by  that  company,  and  those 
shares  of  stock  constituted  its  own  capital  stock.  It  did  not 
own  and  could  not  Control  or  manage  the  property  which  con- 
stituted the  capital  stock  of  the  corporation  in  Chicago,  and 
hence  was  not  engaged  in  business  there,  but  it  did  own,  con- 
trol and  manage  the  shares  of  stock  issued  by  the  Illinois 
corporation.  That  management  and  control,  which  consti- 
tuted its  business,  were  exercised  by  it  in  the  city  of  New 
York.  There  is  where  it  carried  on  its  business  of  taking 
care  of  its  investments,  and  there  is  where,  within  the  mean- 
ing of  the  statute,  its  capital  stock  was  employed,  at  least  to 
the  amount  of  the  valuation  made  by  the  comptroller.  iVW 
constat  the  value  either  of  its  lease,  or  of  the  bonds  owned  by 
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it,  warranted  that  valuation.  But,  to  quote  from  Judge  Gray 
in  another  case,  "  the  average  monthly  balances  in  the  New 
York  banks,  and  the  expenditure  for  salaries  and  other  mat- 
ters connected  with  the  maintenance  of  its  office  in  New  York 
city "  were  a  sufficient  basis  for  the  assessment.  {People  ex 
rel  A,  G.  cfe  D,  Co,  v.  WempU,  129  N.  Y.  568,  562.)  A  bank 
account  that  is  used  to  carry  on  the  business  of  an  "  invest- 
ment "  corporation  in  this  state,  to  pay  its  office  rent,  salaries 
and  clerk  hire,  to  purchase  office  furniture,  stationery  and 
postage  stamps,  and  to  defray  many  incidental  expenses  con- 
nected with  the  transaction  of  its  business,  may  properly  be 
considered  by  the  comptroller  in  the  discharge  of  his  duties. 
I  think  that  the  relator  was  subject  to  taxation  under  the  act 
in  question,  that  it  has  not  been  overtaxed,  and  that  the  order 
appealed  from  should  be  affirmed,  with  costs. 

Andrews,  Ch.  J.,  and  Gray,  J.,  read  for  reversal ;  O'Briisn 
and  Bartlett,  JJ.,  concur ;  Yann,  J.,  reads  for  affirmance, 
and  Haight  and  Martin,  JJ.,  concur. 

Order  reversed. 
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The  People  of  the  State  of  New  York  ex  rel.  The  New 
York  Institution  for  the  Blind,  Respondent,  v.  Ashbel 
P.  Fitch,  Comptroller  of  the  City  of  New  York,  Appellant. 

1.  Charitable  Institutions  —  Supervision  of  State  Board  of 
Charities.  It  is  not  necessary  that  an  institution  should  be  wholly  char- 
itable to  fall  within  the  provisions  of  the  Constitution  (Art.  8,  §§  11-15) 
and  the  statutes  (L.  1895,  chs.  754,  771)  placing  charitable  institutions 
under  the  supervision  and  rules  of  the  state  board  of  charities.  It  is 
enough  if  the  institution  is  partly  charitable  in  its  character  and  purpose. 

2.  Educational  and  Charitable  Institution.  The  mere  fact  that 
an  institution  is  partly  educational  does  not  exclude  it  from  the  provisions 
of  the  Constitution  and  statutes  placing  charitable  institutions  under  the 
supervision  and  rules  of  the  state  board  of  charities.  If  an  institution 
is  both  educational  and  charitable,  it  falls  within  those  provisions. 

8.  Institutions  for  Instruction  op  the  Blind.  The  fact  that  insti- 
tutions for  the  instruction  of  the  blind  arc  subject  to  the  visitation  of  the 
superintendent  of  public  instruction  (L.  1894.  ch.  556,  tit.  15,  art.  14)  does 
not  prevent  such  an  institution  from  being  charitable  in  its  character  and 
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purpose,  and,  hence,  also  subject  to  the  visitation  of  the  state  board  of 
charities  (Const,  art.  8,  §  13). 

4.  Meaning  of  "Charitable."  The  word  "charitable,"  as  used  in 
the  provisions  of  the  Constitution  and  the  statutes  subjecting  charitable 
institutions  to  the  supervision  and  rules  of  the  slate  board  of  charities,  is 
to  be  given  only  its  usual  and  ordinary  meaning. 

5.  IXSTITUTION    FOR    THE    BlIND— CHARITABLE    IN    PaRT.      The   NcW 

York  Institution  for  the  Blind,  an  institution  under  private  control,  organ- 
ized in  1881  (Ch.  214)  for  the  special  education  of  the  blind,  is  to  be 
regarded  as  a  charitable  institution  so  far  as  it  clothes,  educates  and 
maintains  indigent  pupils  at  public  expense  or  by  donations  from  indi- 
viduals; and  as  to  such  pupils,  it  is  subject  to  the  supervision  and  rules 
of  the  st«te  board  of  charities. 

6.  Institution  Educational  in  Part.  Such  institution,  so  far  as  it 
educates  pupils  who  pay  for  their  tuition,  board  and  maintenance,  is  not 
to  be  regarded  as  a  charitable,  but  only  as  an  educational  institution,  and 
as  to  those  pupils  the  board  of  charities  has  no  jurisdiction  or  power  of 
supervision. 

7.  Institution  of  Charitable  Character.  Such  institution,  being 
to  an  extent  charitable  as  well  as  educational «  falls  within  the  provisions 
of  the  Constitution  and  statutes  as  an  institution  of  a  charitable  character 
or  design. 

8.  State  Maintenance  of  Free  Education.  The  provision  of  the 
Constitution  (Art.  9,  §  1),  that  "the  legislature  shall  provide  for  the 
imiintenance  and  support  of  a  system  of  free  common  schools,  wherein 
all  the  children  of  this  state  may  be  educated,"  relates  only  to  the  public 
or  common  schools  of  the  state,  and  has  no  application  to  appropriations 
made  by  the  state  to  an  institution  for  the  education  of  the  blind,  wholly 
or  partly  under  private  control. 

9.  State  Aid  to  Private  Education  of  the  Blind.  Appropriations 
by  the  legislature  to  a  local  or  private  institution,  for  the  education  and 
support  of  the  blind,  are  based  upon  and  authorized  by  the  provisions  of 
the  Constitution  (xVrt.  8,  §  10  of  1874;  §  9  of  1894)  which  prescribe  that 
the  prohibition  of  state  aid  to  any  association,  corporation  or  private 
undertaking  shall  not  prevent  the  legislature  from  making  such  pro- 
vision for  the  education  and  support  of  the  blind  as  to  it  may  seem  proper. 

10.  Past  Appropriations  not  Violative  of  the  Constitution.  It 
does  not  follow  that,  if  the  New  York  Institution  for  the  Blind  is  chari- 
Ublc,  appropriations  made  to  it  in  the  past  by  the  state  for  the  education 
and  support  of  pupils,  and  appropriations  made  by  the  counties  of  New 
York  and  Kings  (under  L.  1870,  ch.  166,  §  3)  of  the  sums  required  for 
clothing  the  indigent  pupils  who  were  residents  of  the  county  making 
the  appropriation,  were  violative  of  the  Constitution  (Art.  8,  §§  8,  11;  of 
1874). 

11.  Mandatory  Appropriation.  The  charitable  character  of  the  New 
York  Institution  for  the  Blind  is  not  changed  if  the  provisions  of  the  stat- 
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ute  (L.  1870,  ch.  166,  §  3)  requiring  the  counties  of  New  York  and  Kings 
to  appropriate  money  to  clothe  indigent  pupils  is  mandatory,  and  hence 
in  conflict  with  the  Constitution  of  1894  (Art.  8,  §  14),  which  is  not  decided. 

12.  Participation  in  Public  School  Fund.  It  does  not  follow  from 
the  fact  that  the  charter  of  Greater  New  York  (L.  1897,  ch.  378,  §  1161) 
authorizes  the  board  of  education  to  distribute  a  ratable  proportion  of  the 
school  fund  to  every  pupil  in  the  New  York  Institution  for  the  Blind, 
that  the  institution  must  be  regarded  as  purely  educational  and  not 
charitable. 

13.  Public  Payments  to  Charitable  Institutions.  The  legislature 
cannot  now  authorize  a  locality  to  pay,  nor  can  a  locality  in  any  case  pay^ 
its  money  to  a  charitable  institution,  wholly  or  partly  under  private  con- 
trol, for  the  care,  support  and  maintenance  of  inmates  who  are  not 
received  and  retained  pursuant  to  the  rules  established  by  the  state  board 
of  charities.    (Const.  1894,  art.  8.  §  14.) 

14.  Payment  Dependent  upon  Observance  op  Rules  op  Board  op 
Charities.  The  New  York  Institution  for  the  Blind  being,  to  an  extent, 
a  charitable  institution  and,  so  far  as  it  is  charitable,  subject  to  the  visita- 
tion and  rules  of  the  state  board  of  charities,  no  payment  can  be  properly 
made  to  it  from  the  moneys  of  tho  city  and  county  of  New  York  for  the 
maintenance  or  support,  including  clothing,  of  any  indigent  inmate  not 
received  and  retained  by  it  pursuant  to  the  rules  of  that  board. 

People  ex  rel.  Inst.f&r  the  Blind  v.  Fitch,  12  App.  Div.  581,  reversed. 

(Argued  June  7,  1897;  decided  October  12,  1897.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department  entered  Janu- 
ary 4,  1897,  affirming  an  order  of  the  Special  Term  which 
granted  a  peremptory  writ  of  mandamus  requiring  the  comp- 
troller of  the  city  of  New  York  to  audit  and  pay  the  claim  of 
the  relator  for  clothing  furnished  its  inmates  who  resided  in 
the  city  and  county  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

T.  K  Ifancock  and  Francis  M,  Scott  for  appellant.  The 
relator  is  a  charitable  institution.  Its  status  has  been  con- 
strued and  decided  by  the  courts.  {N.  Y.  List,  for  Blind 
V.  How,  10  N.  Y.  84 ;  Eller  v.  N.  T.  Hospital,  66  How. 
Pr.  246;  L.  1831,  ch.  214;  L.  1834,  ch.  316;  L.  1836,  clu 
226;  L.  1839,  ch.  200;  L.  1848,  ch.  193;  L.  1852,  ch.  333; 
L.  1853,  ch.  219;  L.  1867,  ch.  744;  L.  1870,  ch.  166;  L. 
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1895,  ch.  754 ;  L.  1894,  ch.  556 ;  L.  1863,  ch.  135 ;  L.  1864, 
ch.  280 ;  L.  1866,  ch.  774 ;  L.  1869,  ch.  645 ;  L.  1870,  ch.  281 ; 
L  1871,  ch.  718;  L.  1891,  ch.  86.)  The  distinction  drawn 
by  the  trial  justice  is  manifestly  arbitrary  and  fanciful,  and  in 
contravention  of  the  purpose  and  design  of  the  f  ramers  of  the 
Revised  Constitution.  (L,  1867,  ch.  591 ;  L.  1873,  ch.  571 ; 
L  1895,  ch.  771 ;  L.  1896,  ch.  546 ;  Peojjle  ex  rel.  v.  Roberts^ 
148  N.  Y.  365 ;  Jackson  v.  Phillips,  14  Allen,  556 ;  Dart- 
mouth College  v.  Woodward,  4  Wheat.  51 8 ;  Russell  v.  Allen, 
107  U.  S.  163 ;  Vidal  v.  Gerard,  2  How.  [U.  S.]  127 ;  Cho- 
pin V.  School  District,  35  N.  H.  445 ;  Gerhe  v.  Purcell,  25 
Ohio,  243  ;  Owens  v.  Missionary  Soc,  14  N.  Y.  398.)  The 
fanctions  of  the  superintendent  of  public  instruction  toward 
the  relator  do  not  exclude  the  jurisdiction  of  the  state  board 
of  charities.  (Const.  N.  Y.  art.  8,  §  13 ;  L.  1839,  ch.  200, 
§  6 ;  L.  1855,  ch.  539 ;  L.  1860,  ch.  464 ;  L.  1862,  ch.  351, 
§  2;  L.  1867,  ch.  744,  §  22;  L.  1870,  ch.  166,  §  3.) 

John  M,  Bowers  for  respondent.  The  New  York  Institu- 
tion for  the  Blind  is  not  of  a  charitable,  eleemosynary,  correc- 
tional or  reformatory  character,  and,  therefore,  is  not  subject 
to  the  visitation  of  the  state  board  of  charities,  and  is  not  sub- 
ject to  the  portion  of  section  14  of  article  8  of  the  Constitution 
providing  that  payments  by  counties,  cities,  etc.,  to  charitable, 
eleemosynary,  correctional  and  reformatory  institutions  wholly 
or  partly  under  private  control  for  care,  support  and  mainte- 
nance may  be  authorized,  but  shall  not  be  required  by  the 
legislature,  and  providing  that  no  such  payments  shall  be 
made  for  any  inmate  of  such  institutions  who  is  not  received 
and  retained  therein  pursuant  to  rules  established  by  the  state 
board  of  charities.  {Asylum  v.  PIicenLx  Bank,  4  Conn.  177 ; 
Angell  &  Ames  on  Corp.  29 ;  DartmoiUh  Colhge  v.  Wood- 
ward, 4  Wheat.  640 ;  Williams  v.  Williarm,  8  N.  Y.  532.) 
Under  the  Constitution  of  1894  the  legislature  may  appro- 
priate money  for  the  education  of  persons  in  the  New 
York  Institution  for  the  Blind,  although  such  persons  are 
not  received  and  retained  pursuant  to  rules  made  by  the 
8 
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Btate  board  of  charities.  (Const.  N.  Y.  art.  8,  §  9;  Shep- 
herd's Fold  V.  Mayor,  etc.,  96  K  Y.  137;  Iloey  v.  Oil- 
roy,  129  K  Y.  138;  Towmend  v.  LiiUe,  109  U.  S.  504; 
Standon  v.  Oxford  University,  W.  Jones,  96 ;  ChurchiU 
V.  Crease,  6  Bing.  180 ;  De  Winton  v.  Brecon^  26  Beav. 
533 ;  StaU  v.  Trenton,  38  N.  J.  L.  68.)  The  intent  of  the 
Constitution  was  to  subject  alone  institutions  distributing 
alms  for  the  support  and  maintenance  of  the  poor  to  the  visi- 
tation of  the  state  board  of  charities.  It  was  not  the  intent 
of  the  Constitution  to  subject  educational  institutions  to  the 
supervision  of  such  board.  (Const.  N.  Y.  art.  9,  §  1.)  The 
acts  of  the  legislature  of  the  state  of  New  York  are  in  strict 
accord  with  our  contention.  (L.  1895,  ch.  771 ;  L.  1894, 
ch.  556 ;  L.  1896,  ch.  546,  art.  1,  §  2.)  The  enactment  of 
chapter  193  of  the  Laws  of  1848,  authorizing  the  performance 
by  the  relator  of  charitable  work,  and  the  subsequent  repeal 
of  such  statute,  are  conclusive  as  to  the  present  status  of  the 
relator.    (L.  1848,  ch.  193  ;  L.  1859,  ch.  278 ;  L.  1862,  ch.  411.) 

Martin,  J.  The  question  presented  in  this  case  involves 
the  consideration  and  construction  of  certain  provisions  of  the 
Constitution  and  of  the  statutes  by  which  the  relator  was 
organized  and  continued,  and  by  which  it  has  been  supported 
and  the  management  of  its  affairs  controlled. 

These  provisions  of  the  Constitution  are  new,  having  gone 
into  operation  on  the  1st  day  of  January,  1895.  So  far  as 
applicable  here  they  provide :  "  Neither  the  credit  nor  the 
money  of  the  state  shall  be  given  or  loaned  to  or  in  aid  of 
any  association,  corporation  or  private  undertaking.  This 
section  shall  not,  however,  prevent  the  legislature  from  making 
such  provision  for  the  education  and  support  of  the  blind,  the 
deaf  and  dumb,  and  juvenile  delinquents,  as  to  it  may  seem 
proper."     (Art.  8,  §  9.)  . 

"  No  county,  city,  town  or  village  shall  hereafter  give  any 
money  or  property,  or  loan  its  money  or  credit  to  or  in  aid  of 
any  individual,  association  or  corporation,  or  become  directly 
or  indirectly  the  owner  of  stock  in,  or  bonds  of,  any  associa- 
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tion  or  corporation ;  nor  shall  any  such  county,  city,  town  ot 
village  be  allowed  to  incur  any  Indebtedness  except  for  county, 
city,  town  or  village  purposes.  This  section  shall  not  prevent 
such  county,  city,  town  or  village  from  making  such  provision 
for  the  aid  or  support  of  its  poor  as  may  be  authorized  by 
law."     (Art.  8,  §  10.) 

Section  eleven  of  article  eight  provides  for  a  state  board  of 
charities,  which  shall  visit  and  inspect  all  institutions  of  a 
charitable,  eleemosynary,  correctional  or  reformatory  charac- 
ter, except  those  for  the  insane  and  adult  criminals. 

Section  thirteen  provides  that  the  visitation  and  inspection 
provided  for  therein  shall  not  be  exclusive  of  other  visitation 
and  inspection  (then)  now  authorized  by  law. 

Section  fourteen  declares :  "  Nothing  in  this  Constitution 
contained  shall  prevent  the  legislature  from  making  such  pro- 
vision for  the  education  and  support  of  the  blind,  the  deaf  and 
dumb,  and  juvenile  delinquents,  as  to  it  may  seem  proper ;  or 
prevent  any  county,  city,  town  or  village  from  providing  for 
the  care,  support,  maintenance  and  secular  education,  of  inmates 
of  orphan  asylums,  homes  for  dependent  children  or  correc- 
tional institutions,  whether  under  public  or  private  control. 
Pavraents  by  counties,  cities,  towns  and  villages  to  charitable, 
eleemosynary,  correctional  and  reformatory  institutions,  wholly 
or  partly  under  private  control,  for  care,  support  and  main- 
tenance, may  be  authorized,  but  shall  not  be  required  by  the 
legislature.  No  such  payments  shall  be* made  for  any  inmate 
of  such  institutions  who  is  not  received  and  retained  therein 
pursuant  to  rules  established  by  the  state  board  of  charities. 
Such  rules  shall  be  subject  to  the  control  of  the  legislature  by 
general  laws." 

After  the  adoption  of  the  amended  Constitution,  the  legis- 
lature enacted  a  statute  which,  in  substance,  authorized  the 
administrative  boards  or  officers  of  counties,  towns  and  munici- 
palities, in  their  discretion,  to  appropriate  and  pay  to  chari- 
table, eleemosynary,  correctional  or  reformatory  institutions, 
wholly  or  partly  under  private  control,  for  the  care,  support 
and  maintenance  of  inmates,  but  to  be  made  only  for  such  as 
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were  received  and  retained  pursuant  to  rules  established'  by 
the  state  board  of  charities.     (Laws  1895,  cli.  754.) 

In  the  same  year  the  legislature  passed  an  act  to  revise  and 
consolidate  the  laws  relating  to  that  board,  wliich,  in  substance, 
declared  that  it  should  be  its  duty  to  visit,  inspect  and  main- 
tain a  general  supervision  of  all  institutions,  societies  or  asso- 
ciations which  were  of  a  charitable,  eleemosynary,  correctional 
or  reformatory  character,  whether  state  or  municipal,  incorpo- 
rated or  not  incorporated,  which  were  made  subject  to  its 
supervision  b}'  the  Constitution  ;  that  the  institutions  subject 
to  its  supervision  should  include  all  institutions,  societies  and 
associations  which  were  of  a  charitable,  eleemosynary,  reform- 
atory or  correctional  character  or  design,  and  that  institu- 
tions for  the  deaf  and  dumb  and  blind  should  be  subject  to 
such  visitation  and  inspection  by  the  state  board  of  charities 
as  the  Constitution  provides.     (Laws  1895,  ch.  771,  §§  2,  9, 

11-) 

It  is  upon  these  provisions  of  the  Constitution  and  statutes 
that  the  appellant  relies.  His  claim  is  that,  as  the  inmates  of 
the  relator  were  not  received  or  retained  by  it  pursuant  to  the 
rules  established  by  the  board  of  charities,  it  was  not  entitled 
to  the  relief  which  has  been  awarded.  That  the  relator  was 
wholly  or  partly  under  private  control,  and  that  the  inmates 
for  whose  clothing  it  seeks  to  recover  were  not  so  received  or 
retained,  are  admitted. 

This  court  has  already  held  that  the  provisions  of  the  Con- 
stitution relating  to  this  subject  operated  presently,  so  that 
from  the  time  rules  were  established  by  the  state  board  of 
charities  no  payments  for  inmates  not  received  or  retained  in 
pursuance  thereof  would  be  justified.  {People  ex  rel.  Inebri- 
ates' Home  V.  Comptroller,  152  N.  Y.  399.) 

Indeed,  it  is  practically  conceded  by  both  parties  that  if  the 
relator  is  a  charitable,  eleemosynary,  correctional  or  reforma- 
tory institution,  the  decisions  of  the  courts  below  were  incor- 
rect and  the  orders  appealed  from  should  be  revei'sed.  That 
it  is  either  a  correctional  or  reformatory  institution  is  claimed 
by  neither.     Thus,  the  single  question  to  l)e  determined  by 
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this  conrt  is  whether  the  relator  is  a  charitable  or  eleemosynary 
iD8titution. 

To  a  proper  understanding  of  that  question  it  is  necessary 
to  ascertain  tlie  nature  of  the  New  York  Institution  for  the 
Blind  and  the  purpose  for  which  it  was  organized  and  con- 
tinued. To  that  end,  a  brief  history  of  its  organization,  the 
management  of  its  affairs,  the  manner  in  which  it  has  been 
supported,  and  the  class  of  persons  who  have  been  its  inmates, 
seems  to  be  required. 

In  1831,  Dr.  Ackley,  who  had  previously  been  active  in 
organizing  and  carrying  into  operation  institutions  for  the 
education  of  the  deaf  and  dumb,  turned  his  attention  to  the 
matter  of  the  instruction  of  the  blind.  Associating  with  him- 
self a  number  of  other  benevolent  gentlemen,  they  sought  to 
establish  an  institution  wherein  the  unfortunate  blind  might  be 
educated,  and  at  the  same  time  learn  some  useful  trade  or  busi- 
ness by  which  to  obtain  a  livelihood  in  after  years.  With  this 
object  in  view,  they  procured  the  institution  of  the  relator 
to  be  organized  under  and  by  chapter  214  of  the  laws  of  that 
year.  The  purpose  of  its  organization,  as  stated  in  that  act, 
was  the  instruction  of  children  who  were  born  blind  or  might 
have  become  so  by  disease  or  accident,  and  it  required  the 
institution  to  apply  its  funds  or  property  to  that  purpose 
alone.  Its  first  work  seems  to  have  been  commenced  that 
year  in  a  small  room  in  Canal  street,  where  children  taken 
from  the  almshouse  were  instructed  under  the  control  of  Dr. 
John  D.  Russ,  who  remained  in  charge  of  the  institution 
until  its  utility  was  established.  Its  first  president  was  Samuel 
Ackley,  and  there  were  associated  with  him,  as  managers  and 
officers  of  the  institution,  gentlemen  whose  known  philan- 
thropy was  such  as  to  show  quite  plainly  that  the  purpose  of 
the  institution  was  a  benevolent  one,  and  that  it  was  not 
intended  to  be  one  of  profit  to  the  corporators.  Although 
the  education  of  the  blind  had  previously  been,  to  some 
extent,  successfully  attempted  in  Europe,  the  relator  seems  to 
have  been  a  pioneer  in  that  work  in  this  country.  An  insti- 
tution had  been  organized  in  1829  in  Massachusetts,  through 
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the  exertions  of  Dr.  John  D.  Foster,  under  the  name  of  the 
"New  England  Asylum  for  the  Blind,"  which  was  subse- 
quently known  as  the  "  Perkins'  Institution  and  Massachusetts 
Asylum  for  the  Blind,"  but  it  was  not  opened  until  1832.  It 
was  first  under  the  charp:e  of  Dr.  Samuel  D.  Howe,  who  com- 
menced in  a  private  liouse  on  Pleasant  street  in  the  city  of 
Boston  with  six  pupils.  In  1833  a  similar  institution  was 
organized  in  Philadelphia  through  the  efforts  of  Robert 
Vaux.  Thus,  the  idea  of  organizing  special  institutions  for 
the  instruction  of  the  blind  seems  to  have  occurred  to  humane 
and  benevolent  persons  in  New  England,  New  York  and 
Philadelphia  at  about  the  same  time,  and  without  any  appar- 
ent concert  of  action.  All  these  institutions  were  organized 
and  carried  into  operation  through  the  efforts  of  the  benevo- 
lent, and  to  accomplish  a  work  of  charity  that  had  hitherto 
been  neglected  in  this  country. 

In  1834  (Chap.  216)  the  relator  was  authorized  to  receive 
four  indigent  blind  persons  from  each  "  senate  "  district  in 
like  manner  and  at  like  expense  to  the  state  as  provided  by 
law  for  the  indigent  deaf  and  dumb.  Such  indigent  blind 
persons,  besides  their  literary  or  school  education,  were  to  be 
instructed  in  some  trade  or  employment  taught  and  carried  on 
in  the  institution. 

At  that  time  the  deaf  and  dumb  were  furnished  with  board, 
lodging  and  tuition  for  which  the  state  paid  the  institution  in 
which  they  were  maintained  and  educated.  (Chap.  234,  Laws 
of  1822 ;  chap.  170,  Laws  of  1830.) 

In  1830  (Chap.  226)  twelve  tliousand  dollars  was  appropri- 
ated to  be  paid  to  the  relator  to  purchase  in  fee  simple  the 
two  acres  of  ground  occupied  by  it  and  to  defray  the  expenses 
of  repairing  the  buildings  thereon,  the  conveyance  to  be  made 
to  the  state,  and  it  was  to  receive  from  each  "  senate  "  district 
four  indigent  blind  persons  in  addition  to  the  number  then 
supported  by  the  state  to  be  supported  in  like  manner  and  at 
like  expense.  In  tlie  same  year,  by  chapter  399,  the  preced- 
ing statute  was  amended  and  partially  repealed.  It  made 
the  appropriation  of  twelve  thousand  dollars  subject  to  the 
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condition  that  the  managers  should  raise  eight  thousand  dol- 
lars, which,  with  the  twelve  thousand  dollars,  was  to  be 
applied  to  the  purchase  of  the  premises  occupied  by  the 
relator,  to  the  erection  of  a  workshop,  and  to  repair  the  build- 
ings thereon.  It  then  provided  that  the  title  should  be  vested 
in  tlie  managers,  but  that  the  premises  so  purchased  should  be 
used  by  them  solely  for  the  benefit  of  the  blind  and  as  pro- 
vided by  the  third  section  of  chapter  226,  which  required  the 
managers  to  receive  from  each  "  senate  "  district  four  indigent 
blind  persons  in  addition  to  the  number  then  supported  by  the 
state.  The  managers  were  required  to  report  to  the  legisla- 
ture each  year. 

In  1839  (Ch.  200)  the  relator  was  authorized  to  receive 
from  each  "senate"  district  eight  additional  indigent  blind  per- 
sons, to  be  educated  and  maintained  in  the  same  manner  as 
provided  in  the  previous  statutes,  and  the  sum  of  fifteen 
thousand  dollars  was  appropriated  to  be  2)aid  in  three  annual 
histallments,  upon  condition  that  the  managers  should  raise 
ten  thousand  dollars,  which  sums  were  to  be  applied  to  pay 
for  the  labor  and  materials  necessary  to  complete  the  structure 
upon  the  premises  and  to  remove  the  old  buildings  thereon. 
It  also  provided  for  clothing  such  pupils  by  the  counties  from 
which  they  were  sent,  the  amount  not  to  exceed  twenty  dol- 
lars for  each  pupil. 

In  1841  (Ch.  175)  the  legislature  approi)riated  to  the  relator 
the  sum  of  five  thousand  dollars  for  the  purpose  of  leveling 
and  grading  the  grounds  belonging  to  it,  providing  necessary 
fixtures,  and  erecting  and  completing  a  wing  to  the  main 
building,  on  condition  that  the  relator  should  raise  the  sum  of 
seven  thousand  dollars  to  be  applied  to  that  purpose. 

In  1845  (Ch.  58)  there  was  appropriated  to  the  relator  the 
sum  of  twenty-five  thousand  dollars,  five  thousand  dollars  to 
be  paid  annually  for  the  period  of  five  years,  and  the  man- 
agers were  required  to  report  under  oath  to  the  legislature  as 
to  the  expenditure  of  the  money  so  appropriated. 

In  1848  (Ch.  193)  the  act  of  1831,  organizing  the  relator, 
was  amended  by  adding,  "  and  also  for  the  purpose  of  afford- 
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ing  an  asylum  and  employment  for  other  blind  persons."  By 
the  same  act  the  legislature  appropriated  to  the  relator  the 
sum  of  lifteen  thousand  dollars  to  be  applied  to  the  erection 
of  work  shops  and  other  necessary  buildings  for  providing  an 
asylum  and  employment  for  the  adult  blind. 

In  1852  (Ch.  333)  the  act  incorporating  the  relator  was  con- 
tinued, and  it  was  provided  that  it  should  receive  from  each 
"senate  "  district  four  indigent  Wind  persons  to  be  maintained 
and  educated  at  the  expense  of  the  state,  the  indigent  blind 
persons  then  in  the  institution  to  form  a  part  of  the  number 
to  be  admitted  under  that  act. 

In  1859  (Ch.  278)  it  was  provided  that  the  relator  might 
sell  or  convey  its  real  estate  in  the  city  of  New  York  between 
Thirty-third  and  Thirty-fourth  streets  and  Eightii  and  Ninth 
avenues,  when  the  managers  deemed  it  expedient;  that  one 
hundred  thousand  dollars  of  the  amount  received  should  be 
invented  upon  bond  and  mortgage,  eight  thousand  dollars 
applied  equally  to  the  immediate  relief  of  certain  of  the  adult 
blind  in  the  institution,  the  residue  expended  in  the  purchase 
of  other  real  estate  for  the  use  of  the  institution  and  the  erec- 
tion of  suitable  buildings,  and  that  any  balance  should  be 
invested  in  stocks  of  the  state,  or  of  the  cities  of  Brooklyn  or 
New  York  for  the  benefit  and  use  of  the  relator. 

In  1853,  Sl^/^-i^O  was  appropriated  for  the  histruction  of 
one  hundred  and  twenty-eight  pupils  in  that  institution. 

And  an  examination  of  the  various  supply  bills  passed  each 
year  from  1853  to  the  present  time,  discloses  appropriations 
of  from  ten  to  fifty  thousand  dollars  made  in  nearly  ever}^ 
year  for  the  support  of  the  indigent  inmates  of  the  relator,  and 
that  they  were  generally  made  under  the  title  of  appropria- 
tions for  charita])le  institutions. 

In  18G7  (Ch.  744)  the  New  York  State  Institution  for  the 
Blind  at  Batavia  was  established  and  a  general  scheme  for  the 
care  and  education  of  the  blind  was  inaugurated.  By  that 
statute  the  relator  was  to  continue  to  have  the  custody,  charge, 
maintenance  and  education  of  the  pupils  intrusted  to  it  by 
the  state,  to  be  compensated  as  before,  and  to  re^fuve  the 
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same  amount  from  the  counties  for  clothing,  until  the  state 
institution  should  be  ready  to  receive  pupils,  when  a  portion 
of  them  was  to  be  transferred  to  it.  The  relator,  however, 
was  to  retain  and  to  continue  to  receive  all  pupils  from  the 
counties  of  New  York  and  Kings,  to  be  maintained  and 
educated  by  it,  and  to  be  compensated  by  the  state  for  their 
maintenance  and  education,  and  for  their  clothing  by  the 
counties  from  wliich  they  were  sent. 

In  1870,  an  act  amending  the  act  incorporating  the  relator 
authorized  it  to  receive  all  such  blind  pei'sons  from  New  York 
and  Kings  between  the  ages  of  eight  and  twenty-five  years  as 
the  superintendent  of  public  instruction  should  appoint  and 
the  managers  should  deem  of  sufficient  character  and  capacity 
for  instruction,  who  were  to  be  maintained,  educated  and  sup- 
ported by  the  relator  at  the  expense  of  the  state,  with  a  pro- 
vision authorizing  and  directing  the  supervisors  of  those 
counties  where,  in  the  opinion  of  the  superintendent,  the 
parents  or  guardians  were  unable  to  furnish  them  with  suit- 
able clothing,  to  annually  raise  and  appropriate  fifty  dollars 
for  each  pupil,  to  be  paid  to  the  institution  and  applied  in 
fuiTiishing  them  therewith. 

When  the  relator's  claim  arose,  article  fourteen  of  title  fif- 
teen of  the  Consolidated  School  Law  (L.  1894,  ch.  556)  pro- 
vided that  all  persons  possessing  the  necessary  qualifications, 
who  were  residents  of  New  York,  Kings,  Queens,  Suifolk, 
Richmond,  Westchester,  Putnam  and  Rockland  counties, 
should  be  sent  to  the  institution  of  the  relator ;  that  their 
board,  lodging  and  tuition  should  be  paid  by  the  state ;  that 
appointments  to  the  institution  should  be  made  by  the  superin- 
tendent of  public  instruction,  and  where,  in  his  opinion,  the 
applicants  were  able  to  bear  a  portion  of  the  expense,  he 
might  impose  conditions  by  which  some  share  of  the  expense 
of  clothing  and  education  should  be  borne  by  their  parents, 
guardians  or  friends. 

The  period  of  instruction  for  such  pupils  was  five  years,  but 
it  might  be  extended  to  not  exceeding  eight. 
4 
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Dnring  the  lirst  thirty-nine  years  of  its  existence,  the  whole 
nnmber  of  pupils  received  bv  the  relator  was  one  thousand 
and  one,  being  an  average  of  about  twenty-six  a  year. 
Assuming  that  each  remained  in  the  institution  the  full  term 
of  five  years,  the  average  number  of  pupils  in  the  institution 
was  one  hundred  and  thirty,  and  alx^ut  the  same  number  as 
there  were  of  the  indigent  blind,  wlio  were,  before  1870,  edu- 
cated by  the  relator  at  the  expense  of  the  state.  There  are 
now  in  the  institution  one  hundred  and  seventy-seven  pupils, 
thirty  of  whom  are  residents  of  the  state  of  Xew  Jersey,  and 
the  remainder  are  from  tlie  counties  of  Xew  York,  Kings, 
Queens,  Suffolk,  Rockland  and  Richmond.  Of  these  ninety- 
five  are  from  New  York,  and  the  bill  presented  by  the  relator 
for  clothing  shows  that  eighty-eight  were  indigent  pupils,  and 
hence  that  all  the  pupils  in  the  institution  from  the  county  of 
New  York,  except  seven,  were  indigent  pupils,  educated, 
maintained  and  clotheil  by  the  state  and  county. 

An  examination  of  the  history  of  the  relator,  of  the  statutes 
organizing  and  continuing  it,  and  the  statutes  relating  to  the 
management  of  the  affairs  of  its  institution,  including  the 
manner  of  its  supj)ort  and  the  class  of  persons  who  became  its 
inmates,  shows  that  the  pur|)ose  of  its  organization  was  a 
benevolent  one,  and  that  during  nearly  the  entire  time,  from 
its  org?iiiization  to  the  pre^^ent,  it  lias  been  supported,  and  its 
proi>erty  purchased  and  maintained  mainly  by  appropriations 
made  by  the  state,  and  that  it  has  been  treated  and  regarded  as 
one  of  the  ciiaritable  institutions  therein.  Indeetl,  that  its 
purpose  was  a  l>euevolent  one  was  practically  ailmitted  by  Mr. 
Waite,  who  for  many  years  h«^  been  the  superintendent  of 
the  relator,  as  in  liis  report  for  the  year  1^87  he  in  substance 
said  that  experience  had  provetl  that  these  st^hools  were  essen- 
tial to  the  well-lit^ing  of  s<x*iety,  and  that  private  philanthropy 
and  public  policy  could  tind  no  work  more  beneficent  and  wise 
in  which  to  unite. 

The  relator  i>,  doubtless,  to  an  extent,  an  educational  insti- 
tntion.  But  that  fact  alone  d«K?s  not  justify  the  conclusion 
that  it  is  not  a  charitable  institution  within  the  meanintj:  and 
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intent  of  the  Constitution  and  statutes.  An  institution  may 
be  in  a  sense  educational  and  at  the  same  time  be  wholly  or 
partly  charitable,  as  tlie  education  and  maintenance  of  indigent 
pupils,  while  being  educated,  may  be  the  subject  of  charity  as 
well  as  support  alone.  An  institution  may  be  both  educational 
and  charitable,  and  if  so,  it  falls  within  the  provisions  of  the 
Constitution  and  statutes,  as  it  is  to  be  observed  that  the  pro- 
visions are  that  the  board  of  charities  shall  visit  and  inspect 
all  institutions  which  are  of  a  charitable  character  or  design^ 
and,  hence,  to  fall  within  that  description,  it  is  not  necessary 
that  the  institution  shall  be  wholly  charitable.  It  need  only 
be  an  institution  which  is  wholly  or  partly  charitable  in  its  char- 
acter and  purpose. 

Nor  is  the  fact  that  institutions  for  the  instruction  of  the 
blind  are  made  subject  to  the  visitation  of  the  superintendent 
of  public  instruction  controlling  in  determining  this  question. 
It  may  be  conceded  that  this  institution  is  partially  educational 
and  subject  to  the  visitation  of  the  superintendent  of  public 
instruction,  and  yet  by  no  means  follow  that  it  is  not  an  insti- 
tution which  is  charitable  in  its  character  and  purpose,  and, 
therefore,  also  subject  to  the  visitation  of  the  board  of  chari- 
ties, as  the  Constitution  provides  that  the  visitation  by  the 
board  of  charities  is  not  exclusive  of  any  visitation  then  pro- 
vided bylaw,  which  would  clearly  include  the  visitation  by  the 
superintendent  of  public  instruction. 

The  obvious  purpose  of  the  legislature  in  incorporating  and 
continuing  the  relator,  as  well  as  in  appropriating  the  money 
of  the  state  to  the  purchase  of  its  real  estate,  to  the  erection 
of  its  buildings  thereon,  and  to  the  support  of  its  indigent 
inmates,  was  to  aid  in  providing  for  the  education  of  the 
unfortunate  blind,  and,  so  far  as  necessary,  to  aid  in  support- 
ing and  maintaining  them,  at  least  while  acquiring  an  educa- 
tion. A  need  existed  on  the  part  of  these  afflicted  people  for 
an  education,  if  one  could  be  acquired.  To  accoini)li8h  this^ 
special  schools  employing  special  methods  and  special  appli- 
ances were  required.  Without  the  assistance  of  the  state,  or 
the  benefactions  of  individuals,  it  could  not  be  obtained.     To 
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supply  this  necessity,  the  relator  was  organized,  and  the 
expense  of  the  education  of  its  pupils  was  defrayed  by  the 
state  and  private  contributions,  as  will  be  seen  from  the 
statutes  referred  to  and  tlie  decisions  of  our  courts  in  relation 
to  bequests  to  it.  (iT.  Y.  Institution  for  the  Blind  v. 
Iloid^s  Executors^  10  N.  Y.  84 ;  Riker  v.  Society  of  the  N^. 
Y.  Hospital^  Q^  How.  Pr.  240,  254.)  It  seems  quite  plain 
that  an  institution  thus  organized  and  maintained  must  be 
regarded  as  one  of  a  charitable  character  within  the  intent 
and  meaning  of  the  Constitution  and  statutes. 

That  the  New  York  Institution  for  the  Blind  was  regarded 
by  the  framers  of  the  present  Constitution  as  a  charitable 
institution,  as  well  as  educational,  is  manifest.  Tlie  attention 
of  the  legislature  and  of  the  people  had  been  previously  called 
to  the  subject  of  the  appropriation  of  the  money  of  the  state 
to  the  support  of  the  deaf  and  dumb  and  blind.  In  1891, 
Superintendent  Draper  called  especial  attention  to  the  fact 
that  more  than  $202,000  was  annually  appropriated  to  the 
support  of  these  institutions,  that  the  supervision  of  the  state 
over  them  was  inefficient,  and  then  observed:  "The  unad- 
visedness  of  expending  so  much  money  from  the  state  treasury 
without  close  state  supervision,  cannot  anywhere  be  ques- 
tioned." It  is  quite  obvious  that  this  with  other  similar 
suggestions,  the  discussion  of  the  subject  by  the  public  press, 
and  the  numerous  petitions  presented,  called  the  attention  of 
the  convention  to  the  necessity  for  a  closer  and  more  efficient 
supervision  of  these  institutions.  This  was  a  subject  which, 
in  the  language  of  the  president  of  the  convention,  "deeply 
agitated  the  minds  of  the  people  of  the  state,"  and  led  the 
convention  to  the  adoption  of  the  provisions  under  considera- 
tion. The  president,  in  stating  what  had  been  accomplished 
by  the  convention,  among  other  things,  said  :  "  Besides  that, 
we  have  secured  the  regulation  of  the  State  Board  of  Chari- 
ties to  this  eflfect :  That  wherever  any  public  money  is  devoted 
to  a  private  charity  for  the  public  service,  it  shall  continue 
under  public  control,  and  the  vigilant  eye  and  the  strong  arm 
of  the  people  shall  be  able  to  follow  every  dollar  of  the  public 
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money  into  every  institution  to  which  it  is  so  devoted.'^ 
Again,  when  we  refer  to  the  debates  of  the  convention  upon 
the  subject,  they  show  that  it  was  its  plain  intent  to  include 
the  relator  among  the  charitable  institutions  of  the  state. 
While  referring  to  the  question  of  the  jurisdiction  of  the 
state  board  of  charities  under  the  present  Constitution,  Mr. 
Lauterbach,  who  was  chairman  of  the  committee  on  charities, 
expressly  stated  that  it  would  have  jurisdiction  of  two  insti- 
tutions for  tlie  blind,  obviously  meaning  the  relator  and  the 
state  institution  at  Batavia,  as  there  seems  to  be  no  other  in 
the  state. 

The  arrangement  of  the  provisions  of  the  Constitution,  as 
well  as  the  language  employed,  indicates  the  same  purpose. 
It  will  be  observed  that  sections  nine  to  fifteen  of  article 
eight,  which  contain  the  provisions  as  to  the  education  and 
support  of  the  blind,  the  deaf  and  dumb  and  juvenile  delin- 
quents, relate  only  to  charitable,  eleemosynary,  correctional  or 
reformatory  institutions,  while  no  mention  is  made  of  educa- 
tional institutions  which  are  not  of  a  charitable  character,  and 
sections  one  to  four  of  article  nine  relate  to  institutions  within 
the  state  which  are  purely  educational. 

Besides,  the  various  officers  of  the  state,  whose  duties  have 
led  them  to  consider  the  relation  of  the  New  York  Institution 
for  the  Blind  to  the  state,  have,  with  great  uniformity, 
regarded  it  as  one  of  the  charitable  institutions  therein.  It 
has  been  so  treated  by  the  several  comptrollers  of  the  state, 
the  superintendents  of  public  instruction,  the  boards  of  chari- 
ties, and  by  the  legislature  as  well,  as  will  be  seen  by  an 
examination  of  the  reports  of  these  officers  and  boards  and  the 
various  acts  of  the  legislature  apj^ropriating  the  money  of  the 
state  for  the  purchase  and  maintenance  of  its  property,  and 
for  the  support  of  the  indigent  inmates  therein. 

It  is  doubtful  if  it  can  be  fairly  said  that  the  principle  here 
involved  has  not  already  been  decided  by  this  court.  In  iT. 
Y.  Institution  for  the  Blind  v.  How's  Executors  (10  N.  Y. 
84),  after  reviewing  the  statute  by  which  the  relator  waa 
organized  and  the  subsequent  statutes  relating  to  its  manage- 
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merit  and  the  support  of  its  inmates,  this  court  held  that  the 
relator  was  an  institution  for  the  support  and  education  of  the 
indigent  bHnd,  and  was  properly  described  as  an  institution 
for  the  instruction  and  maintenance  of  the  indigent  blind  of 
the  city  of  New  York. 

In  Riker  v.  Leo  (115  N.  Y.  93,  102)  that  case  was  referred 
to  by  Judge  Gray,  who  said  :  "  It  was  held  that  though  the 
act  of  incorporation  did  not  bring  the  objects  of  the  institution 
within  those  described  in  the  will,  that  *  subsequent  legislation 
had  so  far  modified  the  charter  of  the  corporation  in  those 
particulars  that  when  the  will  was  made  these  several  circum- 
stances had  been  engrafted  upon  it  and  might  well  enter  into 
a  description  of  its  general  scope  and  purposes.' " 

In  People  ex  rel,  Inchriates^  Home  v.  Comptroller  {av-prd)^ 
Andrews,  Ch.  J.,  quite  thoroughly  and  exhaustively  exam- 
ined and  discussed  the  history  of  the  pubHc  charities  of  the 
state,  and  the  origin  and  purpose  of  the  provisions  of  the  pres- 
ent Constitution  relating  to  that  subject.  The  opinion  in  that 
case  shows  quite  plainly  that  the  purpose  of  the  framers  of 
the  present  Constitution  was  to  bring  under  the  supervision  of 
the  board  of  charities  all  corporations  or  institutions  of  the 
state  that  were  charitable  or  of  a  charitable  character  or  design, 
which  werjB  wholly  or  partly  under  private  control,  and  to 
prohibit  the  payment  of  any  public  money  for  the  care  or 
maintenance  of  any  inmate  of  such  an  institution  who  was 
not  received  and  maintained  pursuant  to  rules  established  by 
that  board.  It  also  shows  that  the  institutions  for  the  care 
and  education  of  the  blind  were  regarded  as  charitable  insti- 
tutions within  the  meaning  of  the  Constitution  and  statutes 
passed  in  pursuance  of  its  provisions.  The  opinion  in  that 
case  is  an  interesting  one,  has  an  instructive  and  important 
bearing  upon  the  question  under  consideration,  and  seems  to 
practically  dispose  of  it. 

Moreover,  w-hen  \ve  consider  the  decisions  in  other  jurisdic- 
tions and  the  doctrine  laid  down  by  text  writers,  as  to  what  is 
a  charitable  institution  or  a  charitable  use  or  trust,  they  seem 
to  lead  to  the  same  conclusion.     Thus,  in  Asylum  v.  Phoenix 
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Bank  (4  Conn.  172),  where  a  corporation  had  for  its  sole 
object  the  education  and  instruction  of  the  deaf  and  dumb,' 
which  supported  and  instructed  indigent  persons  of  tliat  class 
gratuitously,  received  a  pecuniary  compensation  from  pupils 
of  ability  to  make  it,  derived  its  means  of  dispensing  charity 
from  the  donations  of  individuals  and  of  the  public,  and  applied 
its  funds  exclusively  to  the  general  object  of  its  institution, 
it  was  held  that  it  was  an  institution  of  a  charitable  or  elee- 
mosynary character.     Russell  v,  Allen  (107  U.  S.  163)  is  to 
the  effect  that  a  gift  to  be  employed  in  founding  an  institution 
for  the  education  of  the  youth  of  a  county  was  a  charitable  gift. 
In  Yidal  v.  Girard's  Executors  (2  How.  [U.  S.]  127)  it  was 
said  that  donations  for  the  establishment  of  colleges,  schools 
and  seminaries  of  learning,  especially   for  orphans  or  poor 
children,  were  charities  in  a  judicial  sense.     In   Chapin  v. 
School  DUtrict  (35  N.  H.  445)  it  was  held  that  a  gift  to  pro- 
mote education  was  a  charity.     Gerlce  v.  Purcell  (25  Ohio  St. 
229)  is  to  the  effect  that  a  charity,  in  a  legal  sense,  includea 
not  only  gifts  for  the  benefit  of  the  poor,  but  endowments  for 
the  advancement  of  learning,  or  institutions  for  the  encour- 
agement of  science  and  art,  without  any  particular  reference  to 
tlie  poor,  and  that  schools  established  by  private  donations, 
and  which  are  carried  on  for  the  benefit  of  the  public,  not 
with  a  view  of  profit,  are  institutions  of  purely  public  charity. 
The  opinion  in  that  case  by  Judge  White  is  an  instructive 
one  upon  this  question,  and  he  cites  many  authorities  which 
have  a  direct  bearing  upon  the  question  as  to  what  is  a  charity 
or  a  charitable  institution.     A  gift  designed  to  promote  the 
public  good  by  the  encouragement  of  science,  learning  and  the 
useful  arts,  without  any  reference  to  the  poor,  is  a  charity. 
{Arnericati  Academy  v.  Harvard  College^  12  Gray   [Mass.], 
582.)    To  establish  a  professorship  of  the  tine  arts  in  a  unl- 
vereity,   or   to   found   an   agricultural   college,  is  a  charity. 
iCresson^s  Appeal,  30  Penn.  St.  437 ;  Price  v.  Maxwell,  28 
Venn.  St.  23;  Taylor  y.  Trustees,  etc,  34  N.  J.  Eq.   101.) 
In  Ja^ikson  v.  Phillips  (14  Allen,  539,  556)  Gray,  J.,  referred 
to  the  definition  of  the  word  "  charitable,"  as  given  by  Mr. 
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liinney,  who  defined  a  charitable  or  pious  gift  to  be,  "  What- 
ever ife  given  fur  the  love  of  God,  or  for  iove  of  your  neighbor, 
in  the  catholic  or  univeni^al  i^ense — given  from  these  motives 
and  to  the.se  ends  —  free  from  the  stain  or  taint  of  every 
c<:nifeideration  that  is  j>ersonal,  private  or  selfish."'  That 
definition  was  approved  by  the  Supreme  Court  of  Pennsyl- 
vania in  Pru:e  v.  Maxwell  (2S  Penn.  St.  35).  The  judge  then 
referred  to  the  rule  of  Lord  Camden,  adopted  by  Chancellor 
Kent,  by  Lord  Lyndhurst,  and  by  the  Supreme  Court  of  the 
United  States,  which  is:  ''A  gift  to  a  general  public  use, 
which  extends  to  the  poor  as  well  as  rich."  (Jones  v.  Wil- 
Hams,  Ambl.  652 ;  Coggeskall  v.  Pelton,  7  Johns.  Ch.  292 ; 
Mifford  V.  Reynolds,  1  Phil.  Ch.  191,  192 ;  Perin  v.  Carey, 
24  How.  [U.  S.]  506.)  He  then  gave  his  own  definition  of 
the  word  "charity,"  as  follows :  "  A  charity,  in  the  legal  sense, 
may  be  more  fully  defined  as  a  gift,  to  be  applied  consistently 
with  existing  laws,  for  the  benefit  of  an  indefinite  number  of 
persons,  either  by  bringing  their  minds  or  hearts  under  the 
influence  of  education  or  religion,  by  relieving  their  bodies 
from  disease,  suflEering  or  constraint;  by  assisting  them  to 
establish  themselves  in  life,  or  by  erecting  or  maintaining  pub- 
lic buildings  or  works,  or  otherwise  lessening  the  burdens  of 
government."  In  Dartmouth  College  v.  Woodicard  (4 
Wheaton,  526,  542)  Chief  Justice  Marshall  held  that  that 
college  was  an  eleemosynary  and  private  corporation. 

In  Angell  &  Ames  on  Corporations  it  is  said :  "  Eleemosynary 
corporations  are  such  as  are  instituted  upon  a  principle  of  char- 
ity, their  object  being  the  perpetual  distribution  of  the  bounty 
of  the  founder  of  them  to  such  persons  as  he  has  directed. 
Of  this  kind  are  hospitals  for  the  relief  of  the  impotent, 
indigent  and  sick,  or  deaf  and  dumb.  And  of  this  kind,  also, 
are  all  colleges  and  academies  which  are  founded  where  assist- 
ance is  given  to  the  members  thereof,  in  order  to  enable  them 
to  prosecute  their  studies,  or  devotion,  with  ease  and  assiduity." 
(§  39.)  Morawetz,  in  his  work  on  Corporations,  says :  "  The 
distinguishing  feature  of  charitable  corporations  is  that  they 
are  formed  for  the  administration  of   charitable  trusts,  and 
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not  for  the  profit  of  the  corporators  themselves;  for  example, 
corporations  formed  for  the  management  of  free  hospitals  and 
asylums  for  the  relief  of  the  poor,  insane,  blind,  or  otherwise 
helpless."  (§  4.)  Kent,  in  speaking  of  eleemosynary  corpo- 
rations, says :  "  In  this  class  are  ranked  hospitals  for  the  relief 
of  poor,  sick  and  impotent  persons,  and  colleges  and  academies 
established  for  tliQ  promotion  of  learning  and  piety,  and 
endowed  with  property  by  public  and  private  donations." 
(p.  275.)  In  Burrill's  Law  Dictionary,  in  defining  the  word 
"  charitable,"  it  is  said  :  "  This  word,  in  the  expressions  '  char- 
itable uses,'  '  charitable  trusts,'  is  understood  in  a  very  large 
gense  comprising  not  only  gifts  for  the  benefit  of  the  poor, 
but  endowments  for  the  advancement  of  learning,  or  institu- 
tions for  the  encouragement  of  science  and  art,  and  for  any 
other  useful  and  public  purpose,  as  well  as  donations  for  pious 
or  religious  objects."  In  Grant  on  Corporations,  115,  it  is 
said  :  "  The  legal  definition  of  charity  *  *  *  is  a  gift  to 
a  general  public  use,  which  extends  to  the  rich  as  well  as  poor, 
and  property  held  for  public  purposes  is  held  for  charitable 
uses  in  the  legal  sense  of  the  term  charity."  {Attornet/- Gen- 
eral V.  Hedis^  2  Sim.  &  S.  76 ;  Attorney-General  v.  May  or  ^ 
etc.,  of  Dublin,  1  Bligh  [N.  S.],  312,  357.) 

It  is  doubtless  true  that  in  many  of  the  authorities  cited  the 
word  charitable  has  been  given  a  broader  and  more  compre- 
hensive meaning  than  should  be  applied  to  it,  as  it  occurs  in 
the  Constitution  and  statutes  relating  to  the  subject  under 
consideration.  We  think  that,  in  determining  the  question 
before  us,  it  should  be  given  only  its  usual  and  ordinary  mean- 
ing, and  that,  when  so  understood  and  applied,  the  relator 
must  be  regarded  as  a  charitable  institution  so  far  as  it  clothes, 
educates  and  maintains  indigent  pupils  at  public  expense  or 
by  donations  from  individuals.  So  far  as  it  educates  pupils 
who  pay  for  their  tuition,  board  and  maintenance,  it  is  not  to 
be  regarded  as  a  charitable,  but  only  as  an  educational  institu- 
tion. As  to  those  pupils,  the  board  of  charities  has  no  jurisdic- 
tion or  power  of  supervision.  Being  to  an  extent  charitable 
as  well  as  educational,  it  clearly  falls  within  the  provisions  of 
5 


34     People  ex  rkl.  N.  Y,  Inst,  fob  Blind  v.  Fitch.    [Oct., 

Opinion  of  the  Court,  per  ^Iartin,  J.  [Vol.  154. 

the  Constitution  and  statutes  as  an  institution  of  a  charitable 
character  or  design. 

The  legislature  has  not  attempted  by  general  laws  or  other- 
wise to  control  the  rules  established  by  the  board  of  charities, 
and,  hence,  the  last  sentence  of  section  fourteen  of  article 
eight  of  the  Constitution  has  no  application  to  this  case. 

The  contention  of  the  respondent,  that  the  various  appropria- 
tions for  the  support  and  education  of  indigent  blind  pupils 
in  its  institution  have  been  made  in  j^ursuance  of  the  constitu- 
tional obligation  to  provide  for  the  education  of  all  the 
children  of  the  state,  cannot,  we  think,  be  sustained.  That 
provision  is  as  follows  :  "  The  legislature  shall  provide  for 
the  maintenance  and  support  of  a  system  of  free  common 
schools,  wherein  all  the  children  of  this  state  may  be  educated." 
(Art.  9,  §  1.)  Manifestly,  this  provision  has  no  application 
whatever  to  the  appropriations  made  by  the  state  for  the  sup- 
port and  education  of  the  indigent  blind  who  have  been 
inmates  of  the  institution  of  the  relator.  In  the  first  place, 
that  provision  is  new,  having  gone  into  effect  in  1895,  and,  as 
nearly  all  the  appropriations  made  for  the  care  and  education 
of  the  blind  by  the  relator  were  anterior  to  that  time,  they 
could  not  have  been  based  upon  it.  Besides,  that  provision 
relates  only  to  the  public  or  common  schools  of  the  state,  and 
has  no  application  to  an  institution  wholly  or  partly  under 
private  control. 

It  seems  manifest  that  the  appropriations  prior  to  January 
1,  1875,  were  made  independently  of  the  Constitution,  because 
until  that  time  there  were  no  constitutional  restrictions  upon 
the  power  of  the  legislature  to  make  appropriations  of  that 
character.  After  the  amendment  which  went  into  effect  in 
1875,  they  were  made  under  the  special  provision  of  the 
Constitution  as  amended,  which  permitted  the  legislature 
to  make  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb  and  juvenile  delin- 
quents as  to  it  might  seem  proper.  Since  the  adoption 
of  the  Constitution  of  1894  the  appropriations  have  been 
made  in  pursuance  of  a  similar  provision  contained  in  that 
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instrument.  That  tlie  legislature  had  power  to  devote  the 
money  of  the  state  to  those  purposes  under  the  Constitution  as 
amended  in  1874  was  clearly  recognized  in  Shepherd* a  Fold  v. 
Mayor  (96  N.  Y.  137,  145).  In  that  case  Kapallo,  J.,  said : 
"The  general  scheme  of  the  constitutional  provisions  referred 
to  seems  to  be  that  the  general  funds  of  the  state  shall  not  be 
giren  to  local  charitable  institutions,  except  in  aid  of  the  blind, 
the  deaf  and  dumb  and  juvenile  delinquents."  That  such 
iastitutions  were  regarded  as  charitable  is  to  be  plainly  implied 
from  the  language  employed. 

Again,  the  provision  of  the  Constitution  as  to  the  education 
of  all  the  children  of  the  state  in  its  common  schools  is  a  gen- 
eral one,  while  the  provisions  for  the  education  and  support  of 
the  blind,  the  deaf  and  dumb  and  juvenile  delinquents  are 
special,  relating  only  to  the  classes  enumerated.  Therefore,  it  is 
obvious  that,  as  to  persons  belonging  to  those  classes,  the  special 
provisions  must  govern  to  the  exclusion  of  the  general  one,  and 
the  former  must  be  regarded  as  exceptions  to  the  latter. 

The  claim  that  if  the  institution  of  the  relator  is  charitable, 
then  all  the  appropriations  made  to  it  by  the  state  since  the 
act  of  1870  have  been  violative  of  the  Constitution,  seems 
wholly  untenable.  In  Shepherds  Fold  v.  Mayor  {supra)  it 
was  held  that  section  ten  of  article  eight  of  the  Constitution  did 
not  prevent  the  application  of  state  money  to  corporations  or 
private  institutions  for  the  benefit  of  tlie  blind,  the  deaf  and 
dumb,  and  juvenile  delinquents,  as  it  made  an  exception  from 
the  general  prohibition  in  favor  of  those  objects.  That  seems 
to  be  the  plain  reading  of  the  Constitution.  Moreover,  it  was 
held  in  that  case  that,  under  section  eleven  of  article  eight, 
the  counties,  towns  and  municipalities  of  the  State  might 
devote  money  raised  by  local  taxation  to  the  support  of  the 
poor,  and  that  the  payment  of  money  by  a  municipality  to  a 
private  corporation  for  the  support  and  education  of  orphans 
or  friendless  children,  or  for  training  and  educating  the  chil- 
dren of  poor  clergymen,  came  within  the  exception  permit- 
ting it  to  make  provision  for  the  support  of  its  poor,  and  was 
not  in  conflict  with  that  section.     Within  the  principle  of 
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that  case,  it  seems  clear  that  the  state  could  appropriate  its 
funds  for  the  education  and  support  of  the  blind,  and  that 
counties  might  appropriate  the  sum  required  for  clothing  the 
indigent  pupils  therein  who  were  residents  of  the  county 
making  the  appropriation. 

If  it  be  said  that  the  third  section  of  the  act  of  1870, 
requiring  the  counties  of  New  York  and  Kings  to  appropriate 
money  to  enable  this  institution  to  furnish  its  indigent  pupils 
with  suitable  clotliing,  is  mandatory,  and,  hence,  in  conflict 
with  and  abrogated  by  section  14  of  article  8  of  tlie  Constitu- 
tion, as  amended  in  1894,  the  answer  is,  that  chapter  754  of 
the  Laws  of  1895  is  the  law  which  controls,  and,  as  it  was 
intended  to  give  effect  to  the  amendments  of  the  Constitution 
in  that  respect,  and  to  cover  the  whole  subject,  it  operated  as 
a  repeal  of  that  section.  If,  however,  this  was  not  so,  and 
the  Constitution  abrogated  section  three  of  the  act  of  1870, 
and  section  230  of  the  charter  of  Greater  New  York  is  uncon- 
stitutional, I  do  not  perceive  how  it  would  in  any  way  change 
the  character  of  the  institution  of  the  relator.  It  would 
simply  furnish  another  reason  why  the  decision  in  this  case 
should  be  reversed,  as,  in  that  event,  the  supervisors  would 
not  l)e  authorized  to  raise  the  amount  specified. 

Another  argument  presented  by  the  respondent  is  that  the 
charter  of  Greater  New  York  authorizes  the  board  of  educa- 
tion to  distribute  a  ratable  proportion  of  the  school  fund  to 
every  pupil  in  the  relator's  institution,  and,  hence,  it  must  be 
regarded  as  educational  and  not  charitable.  The  defect  in 
this  argument  lies  chiefly  in  the  assumption  of  the  respondent 
that  an  institution  cannot  be  educational  and  at  the  same  time 
a  charitable  one.  We  have  already  seen  that  very  many  of 
the  educational  institutions  of  the  land  have  been  held  to  be 
charitable  as  well.  When  title  four  of  chapter  eighteen  of 
the  charter  of  Greater  New  York,  which  contains  the  pro- 
visions referred  to,  is  examined,  it  shows  conclusively  that 
many,  if  not  all,  the  charitable  institutions  of  the  city  of  New 
York,  which  are  to  any  extent  educational,  are  given  a  ratable 
proportion  of  the  school  fund.     It  gives  a  portion  of  that  fund 
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to  the  schools  maintained  by  the  Five  Points  Honse  of  Indus- 
try ;  hy  the  liadies'  Home  Missionary  Society  of  the  M.  E. 
C. ;  by  the  Xew  York  Orphan  Asylum ;  by  the  Children's 
Aid  Society;  by  the  Roman  Catholic  Orphan  Asylum;  by 
the  two  half-orphan  asylums;  by  the  Society  for  the 
Eeformation  of  Juvenile  Delinquents;  by*  the  Leake  and 
Vatts  Orphan  House ;  by  the  almsliouse  for  the  city  of 
New  York ;  by  the  Association  for  the  Benefit  of  Colored 
Orphans ;  by  the  Female  Guardian  Society  ;  by  the  New  York 
Juvenile  Asylum ;  by  the  New  York  Infant  Asylum ;  by  the 
Nui-sery  and  Child's  Hospital,  and  by  the  orphan  asylums 
and  industrial  schools  in  the  city  of  Brooklyn.  To  say  that 
the  appropriation  of  a  portion  of  the  school  fund  to  the  edu- 
cation of  the  inmates  of  these  institutions  changed  their 
character  from  charitable  institutions  to  institutions  that  are 
purely  educational,  seems  quite  absurd. 

Any  discussion  of  the  question  whether  the  statutes  apply- 
ing a  portion  of  the  common  school  fund  to  other  than  the 
common  schools  of  the  state  are  unconstitutional  or  otherwise, 
is  wholly  out  of  place  at  this  time.  If  it  be  assumed  that 
they  are  unconstitutional,  provided  those  institutions  are 
charitable  in  their  character  or  design,  it  would  only  prove 
that  the  legislature  had  again  overstepped  the  limits  of  the 
Constitution  and  passed  certain  statutes  which  were  unauthor- 
ized. If  such  were  the  case,  similar  instances  are  not  so  rare 
as  to  render  the  enactment  of  such  a  statute  sufficient  evidence 
that  these  institutions  were  not  of  a  charitable  character  or 
design,  to  overcome  the  facts  which  so  clearly  show  such  to 
have  been  their  purpose.  Besides,  when  we  examine  section 
661  of  the  same  act,  we  find  that  it  expressly  provides  that 
no  payments  shall  be  made  by  the  city  of  New  York  to  any 
charitable  institution  wholly  or  partly  under  private  control 
for  the  care,  support,  secular  education  or  maintenance  of  any 
child  surrendered  to  it,  except  upon  a  certificate  that  such 
child  has  been  received  and  is  retained  by  such  institution 
pursuant  to  the  rules  and  regulations  established  by  the  state 
board  of  charities. 
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It  is  true,  as  claimedy  that  the  Constitution  permits  the 
legislature  to  make  provision  for  the  education  of  the  blind, 
but  to  say  that  it,  without  qualification,  permits  the  legisla- 
ture to  provide  for  separate  education  of  the  blind  in  an 
institution  wholly  or  partly  under  private  control,  is  incorrect. 
All  the  provisions  of  the  Constitution  relating  to  this  subject 
should  be  read  together.  When  so  read,  it  becomes  obvious 
that  the  power  of  the  legislature  to  authorize  counties  to  pay 
for  the  care,  support  or  maintenance  of  the  blind  is  limited  by 
the  constitutional  provision  which  forbids  such  payments  for 
any  inmate  of  a  charitable  institution  wholly  or  partly  under 
private  control,  who  is  not  received  and  retained  pursuant  to 
the  rules  established  by  the  state  board  of  charities.  The 
question  here  is  not  whether  the  legislature  may  make  provis- 
ion for  the  education  of  the  blind  and  appropriate  money  of 
the  state  for  that  purpose,  but  is,  whether  a  county  or  city  can 
pay  its  money  to  a  charitable  institution  wholly  or  partly 
under  priVate  control  for  the  care,  support  and  maintenance 
of  its  inmates  who  are  not  received  and  retained  therein  pur- 
suant to  rules  established  by  the  state  board  of  charities. 
Such  payments  are  expressly  forbidden  by  section  14  of  article 
8  of  the  Constitution  as  amended  in  1894.  The  unqualified 
declaration  of  the  Constitution  is,  that  payments  by  counties 
or  cities  to  charitable  institutions  wliolly  or  partly  under 
private  control  for  care,  support  and  maintenance  may  be 
authorized,  but  not  required  by  the  legislature  ;  but  that  no 
such  payments  shall  be  made  for  any  inmate  of  such  institu- 
tion who  is  not  received  and  retained  pursuant  to  the  rales 
established  by  the  state  board  of  charities.  This  declaration 
of  the  organic  law  is  plain  and  unambiguous,  and  expressly 
forbids  the  appropriation  of  money  by  the  counties  and  cities 
of  the  state  to  any  such  purpose,  unless  the  inmates  are 
received  and  retained  in  the  manner  stated.  Its  manifest 
purpose  is  to  make  all  appropriations  of  public  moneys  by  the 
local  political  divisions  or  municipalities  of  the  state  to  insti- 
tutions under  private  control  subject  to  the  supervision  and 
rules  of  the  state  board  of  charities. 
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These  considerations  lead  to  the  conclusion  that  the  relator 
was,  to  an  extent,  a  charitable  institution,  was,  so  far  as  it  was 
charitable,  subject  to  the  visitation  of  the  board  of  charities 
and  the  rules  adopted  by  it,  and  that  no  payment  could  have 
been  properly  made  to  the  relator  for  the  maintenance  or  sup- 
port of  any  indigent  inmate  not  received  and  retained  by  it 
pursuant  to  the  rules  of  that  board. 

Therefore,  it  follows  that  the  orders  of  the  Appellate 
Division  and  Special  Term  should  be  reversed,  and  the 
relator's  motion  for  a  peremptory  writ  of  mandamus  be  denied, 
with  costs  to  the  appellant  in  all  courts. 

O'Brien,  J.  (dissenting).  The  defendant,  as  comptroller  of 
the  city  of  New  York,  has  in  his  hands  the  moneys  raised  by 
taxation  for  the  purpose  of  furnishing  clothing  to  blind  pupils 
from  that  city  receiving  instruction  in  the  New  York  Insti- 
tution for  the  Blind,  under  §  3  of  chapter  166  of  the  Laws  of 
1870.  The  institution  has  presented  to  the  comptroller  the 
proper  bills  and  vouchers  upon  which  to  draw  the  money,  but 
he  has  refused  to  audit  or  pay  them  for  the  sole  reason  that 
the  state  board  of  charities  has  notified  him  that  the  institu- 
tion has  not  complied  with  certain  rules  and  regulations  for- 
mnlated  by  that  body  with  respect  to  charitable,  correctional 
and  reformatory  institutions.  There  is  nothing  in  the  record 
or  in  the  printed  rules  of  the  board  to  show  what  particular 
rule  is  claimed  to  apply  to  this  institution  or  has  been 
disregarded. 

The  managers  of  the  institution  assert  that  it  is  an  educar 
tioual  and  not  a  charitable  corporation  ;  that  it  is  engaged  in 
the  business  of  educating  blind  children  and  is  in  no  just 
sense  a  charitable  institution.  Moreover,  they  contend  that  it 
would  be  derogatory  to  its  reputation,  standing  and  success  as 
an  educational  institution,  engaged  in  the  training  and  instruc- 
tion of  a  special  class  of  pupils,  who  are  collected  from  all 
parts  of  the  country  and  from  other  counties,  to  group  it 
with  poor  houses,  asylums  and  reformatories,  rather  than 
strictly  educational  institutions  where   it  properly   belongs. 
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That  such  a  classification  would  convey  a  false  impression  of 
the  character  and  objects  of  the  institution  and  thus  embarrass 
and  hinder  its  work,  is,  of  course,  quite  possible. 

These  objections  to  the  position  of  the  comptroller  and  the 
state  board  of  charities  are  fully  set  forth  by  the  managers  in 
the  papei*s  that  appear  in  the  record  and  upon  which  the 
court,  at  Special  Term,  granted  a  peremptory  writ  of  man- 
danms  requiring  the  comptroller  to  audit  and  pay  the  bills. 
The  Appellate  Division  has  affirmed  the  order  and  the  comp- 
troller appeals  to  this  court. 

The  controversy,  in  one  aspect,  turns  u{x)n  the  single 
question  whether  the  relator,  the  New  York  Institution  for 
the  Blind,  is  a  charitable  or  an  educational  institution.  If  it 
is  to  be  classed  with  the  former,  and  is  fairly  within  the  mean- 
ing of  the  provision  of  the  Constitution  hereafter  referred  to, 
then  the  state  board  of  charities  is  entitled  to  participate  with 
the  managers  in  its  government,  and  has  jurisdiction  over  it 
for  the  purpose  of  prescribing  rules  and  regulations  and  exer- 
cising visitorial  powers,  but  if  it  is  to  be  classed  with  the  lat- 
ter it  has  not.  The  officers  of  the  institution  have  stated  in 
the  moving  papers  as  matters  of  fact,  as  already  noted,  that  to 
classify  the  institution  as  one  dispensing  charity  in  some  form, 
or  as  one  the  inmates  of  which  are  beneficiaries  of  charity 
in  some  form,  would  impair  its  reputation  and  usefulness  as 
an  institution  of  learning  which  it  is  claimed  is  its  true  charac- 
ter. The  specific  grounds  or  reasons  upon  which  the  man- 
agers  base  this  contention  have  not  been  stated  in  such  a 
manner  that  we  cs,n  fully  appreciate  their  force,  but  it  is  quite 
obvious  that  we  should  not  resort  to  any  strained  or  refined 
construction  of  the  Constitution  or  the  statutes  in  order  to 
bring  the  institution  within  that  class  of  corporations  known 
and  designated  as  charitable  or  reformatory.  The  true  charac- 
ter of  the  corporation  must  be  ascertained  from  the  objects 
and  purposes  for  which  it  was  created,  and  the  nature  of  the 
business  in  which  it  is  now  engaged. 

The  class  to  whicjh  any  corporation  properly  belongs  must 
be  determined  primarily  from  its  powers  and  duties  as  enu- 
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mei-ated  in  the  charter.  The  object  of  its  existence  and  the 
general  functions  which  it  may  legally  exercise  and  discharge 
are  always  supposed  to  be  found  in  the  statute  from  which  its 
corporate  life  is  derived. 

The  relator  was  incorporated  under  chapter  214  of  the 
Laws  of  1831  for  the  purposes  clearly  stated  in  the  statute,  in 
these  words :  "All  such  persons  as  now  are  or  hereafter  may 
become  members  of  the  said  institution  shall  be,  and  are  hereby 
constituted  and  appointed  a  body  corporate  and  politic,  in  fact 
and  in  name,  by  the  name  and  style  of  The  Kew  York  Insti- 
tution for  the  Blind,  for  the  purpose  of  instructing  children 
who  have  been  bom  blind,  or  who  may  have  become  blind  by 
disease  or  accident,  and  by  that  name  they  and  their  successors 
ehall  and  may  have  succession  and  shall  be  in  law  capable  of 
suing  and  being  sued,  pleading  and  being  impleaded,  defend- 
ing and  being  defended  in  all  courts  and  places  whatsoever, 
in  all  manner  of  actions,  suits,  matters,  complaints  and  causes 
whatsoever." 

The  purpose  for  which  the  corporation  was  created  was, 
therefore,  the  instruction  and  education  of  children  who  have 
been  bom  blind,  or  who  may  have  become  blind  by  disease  or 
accident.  It  was  not  created  for  the  purpose  of  administer- 
ing any  charity,  or  of  dispensing  alms  for  the  relief  of  poor 
persons.  It  was  a  purely  private  corporation,  organized  for 
a  purely  educational  work,  namely,  the  instruction  of  a  par- 
ticnlar  class  of  children. '  It  has  nothing  whatever  to  do  with 
the  maintenance  or  care  of  that  class  known  as  the  hidigent 
blind,  composed  of  persons  of  all  ages  and  conditions.  They 
are,  no  doubt,  objects  and  beneficiaries  of  charity,  and  as 
SQch  maintained  and  cared  for  by  the  state  as  a  public  charge 
in  whole  or  in  part.  So  far  as  this  class  are  concerned,  public 
moneys  are  raised  and  paid  for  care  and  maintenance  and  not 
for  education.  The  indigent  blind  are  beneficiaries  of  public 
charity  in  the  same  sense  as  the  inmates  of  almshouses  and 
poorhoiises,  though  they  may  be  maintained  in  separate  and 
special  institutions. 

Those  institutions  are  primarily  charitable  in  their  nature. 
6 
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The  inmates,  as  a  general  rule,  have  passed  the  educational 
period  of  life,  and  whatever  of  instruction  or  mental  disci- 
pline they  may  receive  is  merely  incidental  to  the  main  object, 
which  is  personal  relief. 

Money  contributed "  by  the  state,  or  any  of  its  political 
divisions,  for  the  purpose  of  educating  blind  children,  is  in  no 
sense  charity,  while  that  contributed  for  the  support  of  the 
indigent  blind  is,  or  may  be. 

The  duties  and  obligations  of  the  state  with  respect  to  edu- 
cation should  not  be  confused  with  those  that  concern  the  care 
and  support  of  the  poor  and  unfortunate.     The  two  obliga- 
tions rest  upon  distinct  theories,  and  have  been  assumed  upon 
principles  and  for  reasons  that  differ  widely  from  each  other. 
The  state,  through  the  Constitution,  has  taken  upon  itself  the 
duty   of   imparting  to   every   child   within   its  jurisdiction, 
whether  rich  or  poor,  an  education  sufficient  to  enable  him  to 
discharge  the  duties  of  good  citizenship  and  to  earn  his  living 
in  some  lawful  calling.     The  legislature  is  commanded  to  pro- 
vide for  a  system  of  free  schools  in  which  all  children  may  be 
educated.     (Art.  9,  §  1.)     That  the  state  owes  as  much  to  the 
unfortunate  child  who  has  been  born  or  become  blind,  as  it 
does  to  the  child  that  can  see,  is  a  proposition  which,  it  may 
be  assumed,  no  one  will  deny.     The  blind  child  becomes  a 
citizen  and  must  engage  in  the  struggle  for  existence  as  well 
as  the  more  fortunate  one  who  can  see.     The  state  is  bound  to 
educate  them  both,  but  it  is  obviously  impossible  to  discharge 
this  duty  in  the  same  way  or  under  the  same  system.     The 
conditions  that  surround  the  two  children  differ  so  widely  that, 
while  one  may  be  educated  in  the  common  schools,  the  other 
must  be  educated  in  a  different  school,  'with  different  modes 
of  instruction  and   different  rules   of  discipline.     It  was  to 
meet  this  obvious  want  in  the  case  of  blind  children  that  the 
relator  was  incorporated.     The  state   has  not  assumed   this 
duty  of  education  from  any  motives  of  charity  or  benevo- 
lence.    The  obligation  rests  upon  a  very  different  and  much 
more  seliish  principle.     It  is  really  the  principle  of  self-pro- 
tection.    Since  a  free  state,  founded  upon  the  popular  will, 
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cannot  exist  unless  sustained  by  intelligent  and  educated  citi- 
zenship, the  state  itself  assumes  all  the  duties  and  obligations 
incident  to  such  training  and  education.  Hence,  every  child 
may  claim  from  the  state  as  a  right  such  an  education  as  will 
enable  him  to  become  a  good  citizen,  and  that  term  obviously 
implies  reasonable  fitness  for  all  the  duties  of  life.  The  state 
may,  in  some  cases,  furnish  books  for  the  child,  and  even 
clothing,  but  in  doing  so  it  dispenses  no  charity,  but  simply 
discharges  an  obligation  which  it  has  assumed.  For  every 
dollar  that  the  state  expends  in  the  education  of  children, 
unable  to  educate  themselves,  it  is  supposed  to  receive  an 
equivalent  in  a  more  elevated  standard  of  citizenship. 

But  no  one  can  claim  charity  as  aright.  Contributions  for 
the  support  of  the  poor  and  unfortunate,  whether  they  pro- 
ceed from  public  or  private  sources,  are  purely  voluntary  and 
founded  solely  upon  motives  of  religion  and  humanity.  The 
demands  of  charity,  whether  upon  individuals  or  the  state, 
are  always  addressed  to  that  conscientious  sense  of  duty  to 
relieve  human  suffering  and  to  administer  aid  to  those  who 
are  in  distress. 

While  civilized  governments  in  modern  times  do  not  disre- 
gard its  claims,  yet  they  are  founded  upon  a  duty  of  imperfect 
legal  obligation.  But  the  obligation  to  educate  the  chil- 
dren who  are  to  become  the  future  citizens  is  found  in  the 
express  mandate  of  the  Constitution,  and  enforced  by  com- 
pulsory laws. 

Institutions  that  receive  public  or  private  funds  for  the 
support  of  the  poor  are  properly  classed  as  charitable  institu- 
tions, since  they  dispense  or  administer  charity  in  some  form  to 
those  who  are  dependent  upon  it,  and  the  inmates  of  such 
institutions  are  the  beneficiaries  and  recipients  of  charity. 
But  blind  children  who  are  educated  wholly  or  partially  by 
the  aid  of  public  moneys,  are  not  the  beneficiaries  of  any 
charity  any  more  than  the  other  children  of  the  state  who  are 
educated  at  the  public  expense ;  and  institutions  for  the  educa- 
tion or  instruction  of  blind  children  are  not  properly  classed 
as  charitable  institutions  anv  more  than  academies  or  schools 
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receiving  state  aid.  Since  all  the  children  of  the  state  may 
claim  the  benefit  of  an  education  as  a  right  secured  to  them 
by  the  Constitution,  the  blind  child  who  happens  to  receive 
instruction  in  a  private  institution  to  which  the  state  has  con- 
trl])uted  money  to  a  limited  extent,  because  it  cannot,  in  that 
case,  fully  perform  the  duty  of  education  itself,  cannot 
properly  be  classified  as  a  pauper.  He  stands  upon  the  same 
footing  as  every  other  child  in  the  state,  and  is  simply  a  bene- 
ficiary of  its  policy  of  free  education.  The  general  govern- 
ment, through  the  action  of  Congress,  has  made  provision 
for  the  support  and  military  education  of  young  men  selected 
from  congressional  districts  according  to  law,  but  it  has  never 
l^een  suj)posed  that  the  institutions  in  which  they  are  educated 
are  of  a  charitable  nature,  or  that  tlie  young  men  themselves 
were  the  objects  or  beneficiaries  of  any  charity. 

Keeping  always  clearly  in  view  the  broad  distinction 
between  education  and  charity,  we  may  now  examine  the 
statute  under  which  the  money  in  question  was  raised,  in 
order  to  ascertain  the  object  and  purpose  to  which  it  was  to 
be  devoted.  It  was  clearly  intended  for  one  or  the  other  of 
these  objects,  that  is,  charity  or  education,  but  it  is  important 
to  determine  which.  The  material  parts  of  the  act  of  1870, 
and  under  which  this  controvei*sy  has  arisen,  are  as  follows  : 

"Section  1.  The  managers  of  the  New  York  Institution  for 
the  Blind  are  hereby  authorized  to  receive,  upon  the  appoint- 
ment of  the  Superintendent  of  Public  Instruction,  made  for  a 
term  not  exceeding  five  years,  all  blind  persons,  residents  of 
the  counties  of  New  York  and  Kings,  between  eight  and 
twenty-five  years  of  age,  who,  in  the  judgment  of  tlie  board 
of  managers  of  said  institution,  shall  be  of  suitable  character 
and  capacity  for  instruction,  and  shall  have  charge  of  their 
maintenance,  education  and  support,  and  shall  receive  com- 
pensation therefor  from  the  state  in  the  same  manner  as  is 
now  provided  by  law.  The  term  of  such  appointments  may 
be  extended  from  time  to  time,  by  the  Superintendent  of  Pub- 
lic Instruction,  on  the  recommendation  of  the  board  of  mana- 
gers of  the  said  New  York  Institution  for  the  Blind,  for  such 
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further  period  as  they  may  deem  advantageous  in  each  indi- 
vidual case. 

"  Section  2.  Application  for  admission  into  the  institution 
shall  be  made  to  the  board  of  managers,  and  each  application 
shall  set  forth  the  age,  the  fact  of  blindness,  and  that  the  appli- 
cant is  a  legal  resident  of  the  town,  county  and  state  claimed 
as  his  or  her  residence,  with  such  other  information  as  the 
board  may  require ;  and  each  application  shall  be  sworn  to  by 
the  applicant,  or  his  or  her  parents  or  guardian,  and  shall  be 
signed  by  at  least  one  member  of  the  board  of  supervisors  of 
the  county  in  which  the  applicant  may  reside,  and  also  be 
recommended  by  the  president  and  superintendent  of  the  said 
institution,  and  transmitted  by  the  said  institution  to  the 
Superintendent  of  Public  Instruction. 

**  Section  3.  The  supervisors  of  the  county  of  New  York  or 
Kings,  from  which  State  pupils  shall  be  sent  to  and  received 
in  the  said  institution,  whose  parents  or  guardians  shall,  in 
the  opinion  of  the  Superintendent  of  Public  Instruction,  be 
unable  to  furnish  them  with  suitable  clothing,  are  hereby 
authorized  and  directed  in  every  year  while  such  pupils  are 
in  said  institution,  to  raise  and  appropriate  fifty  dollars  for 
each  of  said  pupils  from  said  counties  respectively,  and  to  pay 
the  sum  so  raised  to  the  said  institution,  to  be  by  it  applied  to 
furnishing  such  pupils  with  suitable  clothing  while  in  said 
institution." 

It  will  be  seen  that  the  institution  is  not  obliged  to  receive 
any  of  the  persons  mentioned  in  the  statute.  It  is  a  private 
institution,  and  may  receive  them  or  not  at  discretion.  It  has 
no  power  or  right  to  receive  them  for  any  purpose  but  that  of 
instruction  or  education.  It  can  admit  only  such  as  are  within 
certain  age  limits,  embracing  the  educational  period  of  life, 
and  then  only  for  a  limited  time.  It  cannot  receive  them 
otherwise  than  upon  the  appointment  of  the  Superintendent  of 
Public  Instruction,  who  is  the  head  of  the  educational  depart- 
ment of  the  state.  The  children  must,  in  the  judgment  of 
the  managers,  be  of  suitable  character  and  capacity  for  instruc- 
tion.   The  Superintendent  cannot  properly  appoint  the  per- 
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sons  described,  and  the  managers  cannot  properly  receive  them 
into  the  institution,  except  for  tlie  purpose  of  education. 
They  may  or  may  not  be  poor  children,  since  the  statute  is 
silent  on  that  point.  The  Superintendent  may  make  the 
appointment  according  to  his  own  judgment,  but  whether  they 
are  rich  or  poor  the  manifest  purpose  of  placing  them  in  the 
institution  is  education.  They  cannot  enter  for  the  purpose 
of  support  or  as  beneficiaries  of  charity.  It  is  true  that  when 
received  the  state  pays  for  their  education  and  support,  but 
support  and  maintenance  are,  in  that  case,  merely  incidental 
to  education.  The  children  cannot  be  educated  without  being 
kept  in  the  institution,  and  so  education  and  support  must  go 
together,  and  the  state  pays  for  all.  But  this  is  not  charity. 
It  is  tlie  discharge  of  the  obligation  which  the  state  has 
assumed,  to  furnish  to  all  children  an  education  to  fit  them  for 
the  duties  of  citizenship.  None  of  the  children  thus  instructed 
are  the  beneficiaries  or  recipients  of  charity,  any  more  than 
the  children  educated  in  the  free  common  schools.  In  both 
cases  the  state  is  discharging  the  obligation,  but  in  different 
ways  and  by  different  methods,  since  the  circumstances  and 
conditions  of  the  children  are  different,  but  the  theory  and 
principle  upon  which  it  acts  are  in  both  cases  the  same.  The 
sole  purpose  of  collecting  these  blind  children  in  this  institu- 
tion and  I'etaining  them  there  was,  not  relief  from  poverty  or 
want,  but  to  impart  to  them  some  useful  knowledge,  which  is 
the  end  and  aim  of  all  education. 

Since  the  enactment  of  the  statute  of  1870  the  state  has 
paid  to  this  institution  nearly  a  million  and  a  quarter  dollars 
out  of  the  public  treasury  for  the  education  of  blind  children. 
This  vast  sum  was  not  a  contribution  by  the  state  to  charity, 
any  more  than  the  many  millions  which  were  paid  during  the 
same  time  for  the  support  of  free  common  schools. 

In  each  case  the  money  was  really  raised  and  paid  for  the 
same  general  purpose  and  in  pursuance  of  the  same  general 
policy.  The  difference  was  in  the  methods  employed  to 
accomplish  the  same  result,  which  was  education.  The  pri- 
vate  institutions   which   received  and  educated  these  blind 
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children  under  contract  with  the  state  were  not  for  that  reason 
charitable  institutions  any  more  than  the  schools  and  acade- 
mies in  which  the  other  children  of  the  state  were  educated. 
They  cannot  be  properly  classified  otherwise  than  as  educa- 
tional institutions.  The  state  makes  use  of  them  as  instru- 
mentalities for  discharging  the  obligation  enjoined  by  the 
Constitution  to  provide  for  the  education  of  all  the  children 
of  the  state.  Most  clearly  the  relator  is  not  a  charitable  insti- 
tution unless  it  is  engaged  in  administering  some  charity  of 
which  the  inmates,  or  some  of  them,  are  the  beneficiaries. 
What  charity  does  it  dispense  and  what  alms  do  the  inmates 
receive  ?  Whoever  asserts  that  the  institution  is  of  a  char- 
itable nature  should  be  able  to  answer  these  questions  clearly 
and  satisfactorily.  The  institution  receives  no  money  from 
the  public  for  which  it  does  not  render  a  full  equivalent,  and, 
therefore,  it  receives  nothing  for  charity.  It  is  beyond  dis- 
pute that  the  work  in  which  it  is  engaged  is  the  education  of 
blind  children  of  a  certain  age,  under  contracts  with  their 
parents  or  guardians,  which  include  not  only  instruction,  prop- 
erly so  called,  but  support  for  the  time  during  which  the 
educational  process  is  in  operation.  From  the  nature  of  the 
case,  it  is  impossible  to  educate  these  children  in  one  place 
and  support  them  in  another.  The  main  object,  which  is 
education,  includes  the  incident  of  support  for  the  time  being, 
since  the  two  things  are  inseparable.  The  institution  does 
nothing  for  charity.  It  educates  blind  children  for  a  fixed 
compensation  under  an  agreement,  express  or  implied,  purely 
as  a  matter  of  business.  The  state  is  one  of  its  patrons  for 
the  reason  that,  having  assumed  the  obligation  to  educate  the 
blind  as  well  as  all  other  children  within  its  borders,  it  can 
discharge  that  obligation  as  well  or  better  by  employing  the 
relator  than  by  building  and  maintaining  like  institutions  of 
its  own.  Hence,  it  sends,  through  its  constituted  authorities, 
children  to  this  institution  under  contmcts,  and  when  they  are 
received  they  are  on  precisely  the  same  footing  as  the  children 
placed  there  by  parents  or  guardians.  It  pays  for  their  instruc- 
tion and,  incidentally,  for  tlieir  support  while  in  the  institu- 
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tion,  not  from  any  motives  or  upon  any  principles  of  charity, 
but  in  order  to  promote  its  own  interests  by  preparing  the 
children  to  assume  the  duties  of  citizenship,  to  engage  in  the 
aflfairs  of  life  and,  so  far  as  possible,  to  help  themselves  in 
the  world,  instead  of  becoming  a  charge  upon  the  public.  It 
was  only  upon  this  theory  that  the  legislature  could  lawfully 
have  authorized  the  payment  of  the  large  sum  already  men- 
tioned to  this  institution,  since,  as  we  shall  presently  see,  if 
the  relator  is  a  charitable  institution  and  the  money  was  given 
and  received  for  a  charitable  purpose,  the  legislature,  in  appro- 
priating it,  and  the  state  comptroller,  in  disbursing  it,  violated 
the  plain  restrictions  of  the  Constitution  ;  and  yet  no  question 
is  raised  here  as  to  the  legality  and  propriety  of  these  pay- 
ments by  the  state. 

The  contention  of  the  defendant  is  limited  to  the  money 
raised  by  the  county,  under  the  third  section  of  the  act,  for  the 
purpose  of  furnishing  clothing  to  certain  of  the  pupils  admitted 
upon  the  appointment  of  the  Superintendent  of  Public  Instruc- 
tion, when,  in  his  opinion,  the  parents  or  guardians  of  any  of 
the  children  so  admitted  shall  be  unable  to  furnish  it.  The 
argument  is,  that  since  this  money,  raised  by  local  taxation,  is 
to  be  paid  to  the  institution  for  the  purpose  of  defraying  the 
expense  of  clothing  such  children  as  may  be  unable  to  procure 
the  proper  clothing  otherwise,  it  is  a  gift  for  charitable  pur- 
poses, and  the  institution  receiving  it  becomes  a  charitable 
institution. 

This  contention  is,  I  think,  quite  inadmissible.  The  dis- 
cipline of  tlie  institution  requiring  a  uniform  dress  is  inci- 
dental to  the  process  of  education,  and,  from  the  nature  of 
the  case  and  the  circumstances  in  which  the  children  are  placed, 
a  part  of  the  obligation  which  the  state  has  assumed  and 
may  devolve  upon  the  locality.  But  money  paid  for  clothing 
under  such  conditions  is  not  charity  any  more  than  money 
paid  for  books  or  other  means  of  instruction  would  be.  Should 
the  state  or  a  county  assume  the  obligation  to  furnish  books  or 
even  clothing  for  certain  poor  children  in  order  to  enable 
them  to  attend  the  common  schools,  it  would  not  be  a  gift  to 
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charity,  and  the  schools  would  not  thereby  be  converted  into 
charitable  institutions,  nor  could  the  children  benefited  by  the 
contribution  be  properly  classed  as  paupers.  They  would, 
indeed,  be  properly  classed  as  beneficiaries  of  the  system  of 
free  education  enjoined  by  the  Constitution  ;  but  that  is  quite 
a  different  thing.  The  obligation  to  maintain  a  system  of  free 
edncation  for  all  may  properly  carry  with  it  many  incidental 
things  involved  in  or  connected  with  the  main  object. 

Tlie  consideration  of  the  provision  of  the  present  Constitu- 
tion on  this  and  kindred  questions  is  now  in  order,  as  it  is 
upon  these  provisions  that  the  contention  of  the  defendant 
mainly  rests.  They  are  to  be  found  in  certain  sections  of 
article  eight,  and  so  far  as  they  have  any  relation  to  the  ques- 
tions in  this  case  read  as  follows : 

"  Section  9.  Neither  the  credit  nor  the  money  of  the  State 
shall  be  given  or  loaned  to  or  in  aid  of  any  association,  corpo- 
*ution  or  private  undertaking.  This  section  shall  not,  however, 
prevent  the  Legislature  from  making  such  provision  for  the 
education  and  support  of  the  blind,  the  deaf  and  dumb,  and 
juvenile  delinquents,  as  to  it  may  seem  proper.  Nor  shall  it 
apply  to  any  fund  or  property  now  held,  or  which  may  here- 
after be  held,  by  the  State  for  educational  purposes." 

"  Section  10.  No  county,  city,  town  or  village  shall  here- 
after give  any  money  or  property,  or  loan  its  money  or  credit 
to  or  in  aid  of  any  individual,  association  or  corporation,  or 
become  directly  or  indirectly  the  owner  of  stock  in,  or  bonds 
of,  any  association  or  corporation  ;  nor  shall  any  such  county, 
city,  town  or  village  be  allowed  to  incur  any  indebtedness 
except  for  county,  city,  town  or  village  purposes.  This  sec- 
tion shall  not  prevent  such  county,  city,  town  or  village  from 
making  such  provision  for  the  aid  or  support  of  its  poor  as 
may  be  authorized  by  law.     *    *     *  " 

"Section  11.    The   Legislature  shall  provide  for  a  State 
Board  of  Charities,  which  shall  visit  and  inspect  all  institutions, 
whether  State,  county,  municipal,  incorporated  or  not  incorpo- 
rated, which  are  of  a  charitable,  eleemosynary,  correctional  or 
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reformatory  character,  excepting  only  such  institutions  as  are 
herel>y  made  subject  to  the  visitation  and  inspection  of  either 
of  the  commissions  hereinafter  mentioned,  but  including  all 
reformatories  except  those  in  which  adult  males  convicted  of 
felony  shall  be  confined  ;  a  State  Commission  in  Lunacy,  which 
shall  visit  and  insj^ect  all  institutions,  either  public  or  private, 
used  for  the  care  and  treatment  of  the  insane  (not  including 
institutions  for  epileptics  or  idiots);  a  State  Commission  of 
Prisons  who  shall  visit  and  inspect  all  institutions  used  for  the 
detention  of  sane  adults  cliarged  with  or  convicted  of  crime, 
or  detained  as  witnesses  or  debtors." 

"Section  13.  Existing  laws  relating  to  institutions  referred 
to  in  the.  foregoing  sections  and  to  their  supervision  and 
inspection,  in  so  far  as  such  laws  are  not  inconsistent  wnth  the 
provisions  of  the  Constitution,  shall  remain  in  force  until 
amended  or  repealed  by  the  Legislature.  The  visitation  and 
inspection  herein  provided  for,  shall  not  be  exclusive  of  other 
visitation  and  inspection  now  authorized  by  law." 

"  Section  14.  Kothing  in  this  Constitution  contained  shall 
prevent  the  Legislature  from  making  such  provision  for  the 
education  and  support  of  the  blind,  the  deaf  and  dumb,  and 
juvenile  delinquents,  as  to  it  may  seem  proper ;  or  prevent 
any  count}',  city,  town  or  village  from  providing  for  the  care, 
support,  maintenance  and  secular  education,  of  inmates  of 
orphan  asylums,  homes  for  dependent  children  or  correctional 
institutions,  whether  under  public  or  private  control.  Pay- 
ments by  counties,  cities,  towns  and  villages  to  charitable, 
eleemosynary,  correctional  and  reformatory  institutions,  wholly 
or  partly  under  private  control,  for  care,  support  and  mainte- 
nance, may  be  authorized,  but  shall  not  be  required  by  the 
Legislature.  No  such  payments  shall  be  made  for  any  inmate 
of  such  institutions  who  is  not  received  and  retained  therein 
pursuant  to  rules  established  by  the  State  Board  of  Charities. 
Such  rules  shall  be  subject  to  the  control  of  the  Legislature  by 
general  laws."     (Art.  8.) 

"  Section  1.  The  Legislature  shall  provide  for  the  mainte- 
nance  and   support   of   a   system   of  free   common   schools, 
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wherein  all  the  children  of  this  State  may  be  educated." 
(Art.  9.) 

''  Section  4.  Neither  the  State  nor  any  subdivision  tliereof, 
shall  use  its  property  or  credit  or  any  public  money,  or  author- 
ize or  permit  either  to  be  used,  directly  or  indirectly,  in  aid  or 
maintenance,  other  than  for  examination  or  inspection,  of  any 
school  or  institution  of  learning  wholly  or.  in  part  under  the 
control  or  direction  of  any  religious  denomination,  or  in  which 
any  denominational  tenet  or  doctrine  is  taught."     (Art.  9.) 

It  will  be  seen  upon  a  careful  reading  of  these  sections  that 
two  vital  points  involved  in  this  case,  and  which,  in  my 
opinion,  control  the  decision,  are  made  perfectly  clear. 

1.  The  prohibition  against  payments  of  public  money  by 
cities  or  other  political  divisions  of  the  state  to  institutions 
where  the  inmates  have  not  been  received  and  retained  therein, 
pursuant  to  rules  established  by  the  State  Board  of  Charities, 
applies  only  to  charitable,  correctional  or  reformatory  insti- 
tutions, wholly  or  partly  under  private  control,  for  care,  sup- 
port or  maintenance.  The  institutions  subject  to  visitation 
and  regulation  by  that  board  must  belong  to  the  class  specified, 
and  the  inmates  must  have  been  received  and  retained  therein 
for  the  purpose  specified,  that  is,  for  care,  support  atid  main- 
tenance. The  relator  is  an  educational  institution  and  the 
inmates  are  received  and  retained  therein  for  the  purpose  of 
education  and  instruction  and  not  as  poor  persons  or  for  care, 
support  or  maintenance.  We  have  already  seen  that  they 
could  not  lawfully  have  been  placed  in  this  institution  for 
any  such  purpose.  If  their  parents  or  guardians  were  unable 
to  support  or  maintain  them  they  should  have  been  placed  in 
some  institution  for  the  indigent  blind.  The  state,  in  select- 
ing children  for  instruction  in  this  institution,  cannot  take  into 
consideration  the  poverty  or  wealth  of  the  child. 

The  relator  is  not  an  asylum  for  the  relief  of  poverty  or 
want  in  any  form  or  in  any  degree,  but  a  school  for  the  educa- 
tion of  the  blind,  and  the  state,  when  extending  the  benefits 
of  such  an  institution  to  a  limited  number  of  the  children  that 
it  assumes  to  educate,  has  no  right  to  place  upon  them,  or 
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any  of  tliem,  a  badge  of  pauperism  any  more  than  the  general 
government  has  the  right  to  send  the  West  Point  graduates  out 
into  the  world  as  poor  scholars  or  the  beneficiaries  of  charity. 

2.  The  restrictions  contained  in  the  Constitution  upon  the 
payment  of  public  moneys  to  private  institutions,  except  that 
contained  in  §  4  of  article  9,  have  no  application  to  appropria- 
tions or  moneys  for  the  education  of  the  blind.  The  broad 
and  sweeping  prohibition  of  the  section  last  referred  to  against 
payments  to  certain  religious  institutions  doubtless  apply  to 
all  public  moneys  or  property  and  to  every  form  of  public  aid, 
but  obviously  it  has  no  application  to  this  case  since  the  relator  is 
not  an  institution  that  comes  within  the  words  of  the  section. 

It  is  suggested  that  it  was  the  intent  and  purpose  of  the 
constitutional  provisions  above  cited  to  subject  all  institutions 
receiving  public  aid  in  any  form,  whatever  their  character 
may  be,  to  visitation  and  regulation  by  the  State  Board  of 
Charities,  but  this  proposition  is  clearly  indefensible.  Schools, 
academies,  colleges  and  other  educational  institutions  receive 
public  money  from  the  state  or  localities,  but  no  fair  construc- 
tion of  the  Constitution  can  bring  them  within  the  scope  of 
the  powers  vested  in  the  department  of  charities.  Xor  is  it 
at  all  necessary  in  furtherance  of  any  sound  public  policy  to 
resort  to  any  strained  construction  to  accomplish  such  a  result. 
They  are  all  subject  to  visitation  by  the  head  of  the  educa- 
tional department  and  thus  every  public  interest  is  amply  pro- 
tected.    (Laws  of  1894,  ch.  536,  art.  14,  §  40.) 

There  is  another  view  of  the  case  that  is  entitled  to  great 
weight  in  the  inquiry  whether  the  relator  is  a  charitable  insti- 
tution or  one  for  educational  purposes.  It  cannot  be  held 
that  it  is  of  a  charitable  nature  without  condemning  as  uncon- 
stitutional and  void  the  acts  of  the  legislature  passed  in  every 
year  since  the  enactment  of  the  statute  of  1870,  the  action 
of  the  State  Comptroller  in  paying  the  money  so  appropriated 
to  this  institution  and  all  existing  laws  providing  for  or 
requiring  such  payments.  This  result  must  inevitably  follow 
the  conclusion  that  the  relator  is  a  private  charitable  institu- 
tion, if  that  view  should  prevail. 
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1.  It  was  lield  in  the  case  of  Shepherds^  Fold  v.  Mayor 
(90  N.  Y.  137)  that  the  state  could  not  appropriate  and  pay 
from  its  treasury  public  money  for  the  support  of  the  poor  in 
a  private  charitable  institution  for  the  reason  that  the  Consti- 
tntion  forbids  it,  but  that  such  prohibition  did  not  apply  to 
moneys  raised  by  local  taxation.  In  so  far  as  the  state  is  con- 
cerned the  Constitution  is  the  same  now  as  it  was  then.  But 
we  have  seen  that  the  state  has  appropriated,  and  that  the  State 
Comptroller  has  paid  in  every  year  since  the  act  of  1870  was 
passed,  moneys  to  this  institution  as  compensation  for  the  sup- 
port of  the  children  placed  there  by  the  Superintendent  of 
Public  Instruction,  which  amounts  in  the  aggregate  to  the  sum 
above  stated.  Now,  if  the  relator  is  a  charitable  institution 
and  the  money  was  paid  for  the  support  of  the  poor,  or  as 
charity  to  relieve  distress,  the  Constitution  was  clearly  vio- 
lated and  the  money  paid  \vithout  authority  of  law.  It  is 
only  upon  the  theory  that  the  money  was  paid  to  a  private 
edn(;ational  institution  as  compensation  for  the  education  of 
blind  children  that  the  payment  by  the  state  of  such  a  large 
sum  of  money  to  the  relator  can  be  justitied  or  defended.  In 
my  opinion  it  was  properly  appropriated  and  paid  upon  that 
principle,  since  the  payment  of  money  for  the  education  of 
the  blind  is  expressly  excepted  from  the  restrictions  of  the 
Constitution. 

2.  The  third  section  of  the  act  of  1870,  which  requires  the 
city  of  New  York  to  raise  the  money  in  controversy  to  defray 
the  expense  of  clothing  certain  children  placed  in  this  institu- 
tion, is  clearly  mandatory,  and  as  mandatory  laws  for  such  pay- 
ments by  cities  or  counties  to  charitable  institutions  are  now 
forbidden  by  the  Constitution,  the  statute  is  abrogated  entirely. 
[PeopU  ex  rel.  Inebriates'  Home  v.  Comptroller,  etc,^  152  N. 
Y.  399.)  But  if  it  should  be  considered  as  a  statute  requir- 
ing the  city  to  raise  money  for  the  education  of  blind  cliildren, 
as  I  think  it  should  be,  the  Constitution  does  not  invalidate  it. 

3.  The  act  of  1870,  in  so  far  as  it  requires  the  city  of  New 
York  to  raise  and  pay  money  for  clothing  pupils  in  this  insti- 
tution, has  virtually  been  superseded  by  the  recent  statute, 
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known  as  the  charter  for  Greater  Kew  York,  which  requires 
the  city  in  each  year  to  raise  and  pay  to  the  relator  $50  for 
each  state  pupil  in  the  institution  from  that  city  whose 
parents.^  in  the  opinion  of  the  Superintendent  of  Public  Instruc- 
tion, shall  be  unable  to  furnish  them  with  suitable  clothing, 
to  be  by  it  applied  to  furnishing  such  pupils  with  suitable 
clothing  while  in  said  institution.  This  is  also  plainly  a 
mandatory  enactment,  and  is  clearly  a  violation  of  the  Consti- 
tution if  the  relator  is  to  be  classed  as  a  private  charitable  cor- 
poration. But  if  the  money  thus  provided  for  should  be 
regarded  as  a  contribution  for  the  education  of  the  blind 
within  the  limits  of  the  new  city,  as  it  clearly  should  be,  the 
validity  of  such  a-provision  is  beyond  question.  But  it  is  only 
upon  this  theory,  which  is  wholly  inconsistent  with  the  defend- 
ant's contention,  that  the  statute  can  be  maintained.  (Laws 
1897,  ch.  378,  §  230,  par.  22,  sub.  6.) 

4.  The  charter  also  contains  another  provision  which  in  its 
relation  to  the  question  under  consideration  is  worthy  of 
notice.  By  §  1161  the  board  of  education  is  required  to  dis- 
tribute to  the  managers  of  this  very  corporation  a  ratable 
proportion  of  the  school  fund  to  every  blind  pupil  in  the 
institution  without  regard  to  age.  Assuming,  for  the  pur- 
pose of  the  argument,  that  it  is  a  charitable  institution,  as 
claimed  by  the  defendant,  this  enactment  is  clearly  in  viola- 
tion of  the  Constitution  for  t\vo  reasons :  (1)  It  is  mandatory, 
requiring  a  local  board  to  distribute  funds  in  its  hands  or 
under  its  control  for  local  school  purposes  to  a  private  chari- 
table institution  for  charitable  purposes.  (2)  It  diverts  the 
school  fund  to  charitable  uses  in  disregard  of  the  express 
inhibition  of  the  fundamental  law.  (Con.  art.  9,  §  3 ;  People 
V.  Board  Ed.  of  Brooklyn^  13  Barb.  400  ;  Gordon  v.  Cornea^ 
47  N.  Y.  608 ;  People  ex  rel,  S.  A,  Observatory  v.  Allen,  42 
N.  Y.  404.) 

It  is  only  upon  the  theory  that  the  institution  is  a  school  for 
the  education  of  the  blind  that  a  statute,  virtually  providing 
that  the  pupils  shall  share  in  the  public  moneys  for  school 
purposes  in  the  same  way  and  in  the  same  proportion  as  the 
children  educated  in  the  common  schools,  can  be  upheld. 
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It  ought  not  to  require  argument  to  prove  that  money 
raised  by  taxation  for  school  purposes,  or  derived  from  the 
income  of  the  school  fund,  cannot  be  devoted  to  charity  or 
paid  for  the  benefit  of  a  cliaritable  institution.  Such  a  diver- 
sion of  a  fund  would  be  a  manifest  fraud  upon  the  taxpayers, 
even  if  there  were  no  constitutional  restrictions  in  the  way, 
and  yet  that  is  precisely  what  the  legislature  has  done  by  this 
section  of  the  charter  if  tlie  relator  be  a  charitable  institution, 
and  the  money  is  to  be  paid  to  it  for  a  charitable  purpose. 

But  if  the  legislature  has  authorized  it  to  be  paid  to  an  edu- 
cational institution  and  for  the  purpose  of  educating  blind 
children,  as  I  think  it  has,  then  it  was  devoted  to  the  very 
purpose  for  which  it  was  intended  when  raised.  This  pro- 
vision of  the  charter  cannot  be  sustained  upon  any  otlier  prin- 
ciple under  the  restrictions  of  the  Constitution. 

It  is  quite  apparent  from  what  has  been  stated  that  the  leg- 
islature, the  recent  commission  of  eminent  citizens  charged 
with  thfe  important  duty  of  preparing  a  charter  for  the  new 
city,  as  well  as  the  chief  financial  officer  of  the  state,  have  all 
acted  upon  the  theory,  in  dealing  with  this  institution,  that  it 
was  an  educational  and  not  a  charitable  corporation.  This 
theory  underlies  all  the  legislation  referred  to,  and  in  admin- 
istration has  been  assumed  or  adopted  by  every  agency  of  the 
state. 

The  learned  counsel  for  the  defendant  have  evidently  over- 
looked an  important  feature  of  this  case,  which  has  been  inci- 
dentally referred  to  in  the  preceding  discussion,  but  which 
should  perhaps  be  stated  with  more  distinctness. 

The  legislature,  in  providing  money  for  the  education  of 
the  blind,  4s  a  law  to  itself.  It  is  left  perfectly  free  to  act  as 
it  may  think  proper,  and  is  not  bound  by  any  of  the  constitu- 
tional restrictions  or  limitations  referred  to.  The  language 
of  the  Constitution  is  so  clear  on  this  point  that  it  is  impossi- 
ble to  misconceive  the  meaning. 

"  Nothing  in  tliis  Constitution  contained  shall  prevent  the 
Legislature  from  making  such  provision  for  the  education  and 
support  of  the  blind     *     *     *     as   it  may   deem   proper." 
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Thus  the  legislature  is  given  free  scope  in  making  provision 
for  the  education  of  the  blind.  It  may  grant  money  for  that 
purpose  to  public  or  private  institutions,  to  be  raised  by  gen- 
eral or  local  taxation.  It  n:ay  direct  the  payment  of  such 
money  to  such  institutions  without  any  conditions  whatever, 
except  such  as  it  may  itself  see  fit  to  impose.  The  constitu- 
tional condition  that  payments  shall  not  be  made  unless  the 
inmates  are  received  and  retained  under  the  rules  of  the  State 
Board  of  Charities,  is  in  tliat  case  silent.  Neither  that  nor 
any  of  the  other  restrictions  have  any  application  to  grants  of 
money  for  the  education  of  the  blind.  All  appropriations  for 
that  particular  purpose  are  subject  only  to  the  judgment  and 
discretion  of  the  legislature.  In  the  case  at  bar  the  legislature 
has  enacted  that  certain  moneys  raised  by  local  taxation  shall 
be  paid  to  the  relator.  It  has  granted  the  money  and  made  it 
payable  without  any  conditions  whatever.  But  the  defendant, 
as  the  administrative  officer  who  has  charge  of  the  fund, 
refuses  to  pay  it  over  unless  certain  conditions  have  been  com- 
plied w^ith  by  the  relator.  These  conditions,  by  the  very 
words  of  the  Constitution,  have  no  application  to  moneys 
raised  for  this  particular  purpose,  and  the  legislature  itself  has 
not  attached  any  such  conditions  to  the  grant. 

Thus  the  defendant  of  his  own  will  requires  the  relator, 
before  it  can  receive  the  money  granted  to  it  by  the  legisla- 
ture, to  comply  with  certain  conditions  or  rules  that,  so  far  as 
the  relator  is  concerned,  have  no  foundation  in  the  Constitu- 
tion or  any  statute. 

The  legislature  has  provided,  as  we  have  seen,  by  general 
laws  that  institutions  for  the  education  of  the  blind  shall  be 
subject  to  visitation  by  the  Superintendent  of  Public  Instruc- 
tion, but  that  is  not  made  a  condition  of  the  payment  of  the 
money  in  question.  It  has  also  provided  that  charitable 
institutions  shall  be  subject  to  visitation  by  the  State  lioard  of 
Charities  (Laws  181^6,  ch.  546,  art.  1,  ^§  2,  10),  but  that  is  not 
made  a  condition  upon  which  the  relator  is  to  receive  the 
money  in  question.  One  of  these  statutes  (Law^s  of  1895,  ch. 
771,  §  11)  provides  that  institutions  for  the  blind  shall  he  sub- 


1897.]  People  ex  rel.  N.  Y.  Inst,  foe  Blind  v.  Fitch.     57 
N.  Y.  Uep.]  Dissenting  opinion,  per  O'Brien,  J. 


jected  to  such  visitation  by  the  State  Board  of  Cliarities  as  the 
Constitution  provides.  It  provides  for  inspection  of  clmr^i- 
table  institutions,  and  those  include  only  sucli  institutions  as 
are  devoted  to  the  care  and  support  of  the  indigeiit  blind  as 
part  of  the  poor,  not  blind  children  who  are  being  educated  at 
the  public  expense  in  whole  or  in  part.  The  relator  has 
charge  of  a  large  number  of  blind  cliildren  who  have  been 
placed  tliere,  and  are jiaid  for  by  parents  or  guardians.  That 
class  constitute  the  vast  majority  of  the  pupils.  If  there  were 
no  others,  surely  no  one  would  then  claim  that  it  was  a  chari- 
table institution.  It  would  be  absurd  to  assert  that,  when 
every  pupil  paid  his  own  way,  there  was  any  element  of 
charity  connected  with  the  relator's  operations.  Manifestly 
it  would  then  be  a  private  school  for  the  blind,  and  nothing 
else.  But  how  can  it  be  said  that  when  the  state  becomes  a 
patron  of  such  a  school,  and  sends  children  there,  that  it  has 
assumed  an  obligation  to  educate  and  makes  contracts  for  their 
education  and  support  while  in  the  institution,  just  as  parents 
and  guardians  make  contracts,  that  the  character  of  the  institu- 
tion is  changed  from  a  private  school  to  an  institution  of 
charity.  It  is  more  reasonable  to  say  that  the  state  may  edu- 
cate a  few  of  its  unfortunate  blind  children  in  a  private  school 
for  that  purpose,  without  classifying  them  with  the  objects 
and  beneficiaries  of  charity.  But,  apart  from  all  this,  can 
there  be  any  doubt  that  it  is  perfectly  competent  for  the  legis- 
lature to  pass  a  mandatory  act  providing  for  the  support  and 
education  of  the  blind  by  taxation  upon  a  city,  town  or  county, 
and  directing  the  money  to  be  paid  to  a  private  institution, 
such  as  the  relator  is,  irrespective  of  any  rules  of  the  State 
Board  of  Charities  ?  The  Constitution  answers  the  question  by 
expressly  enacting  that  nothing  therein  contained  shall  prevent 
the  legislature  from  doing  that  very  thing,  and  if  it  may  do 
that,  then  the  relator  is  entitled  to  receive  the  money  in  ques- 
tion ^rithout  compliance  with  any  conditions  whatever,  since 
the  restriction  upon  payments  by  localities,  without  compliance 
with  the  rules  of  the  board  of  charities,  has  no  application  to 
such  a  case.  The  plain  meaning  of  the  Constitution  is  that 
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the  legislature  may  place  blind  children  in  such  institutions  as 
it  may  think  proper,  whether  public  or  private,  charitable  or 
non-charitable,  and  provide  for  their  education  and  support 
with  public  money  raised  either  by  general  or  local  taxation, 
and  it  may  direct  that  money  to  be  paid  to  the  institutions  in 
which  such  children  have  been  placed,  without  compliance 
with  the  rules  of  the  board  of  charities,  or  any  other  condition 
whatever.  Nothing  in  the  Constitution  can  prevent  the  legis- 
lature from  executing  its  own  policy,  whatever  it  may  l)e, 
when  making  provision  for  educating  the  blind.  The  relator 
is  most  clearly  a  private  corporation  or  institution  of  some 
kind.  It  has  no  public  or  political  functions  of  any  kind  to 
perform.  It  has  no  relations  with  the  state  save  those  which 
every  other  private  corporation  has.  The  income  which  it 
receives,  and  the  funds  which  it  has  or  owns,  are  derived 
solely  from  the  prosecution  of  its  corporate  business,  which  is 
the  education  of  blind  children.  It  does  not  depend  upon  or 
derive  anything,  so  far  as  appears,  from  charitable  gifts  or 
donations,  public  or  private.  It  is  not  engaged  in  dispensing 
the  gratuities  of  the  benevolent  or  charitable  grants  from  the 
state,  but  is  conducting  its  operations  with  its  own  means.  It 
receives  pupils  from  parents  and  guardians,  and  from  the  state, 
and  educates  them  for  pay.  It  receives  nothing  from  charity, 
and  gives  nothing  to  charity. 

Whatever  moneys  it  receives  from  the  state  or  from  local- 
ities it  receives  for  the  same  purpose  and  in  the  same  way  as 
that  from  parents  and  guardians,  and  it  renders  to  the  state  the 
same  services  and  returns  the  same  equivalent. 

It  is  not  bound  by  any  law  to  receive  pupils  from  the  state 
or  to  retain  those  which  it  has  received,  but  may  discharge  the 
state  pupils  at  any  time,  and  then,  certainly,  it  would  be  noth- 
ing but  a  purely  private  school,  supported  by  the  private  con- 
tributions of  the  parents  and  guardians,  and,  certainly,  it 
would  then  be  impossible  for  any  reasonable  man  to  consider  or 
classify  it  as  a  charitable  institution.  But  the  true  character  of 
the  institution,  whether  charitable  or  educational,  is  not  to  be 
determined  by  the  presence  or  absence  of  a  few  state  pupils. 
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but  by  the  general  objects  of  its  incorporation  and  the  nature 
of  the  business  in  which  it  is  engaged. 

It  cannot  be  a  charitable  institution  to-day  and  an  educa- 
tional institution  to-morrow,  depending  always  upon  the  cir- 
caiTistance  whether  the  state  is  or  is  not  one  of  the  patrons  of 
the  school.  It  is  always  either  the  one  or  the  other,  and  if  it 
is  not  charitable  when  no  state  pupils  are  retained,  it  is  not 
made  such  by  the  mere  fact  that  the  state  makes  use  of  it  for 
the  purpose  of  discharging  its  obligations  to  provide  for  the 
education  of  all  the  children  witliin  its  limits. 

There  is  nothing  to  show  that  any  of  the  state  pupils  could 
not  have  been  supported  and  maintained  by  the  parents  and 
guardians  at  home,  but  that  would  not  comply  with  the  policy 
of  the  state  to  see  to  it  that  even  blind  children  should  receive 
the  beneiit  of  an  education  so  far  as  possible. 

The  restrictions  with  respect  to  payments  by  localities  to 
charitable,  correctional  and  reformatory  institutions,  without 
compUance  with  the  rules  of  the  State  Board  of  Charities,  had 
no  reference   whatever   to   such   institutions  as  the  relator. 
This,  I  think,  is  clear,  not  only  from  what  has  been  said,  but 
from  the  very  language  of  the  Constitution  itself  and  the 
relation  which  the  restrictive  words  bear  to  the  rest  of  the  sec- 
tion in  which  they  appear.     The  first  sentence  of  the  section 
takes  every  provision  for  the  education  of  the  blind  out  of 
every  restriction  in  the  Constitution,  and  leaves  the  legislature 
at  liberty  to  deal  with  that  subject  at  discretion.     The  rest  of 
the  section  deals  with  other  classes  of  persons  and  other  insti- 
tutions, namely,  orphan  asylums,  homes  for  dependent  children 
or  correctional  institutions,  whether  under  public  or  private 
control,  and  localities  are  permitted  to  make  provision  for  the 
care,  support,  maintenance   and   secular  education  of  their 
inmates.     Having  taken  these  specified  institutions  out  of  the 
general  restriction  in  section  ten  of  the  article  against  loans  or 
gifts  of  money  by  cities,  towns  or  villages  to  individuals,  asso- 
ciations or  corporations,  the  remainder  of  the  section  simply 
regulates  the  manner  in  which  such  gifts  or  grants  to  such 
iusititntions  shall  be  made.     It  provides,  first,  that  the  legisla- 
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ture  may  authorize  but  shall  not  require  them  ;  and,  secondly, 
tliat  the  money  shall  not  be  paid  to  the  institution  unless  the 
inmates  are  received  and  retained  therein  pursuant  to  the 
rules  of  the  department  of  charities.  The  f ramers  of  the  Con- 
stitution, in  prescribing  the  regulations,  applied  them  spe- 
ciiically  to  "  charitable,  eleemosynary,  correctional  and  reform- 
atory institutions,  wholly  or  partly  under  private  control," 
and  again  to  "  such  institutions,"  but  it  is  manifest  that  these 
terms  are  simply  descriptive  of  the  institutions  specifically 
named  in  tlie  preceding  part  of  the  section,  that  is,  orphan 
asylums,  homes  for  dependent  children  and  correctional  insti- 
tutions, and  were  not  intended  to  include  schools  for  the  edu- 
cation of  the  blind.  This  section  of  the  Constitution  simply 
provides  that  the  legislature  may  authorize,  but  not  require, 
localities  to  provide  for  the  support  and  secular  education  of 
the  inmates  of  orphan  asylums,  homes  for  dependent  children 
or  correctional  institutions,  but  that  payments  shall  not  be 
made  to  them  unless  the  inmates  are  received  and  retained 
under  the  rules  of  the  V)oard  of  charities. 

The  restriction  applies  only  to  those  institutions  specifically 
named  in  the  section,  for  the  benefit  of  which  localities  were 
permitted  to  raise  money.  It  could  not  possibly  a])ply  to  the 
relator,  since,  by  tlie  express  words  of  the  first  part  of  the 
section,  the  legislature  was  completely  emancipated  from  all 
restraints  when  providing  for  tlie  6Uj)j)ort  and  education  of 
tlie  blind.  We  are  concerned  in  this  case  with  but  one  ques- 
tion, and  that  is,  whether  a  financial  ofiicer  like  the  defendant 
may  withhold  money  in  his  hands  from  the  relator  when  it 
has  been  appropriated  by  the  legislature  un conditionally,  until 
it  complies  with  the  regulations  of  the  state  board  of  charities. 
In  other  words,  whether  the  restriction  upon  payments  by 
localities  to  charitable  institutions  luis  any  application  to  the 
relator.  It  seems  very  clear  to  me  that  it  has  not.  It  was 
manifestly  intended  for  another  class  of  institutions  since  all 
restrictions  upon  legislative  provisions  for  the  education  of  the 
blind  were  removed  and  the  whole  subject  left  with  the  legis- 
lature.    It  seems  to  me  impossible,  therefore,  by  any  fair  pro- 
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cess  of  reasoning  or  argument  to  classify  this  institution 
among  those  designated  in  the  Constitution  as  charitable,  cor- 
rectional or  reformatory,  or  to  include  the  pupils  placed  and 
retained  therein  among  the  beneficiaries  of  charity,  or  to  apply 
the  restrictions  of  the  Constitution  to  such  a  case. 

This  discussion  has  assumed  a  scope  and  extent  that  might 
seem,  at  liiist  view,  to  be  wholly  unnecessary.  The  only  pur- 
pose has  been  to  elucidate  a  question  of  some  public  import- 
ance, closely  related  to  legislation  and  administration,  and 
with  respect  to  which  there  is  not  only  a  wide  divergence  in 
the  views  of  counsel,  but,  apparently,  some  conflict  of  opinion 
among  ourselves.  If  the  discussion  has  contributed  anything 
tending  to  reconcile  opposing  views,  or  to  point  out  the  correct 
solution  of  tlie  question,  it  is  to  be  hoped  that  the  fault  of 
prolixity  may  be  overlooked. 

The  order  should  be  aifirmed,  with  costs. 

Martin,  J.,  reads  for  reversal.  All  concur,  except  O'Brien, 
J.,  who  reads  for  affirmance,  and  Gray,  J.,  absent. 

Orders  reversed. 


Henbt  W.  Sage,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Respondent. 

1.  New  York  City  —  Colonial  Riparian  Grant.  The  grant  made 
by  Governor  Nichols  in  1667,  conveying  to  the  inhabitants  and  freeholders 
of  the  village  of  New  Harlaem,  on  Manhattan  island,  certain  lands 
bounded  therein  by  the  Harlem  river,  conveyed  only  to  high-water  mark; 
and,  hence,  the  grantees  took  title  to  the  uplands  only,  and  became  simply 
riparian  proprietors  upon  navigable  tidewater. 

2.  Public  Improvements  —  Riparian  Owners.  As  against  the  gen- 
eral public,  through  their  official  representatives,  riparian  owners  have  no 
right  to  prevent  important  public  improvements  upon  tidewater. 

8.  Imfroyemrnt  op  Water  Front.  The  city  of  New  York  has  abso- 
lute power  to  improve  the  water  front  of  Manhattan  island  for  the  benefit 
of  navigation,  free  from  any  interference  by  the  riparian  owner,  whose 
sole  right  against  the  state  or  its  municipal  grantee,  as  the  trustee  for 
the  public,  is  the  pre-emptive  right  to  purchase,  in  case  of  sale,  when  con- 
ferred by  statute. 
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4.  Grant  op  Riparian  Lands  —  Implied  Reservation.  In  every 
grant  of  lands  bounded  by  navigable  tidewaters,  made  by  the  crown  or 
the  state  as  trustee  for  the  public,  there  is  reserved  by  implication  the 
right  to  so  improve  the  water  front  as  to  aid  navigation  for  the  benefit  of 
the  general  public,  without  compensation  to  the  riparian  owner. 

6.  Colonial  Charters.  The  Dongan  and  Montgoraerie  charters,  rati- 
fied and  confirmed  by  the  State  Constitution  of  1777,  vested  in  the  city  of 
New  York  the  absolute  title  to  all  the  surrounding  land  between  high  and 
low-water  mark. 

6.  Title  to  Made  Land.  Land  made  by  the  city  of  New  York  in 
rightfully  filling  up  the  water  front  and  constructing  piers,  under  its  ancient 
charters  and  subsequent  constitutional  legislation,  does  not  become  the 
property  of  the  riparian  owner  through  the  doctrine  of  accretion,  but 
remains  the  property  of  the  city  for  the  benefit  of  the  public. 

7.  Subordination  of  Riparian  Riohts.  The  riparian  rights  of  an 
owner  of  Harlem  upland  are  subordinate  to  the  right  of  the  city  of  New 
York,  under  its  ancient  charters  supplemented  by  constitutional  legislation 
and  state  grants,  to  fill  in  and  make  improvements,  such  as  an  exterior 
street,  docks  and  bulkheads,  from  the  high-water  mark  in  front  of  his 
upland  to  and  below  low-water  mark,  essential  to  navigation  and  com- 
merce, without  compensation. 

Sage  v.  Mayor,  10  App.  Div.  294,  afi3rmed. 

(Argued  June  9,  1897;  decided  October  12,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  8,  1896,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  at  Si>ecial  Term  dismiss- 
ing the  complaint. 

The  plaintiff,  as  the  owner  of  a  parcel  of  land  lying  between 
94rth  and  95th  streets  on  the  Harlem  river,  which  is  a  naviga- 
ble stream  where  the  tide  regularly  ebbs  and  flows,  traces  his 
title  back  to  a  grant  made  by  Governor  Nichols  on  the  11th 
of  October,  1667,  whereby  he  conveyed  to  the  inhabitants 
and  freeholders  of  the  village  of  New  Ilarlaem  certain  lands 
.>oanded  on  one  side  by  the  "Harlem  River  or  any  part  of 
the  said  river  on  which  this  island,"  (of  Manhattan),  "  doth 
abut  *  *  *  together  with  all  the  soils,  creeks,  quarries, 
woods,  meadows,  pastures,  marshes,  waters,  lakes,  fishing, 
hawking,  hunting  and  fowling  and  all  other  profits,  commodi- 
ties, emoluments  and  other  hereditaments  belonging  to  the 
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said  lands  and  premises  within  the  said  bounds  and  limits  set 
forth,  belonging  or  in  anywise  appertaining."  Said  grant  was 
confirmed  bj  Governor  Dongan  on  the  7th  of  March,  1686, 
and  under  this  title  by  an  unbroken  series  of  conveyances  the 
plaintiff,  on  the  first  of  October,  1861,  became  seized  and  pos- 
sessed of  all  the  premises  in  question,  so  far  as  they  consist  of 
uplands  or  lands  which,  in  a  state  of  nature,  were  above  water. 
By  virtue  of  this  title  he  also  claims  all  the  rights  and  ease- 
ments which  ordinarily  belong  to  a  riparian  owner  of  lands 
bounded  by  a  navigable  river,  in  which  the  tide  ebbs  and 
flows.  He  further  claims  to  have  acquired,  from  the  same 
source,  title  to  the  tideway,  and  for  some  distance  into  the 
stream  beyond. 

The  city  of  New  York  claims  title  to  the  land  formerly 
under  water,  which  used  to  lie  between  high  and  low-water 
mark  in  front  of  the  uplands  belonging  to  the  plaintiff,  by 
virtue  of  a  grant  made  by  Governor  Dongan  on  the  26th  of 
April,  1686,  whereby  he  conveyed  to  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  "All  the  waste,  vacant, 
unpatented  and  unappropriated  lands  lying  and  being  within 
the  said  city  of  New  York  and  on  Manhattan  island  afore- 
said, extending  and  reaching  to  the  low- water  mark  in,  by  and 
through  all  parts  of  the  said  city  of  New  York  and  Manhattan 
island  aforesaid,  together  with  all  rivers,  rivulets,  coves, 
creeks,  ponds,  water  and  watercourses  in  the  said  city  and 
island,  or  either  of  them,"  except  such  portion  as  had  been  pre- 
viously conveyed.  Said  grant  provided  that  the  grantees  might, 
"at  anv  time  or  times  hereafter,  when  it  to  them  shall  seem  fit 
and  convenient,  take  in,  fill  and  make  up  and  lay  out  all  and 
singular  the  lands  and  grounds  in  and  about  the  said  city  and 
Island  Manhattans,  and  the  same  to  build  upon,  or  make  use 
of,  in  any  other  manner  or  way  as  to  them  shall  seem  fit  as 
far  into  the  rivers  thereof,  or  that  encompass  the  same  as  low- 
water  mark  aforesaid."  Tliis  grant  was  confirmed  by  Gov- 
ernor Montgomerie  on  the  15th  of  January,  1730,  as  well  as 
by  an  act  of  the  colonial  legislature  passed  on  the  14th  of 
October,  1732  (L.  1732,  ch.  5S-^\  which,  in  turn,  was  con- 
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firmed  by  the  first  Constitution  of  the  state.  (§  35.)  By 
chapter  50  of  the  Laws  of  1775,  the  division  of  the  township 
of  Harlem  from  the  city  of  New  York  specifically  left  the 
tideway  in  the  latter. 

The  city  of  New  York  further  claims  title  to  the  lands 
under  water  in  front  of,  and  outside  of,  the  tideway  and 
extending  into  the  river  for  a  considerable  distance,  by  virtue 
of  certain  grants  from  the  state.  By  cliapter  285  of  the  Laws 
of  1852,  the  city  was  authorized  to  lay  out  an  exterior  street 
along  the  Harlem  river,  and  the  title  of  the  People  was 
thereby  conveyed  to  the  city  "  in  and  to  lands  under  water 
from  low-water  mark  to  and  including  the  said  exterior  street,'' 
subject  to  a  pre-emptive  right  to  purchase  by  the  adjacent 
owner  in  case  of  a  sale  by  the  city. 

Pursuant  to  chapter  763  of  the  Laws  of  1857,  a  bulkhead 
line  or  line  of  solid  filling  and  pier  line  was  established  in  the 
Harlem  river,  outside  the  line  of  low-water  mark,  and  subse- 
quently, under  the  provisions  of  chapter  574:  of  the  Laws  of 
1871,  the  state,  tlirough  the  commissioners  of  the  land  office, 
conveyed  to  the  city  lands  under  water  in  said  river  out  to  a 
line  parallel  with  and  three  hundred  feet  outside  of  the  bulk- 
head line  so  established.  The  city  claims  that,  pursuant  to 
said  grants  and  statutes,  it  has  become  lawfully  seized,  and 
that  it  now  owns  in  fee  all  the  lands  under  water  in  front  of 
the  plaintiff's  upland  as  far  out  into  the  river  as  the  exterior 
line  above  mentioned.  In  1887,  a  plan  for  the  permanent 
improvement  of  the  water  front  of  the  Harlem  river  between 
94th  and  95th  street*  and  the  adjacent  neighborhood  was 
determined  upon  and  adopted  by  the  commissioners  of  docks 
and  approved  by  the  connnissioners  of  the  sinking  fund  pur- 
suant to  chapter  517  of  the  Laws  of  1884.  The  defendants, 
conforming  to  said  plan,  are  now  building  a  sea  wall  along 
the  waters  of  the  Harlem  river  beyond  the  line  of  low-water 
mark  between  94th  and  95th  streets,  and  are  filling  in  behind 
said  wall  and  expending  thereon  large  sums  of  money.  They 
intend  to  continue  and  complete  the  wall  in  conformity  to 
said  plan. 
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The  premises  claimed  by  the  plaintiff  consist  in  part  of 
lands  made  entirely  out  of  the  Harlem  river  and  in  part  of 
kids  still  under  water,  all  of  which,  at  the  date  of  the  Nichols 
patent  in  1667,  was  either  between  high  and  low-water  mark 
or  else  was  land  under  water  out  in  that  stream  beyond  the 
tideway.  The  filling  in  of  this  land  was  done  pursuant  to 
said  legislation  for  the  improvement  of  the  water  front  of 
the  city  of  New  York,  and  is  in  accordance  with  the  plan 
adopted  by  the  dock  department.  The  outer  portion  of  said 
improvement  consists  of  bulkheads,  docks  and  piers,  traversed 
by  a  marginal  street  125  feet  wide,  running  parallel  with  the 
river  and  situate  below  the  old  low-water  mark.  Between 
said  marginal  street  and  plaintiffs  uplands  there  is  a  piece  of 
fiUed-in  land,  comprising  part  of  the  block  lying  between  94:th 
and  95th  streets,  which  is  not  appropriated  by  said  plan  and 
improvement  to  any  public  use.  No  proceedings  have  been 
taken  to  acquire  any  property  or  rights  of  the  plaintiflF,  nor 
has  compensation  been  made  to  him  or  provided  for  his  bene- 
fit. The  main  issue,  according  to  the  pleadings  and  the  facts 
agreed  upon  by  the  parties,  relates  to  the  title  to  these  con- 
structed premises,  being  the  bulkhead,  docks  and  piers,  the 
lands  covered  by  the  marginal  street,  and  those  unappropri- 
ated to  public  use,  all  of  which  the  plaintiff  claims  under  the 
Kichols  charter,  while  the  defendants  claim  the  same  under 
the  Dongan  and  Montgomerie  charters,  and  the  various  acts 
of  the  colonial  and  state  legislatures  relating  to  the  subject,  as 
confirmed  by  the  Constitution  of  1777.  According  to  the 
deeds  constituting  the  chain  of  plaintiff's  title  to  the  upland, 
the  grants  ran  to  high-water  mark  until  1852,  when  a  convey- 
ance running  to  low-water  mark  was  given,  and  in  1861,  when 
the  plaintiff  took  title,  his  conveyance  purported  to  cover  the 
lands  under  water  as  far  out  as  the  bulkhead  line  established 
by  the  harbor  commissioners.  No  claim  is  made  that  the 
plaintiff,  as  owner  of  the  upland,  has  applied  to  the  sinking 
fund  commiBsioners  for  any  grant  of  the  land  in  controversy. 

Upon  these  facts,  which  were  stipulated,  the  plaintiff  asked 
at  the  trial,  the  demand  in  the  complaint  being  somewhat 
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broader,  tliat  the  defendants  should  be  restrained  from  using 
said  docks  and  bulkheads  and  the  lands  covered  by  the  mar- 
ginal street  until  compensation  should  be  made  to  him  there- 
for, and  that  he  be  adjudged  to  have  title  in  fee  simple  absolute 
to  the  intermediate  piece  of  laud  lying  between  the  marginal 
street  and  his  upland  not  appropriated  by  the  plans  of  the 
defendant,  or  the  statutes  of  the  state,  to  any  public  use. 

The  Special  Term  dismissed  the  complaint,  holding  that 
the  title  of  the  plaintiff  under  the  ancient  grants  ran  only  to 
high-water  mark  ;  that  his  riparian  rights  as  owner  of  the 
uplands  were  subordinate  to  the  right  of  the  public  authorities 
to  build  thereon  and  make  improvements  below  low-water 
mark  essential  to  navigation  and  commerce  without  compensa- 
tion, and  that  tlie  acts  of  the  defendant  were  not  unlawful. 

The  judgment  entered  upon  the  decision  of  the  trial  court 
was  affirmed  by  the  Appellate  Division,  one  of  the  learned 
justices  dissenting  (10  App.  Div.  294),  and  the  plaintiff  now 
comes  here. 

William  C,  De  Witt  for  appellant.  The  title  of  the  plain- 
tiff vested  in  him  all  the  rights  and  easements  upon  the  river 
incident  to  riparian  o\vnership  under  the  most  favorable  cir- 
cumstances. {Hedges  Y.  W.  S.  R.  B.  Co,,  150  N.  Y.  156; 
Van  DoUeii  v.  Mayor,  etc.,  21  Blatchf.  455  ;  Mayor,  etc.^  v. 
Hart,  95  N.  Y.  457.)  The  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York  in  the  construction  of  streets, 
wharves,  docks  and  piers  upon  the  tideway  granted  to  them 
by  the  Dongan  and  Montgomerie  charters  are  bound  in  law  to 
compensate  riparian  owners  for  all  damages  thereby  inflicted 
upon  tlieir  estates.  {Riunsey  v.  If,  Y,  cfe  N.  E,  li,  R,  Co., 
133  N.  Y.  79 ;  Saunders  v.  iV^.  Y,  C  (&  //.  R.  i?.  R.  Co., 
144  N.  Y.  75 ;  BuGcleueh  v.  M.  Bd.  of  WorTcs,  L.  R  [5  E. 
&  I.  App.]  418  ;  St  Louis  v.  Rutz,  138  U.  S.  246;  Kane  v. 
N.  Y.  E.  R.  R.  Co.,  125  N.  Y.  184 ;  Ashhy  v.  East^ni  R. 
R.  Co.,  5  Mete.  368  ;  S.  E.  Co.  v.  Steamship  Co.,  12  R.  L  348  ; 
Chapman  v.  0.  cfe  M.  R.  R.  Co.,  33  Wis.  629 ;  Delaplaine 
V.  C  &  N.  W.  R.  Co.,  42  Wis.  214 ;  Holton  v.  Mihoaukee, 
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31  Wis.  38 ;  Brisbine  v.  S.  P.  cfe  S.  C.  R,  E.  Co.,  23  Minn, 
IH.)  The  construction  of  the  marginal  street,  constituting 
the  second  class  of  land  erected  out  of  the  water,  cannot,  by 
any  sound  construction,  be  included  in  the  water  grants  con- 
tained in  the  Dongan  and  Montgomerie  charters,  which  must 
be  in  law,  as  they  are  in  terms,  confined  to  commercial  uses ; 
and  the  act  of  the  legislature  autliorizing  tlie  construction  of 
this  street  is  subject  to  the  constitutional  provisions  requiring 
compensation  to  be  made  where  private  property  is  taken  or 
where  damages  are  inflicted  upon  private  rights.  (Bedlow  v, 
3^.  y.  F.  2>.  D.  Co.,  112  N.  Y.  274;  S7nith  v.  City  of 
Rochester,  92  X.  Y.  477 ;  Ledyard  v.  Ten  Eyck,  36  Barb. 
102.)  The  intermediate  piece  of  land  unappropriated  to  any 
public  use,  lying  between  the  interior  line  of  the  marginal 
street  and  the  upland  banks  of  the  riparian  owner  with  which 
it  is  actually  intermingled,  is  to  be  treated  as  alluvion  or  relic- 
tion or  accession,  and  has  become  in  law  and  equity  the  prop- 
erty of  the  plaintiff.  {St.  Clair  County  v.  Lovingston,  23 
Wall.  66  ;  New  Orleans  v.  United  States,  10  Pet.  662 ;  Sau- 
ktY.  Shepherd,  4  Wall.  502  ;  Schools  v.  liisley,  10  Wall.  110  ; 
King  v.  Yarhorotigh,  3  D.  &  C.  178 ;  Steers  v.  City  of  Brook- 
lyn, 101  N.  Y.  56;  Ledyard  v.  Ten  Eyck,  36  Barb.  102; 
Gould  on  Waters,  314,  §  155 ;  Adains  v.  Frothingham,  3 
Mass.  362  ;  Halsey  v.  McCormick,  18  N.  Y.  147  ;  3  Washb. 
onKeal  Prop.  65 ;  Gould  v.  //.  B.  R.  R.  Co.,  6  N.  Y.  522.) 
The  defendant  having  mapped,  taxed  and  assessed  the  unap 
propriated  lands  as  the  property  of  the  plaintiff  and  not  the 
property  of  the  city,  and  especially  having,  by  judicial  pro- 
cedure, caused  said  lands  to  be  assessed  for  moneys  to  be 
devoted  to  the  purchase  of  lands  for  parks  and  streets,  to  be 
owned  by  it  in  fee  simple,  and  having  collected  such  taxes 
and  assessments  from  the  plaintiff,  and,  furthermore,  having 
sold  to  the  plaintiff  the  said  land  by  a  good  and  sufficient 
deed  of  conveyance  in  the  form  of  a  lease  for  1,000  years, 
given  in  writing  for  an  adequate  consideration,  the  title  to  said 
lands  must  be  adjudged  in  the  plaintiff,  as  against  the  defend- 
ant, and  the  defendant  is  estopped  from  claiming  the  same. 
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{Dunham  v.  Toxonshend,  43  IIuii,  580;  118  N".  Y.  287; 
Einbury  v.  Conner^  3  N.  Y.  511 ;  Sherman  v.  McKeoUy  38 
K  Y.  274 ;  Bartholomew  v.  Finnemore^  17  Barb.  428.) 

Francis  M,  Scott  for  respondent.  The  land  in  the  tide- 
way is  owned  in  fee  al)sohite  by  the  defendant.  (Dongan 
charter  of  le)86,  §  3 ;  Towle  v.  Remsen,  70  N.  Y.  303 ;  Fur- 
man  v.  Mayor^  etc,  5  Sandf.  16 ;  10  N.  Y.  568 ;  Mayor^  etc.^ 
V.  Hart,  95  X.  Y.  443 ;  Mayor,  etc,  v.  Mott,  60  Hun,  423.) 
The  land  in  question  belonging  to  the  city  is  subject  to  no 
easement.  (4  Coke  Inst.  36;  1  Black.  Comm.  90,  160,  161, 
224;  Comm.  v.  Alger,  7  Cnsh.  53;  PeopU  v.  N.  Y.  c6  S.  L 
F.  Co.,  68  N.  Y.  71 ;  Langdon  v.  Mayor,  etc.,  93  N.  Y.  129, 
155;  Gould  on  Waters,  §21;  L.  1732,  cli.  584;  Const,  of 
1777,  §§  35,  36.)  The  contention  of  tlie  plaintiff  that  the 
grant  to  the  inhabitants  of  Harlem  being  prior  in  time  to 
the  Montgomerie  charter,  therefore,  plaintiff,  liolding  under 
that  grant,  is  entitled  to  some  rights  sui^erior  to  those  of  the 
city  in  the  tideway  and  land  under  water  now  in  question  is 
untenable.  {Langdon  v.  Mayor,  etc.,  93  N.  Y.  129 ;  May  or j 
etc.,  V.  Hart,  95  N.  Y.  450;  Gould  on  Waters  [2d  ed.], 
§§4,  19;  People  ex  rel.  v.  Janes,  112  X.  Y.  606;  N.  Y. 
a  ik  H  R.  R.  R.  Co.  V.  Aldridge,  135  N.  Y.  83; 
Gould  on  Waters  [2d  ed.],  §  23.)  Plaintiff  has  no  claim  based 
on  accretion.  {Mvlry  v.  Norton,  100  N.  Y.  424;  HaUey  v. 
McCormick,  18  N.  Y.  147 ;  Blakeslee  M.  Co.  v.  B.  S.  L 
Works,  129  N.  Y.  155 ;  N.  Y.  C.  i&  H  R.  R.  R.  Co.  v. 
Aldridge,  135  X.  Y.  83.)  The  city's  title  to  all  the  tiUed-in 
land  between  the  bulkhead,  as  it  was  established  under  the  act 
of  1852,  and  the  present  line  of  filling,  has  been  the  settled  law 
since  1861,  but  if  any  property  rights  of  the  plaintiff  have 
been  destroyed,  his  only  remedy  is  at  common  law  for  tres- 
pass. (  Van  Zandt  v.  Mayor,  etc.,  8  Bosw.  375  ;  Williams  v. 
Mayor,  etc.,  105  X.  Y.  420;  Langdon  v.  Mayor,  etc.,  28 
Hun,  170;  93  X.  Y.  129;  Kingsland  v.  Mayor,  etc.,  110  X. 
Y.  569 ;  Green  v.  N.  Y.  C.  d&  //.  R.  R.  R.  Co.,  65  How. 
Pr.  160.)     The  taxes  and  tax  sales  by  the  city's  officers  do  not 
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estop  the  city  from  claiming  title.  (Mayor,  etc.,  v.  Law,  125 
N.  Y.  380;  Hossire  \\  dtt/ of  Boston,  4:  Allen,  57 ;  City  of  St. 
Louis  V.  Gonnan,  22  Mo.  593 ;  McFarlane  v.  Kerr,  10  Bosw, 
249 ;  Elsworth  v.  Grand  Rapids,  27  Mich.  250 ;  People  ex 
reL  V.  Cassity,  46  N.  Y.  46 ;  Smith  v.  Mayor,  etc.,  68  N.  Y, 
552 ;  People  ex  rel,  v.  Comrs.  of  Taxes,  82  N.  Y.  459 ;  People 
ex  rel  v.  Board  ofAssrs.,  93  N.  Y.  308 ;  Baker  v.  U,  M.  Z.  I. 
Co..  43  N.  Y.  283 ;  Boardman  v.  Z.  S.  cJ&  J/.  S.  P.  Co.,  84 
]S\  Y.  157;  iV^.  Y.  <&  Oswego  M.  P,  P,  Co.  v.  Van  ITomy 
57  N.  Y.  473 ;  Shapley  v.  Ahhott,  42  N.  Y.  443 ;  Bigelow  on 
Estoppel  [5th  ed.],  626,  627.) 

Vann,  J.  The  lands  granted  by  Governor  Nichols  to  the 
inliabitants  of  the  village  of  New  Harlem  were  bounded  on 
the  east  by  the  Ilarlem  river,  which  was  made  by  specific  men- 
tion the  limit  of  the  conveyance  in  that  direction.  After  the 
lands  intended  to  be  conveyed  had  been  thus  definitely 
bounded  in  the  deed,  a  clause  followed  which,  in  the  profuse 
language  of  ancient  documents,  described  the  appurtenances 
so  fully  as  to  give  rise  to  the  claim  now  made  that  the 
boundaries  of  the  grant  itself  were  enlarged  thereby.  As  the 
western  shore  of  the  river  below  high-water  mark  consisted 
largely  of  "  meadows,  pastures  and  marshes,"  it  is  argued  that 
by  including  those  words,  with  many  others,  in  the  descrip- 
tion of  the  appurtenances,  it  was  intended  to  include  the 
meadows,  pastures  and  mai*shes  adjoining  the  bank  of  the 
river  as  a  part  of  the  grant.  Whatever  force  the  argument 
might  otherwise  have,  it  completely  fails  in  this  instance, 
because  the  long  description  of  appurtenances  is  ended  and 
limited  by  the  words  "  within  the  said  bounds  and  limits  set 
forth,"  thus  making  it  clear  that  there  was  no  intention  to 
push  the  bounds  of  the  grant  out  into  the  river  or  to  extend 
them  beyond  its  western  bank. 

When  lands  are  described  in  a  deed  as  bounded  by  a  navi- 
gable river  where  the  tide  ebbs  and  flows,  the  title  ends  at 
high-water  mark,  as  the  law  stood  at  the  date  of  the  Nichols 
charter  and  as  it  stands  to-day.     {Mayor  v.  Hart,  95  N.  Y, 
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443;  Wheels  v.  Spiiiola,  54  N.  Y.  377,  385;  JioherU  v. 
Bauffigarten,  110  N.  Y.  380 ;  Barney  v.  Keokuk^  94  U.  8. 
324,  336 ;  Hale's  De  Jure  Maris,  96  ;  Moore's  Foreshore  and 
Seashore,  782 ;  2  Blacks.  Com.  347 ;  Cornyn's  Dig.  title  Grant, 
G.,  7,  12  ;  Devlin  on  Deeds,  §  1028 ;  Gerard's  Title  to  Real 
Estate,  851 ;  Gould  on  Watei-s,  §  175  ;  3  Kent's  Com.  427, 
432 ;  4  Am.  &  Eng.  Encyc.  of  Law  [2nd  ed.]  820.)  The 
grantees  in  that  instrument,  therefore,  took  title  to  the  uplands 
lying  upon  the  river,  but  not  to  the  tideway  or  to  any  land 
below  high-water  mark.  In  other  words,  they  became  simply 
riparian  proprietor  upon  tide  water,  with  such  title,  rights 
and  privileges  only  as  belong  at  common  law  to  the  owners  of 
upland  washed  by  waters  where  the  tide  ebbs  and  flows. 
While  tlie  title  of  such  owners  did  not  extend  beyond  the  dry 
land,  they  were  entitled,  as  against  all  but  the  crow^n  as  trus- 
tee for  the  people  at  large,  to  certain  valuable  privileges  or 
easements,  including  the  right  of  access  to  the  navigable  part 
of  the  river  in  front  for  the  purpose  of  loading  and  unload- 
ing boats,  drawing  nets  and  the  like.  {liumsey  v.  N.  Y,  cfe 
N.  E,  R.  li.  Co,,  133  N.  Y.  79 ;  Saunders  v.  N,  F.  C.  & 
H.  R,  R,  R,  Co,,  144  N.  Y.  75,  87 ;  Angell  on  Tidewater,  22, 
64.)  These  riparian  rights  were  property  belonging  to  the 
riparian  owner,  who  could  not  be  deprived  of  them  without 
his  consent,  or  by  due  process  of  law,  although  he  could  only 
use  them  subject  to  the  rights  of  the  public.  The  title  to  the 
tideway  and  to  the  land  beyond  continued  in  the  English 
crown,  as  a  public  trust,  after  the  Nichols  charter  the  same  as 
before  for  nearly  twenty  years,  and  until  the  year  1686  when 
Governor  Dongan  granted  to  the  city  of  New  York  all  the 
land  between  high  and  low-water  mark,  and  his  grant  was  sub- 
sequently continued  by  Governor  Montgomerie,  by  the  colonial 
legislature  and  by  the  first  Constitution.  The  title  to  the 
remaining  lands  now  in  controversy,  still  farther  out  in  the 
river,  continued  in  the  crown  as  a  prerogative  right  until  by 
the  Kevolution  and  the  treaty  of  peace  between  the  colonies 
and  England  it  passed  to  the  state  of  New  York,  which  sub- 
sequently, by   various   legislative   acts   and   proceedings  had 
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thereunder,  granted  it  to  the  city  of  New  York.  {Martin 
V.  Waddell^  16  Peters,  367.)  As  all  of  these  grants  were 
made  after  the  date  of  the  Nichols  charter,  according 
to  the  general  rule,  they  could  have  no  eflfect  upon  the 
riparian  rights  of  the  grantees  named  therein,  or  of  their 
successors  in  title,  as  that  would  violate  vested  rights  by 
taking  away  property  from  one  and  giving  it  to  another 
without  due  process  of  law.  Whatever  the  common  law 
may  have  been  prior  to  Magna  Charta^  after  the  date  of 
that  venerable  instrument,  even  the  king  of  England  could 
not  grant  to  one  subject  that  which  he  had  already  lawfully 
granted  to  another.  While  the  English  Parliament,  being 
restrained  by  no  constitution  that  it  cannot  override  if  it  so 
wills,  can  take  tlie  property  of  an  individual  for  public  use 
without  making  compensation,  it  is  not  claimed  that  any  of 
the  grants  nnder  consideration  were  made  pursuant  to  an  act 
of  Parliament.  As  the  colonial  governors  and  legislatures 
derived  their  powers  from  the  crown,  they  could  not  interfere 
with  private  property  any  more  than  the  crown  itself.  {Mar- 
tin V.  Waddell^  supra ;  Johnson  v.  M^Intosh^  8  Wheat.  595.) 
But  while  the  general  rule  prevents  any  disturbance  of  ripa- 
rian rights  by  public  authority,  past  or  present,  without  mak- 
ing compensation,  when  the  interest  of  the  whole  people 
requires  an  improvement  of  the  water  front  for  the  benefit  of 
navigation  and  commerce,  it  seems  to  have  been  the  rule  for 
the  state,  or  the  city  of  New  York  by  permission  of  the  state, 
to  make  such  improvements  upon  the  tidewater  front  for  that 
pnr]X)se,  without  compensating  the  riparian  proprietor,  other 
than  by  giving  lum  the  pre-emptive  riglit  of  purchasing  in 
case  of  a  sale.  The  foundation  of  the  rule  does  not  seem  to 
have  been  clearly  pointed  out,  although  a  review  of  the  authori- 
ties demonstrates  its  existence. 

In  Lansing  v.  Sniith  (4  Wend.  9)  it  was  held  by  the  Court 
of  Errors  that  the  owner  of  lands  adjacent  to  the  shore  of 
the  Hudson  river  at  Albany,  who  had  erected  a  wharf  upon 
the  game  after  a  gmnt  of  land  under  water  from  the  commis- 
sioners of  the  land  office,  could  not  maintain  an  action  on  the 
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case  against  those  to  whom  subsequently  tlie  legislature  gave 
tlie  privilege  of  erecting  a  pier  in  the  river  for  the  purpose  of 
constrncting  a  basin  to  protect  boats,  altliough  such  pier 
entirely  encompassed  the  wharf  on  the  side  of  the  water  so  as 
to  leave  no  communication  between  it  and  the  river,  except 
tIn*ough  a  sloop  lock  at  one  extremity  of  the  basin,  and 
although  the  privileges  of  the  owner  of  the  wharf  were 
materially  impaired  by  the  construction  of  the  pier.  The 
court  declared  his  loss  to  be  damjium  absque  injuria^  and 
that  the  grant  of  the  right  to  erect  a  wharf  implies  a  reserva- 
tion to  the  legislature  of  the  right  to  regulate  the  use  of  it  and 
of  tlie  adjacent  waters.  It  w^as  further  held  that  the  grant  of 
the  right  to  erect  the  pier,  although  subsequent  to  the  former 
grant,  did  not  violate  that  provision  of  the  Constitution  of  the 
United  States  which  provides  that  no  state  shall  pass  a  law 
impairing  the  obligation  of  a  contract,  nor  that  provision  of 
the  Constitution  of  this  state  declaring  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation, 
and  that  the  first  grant  did  not  preclude  the  legislature  from 
making  a  great  public  improvement  for  the  benefit  of  com- 
merce without  compensating  the  adjoining  owner. 

In  Furman  v.  Mayor  ^  etCyof  New  York  the  facts  are  imper- 
fectly stated  and  the  decision  very  meagre  as  reported  in  10 
N.  Y.  567,  but  both  are  very  full  as  reported  in  5  Sandf.  10. 
In  that  case  tiie  legislature  authorized  the  city  of  Kew  York 
to  lay  out  streets  and  wharves  70  feet  wide  in  front  of  the  East 
and  Hudson  rivers,  and  provided  that  they  should  be  built 
according  to  a  plan  adopted  by  tlie  city,  by  and  at  the  expense 
of  the  owners  of  the  land  adjoining,  in  proportion  to  the 
breadth  of  their  several  'lots,  and  that  upon  filling  up  and 
levelling  the  lands  under  \vater  in  front  of  their  uplands  to 
the  extent  provided,  they  should  become  the  owners  of  the 
made  ground  in  fee  simple,  and  entitled  to  the  cranage  and 
wharfage.  After  compliance  by  the  owner  and  a  conveyance 
to  him  from  the  city  of  the  new  land  thus  made  by  wharfing 
out,  the  city,  under  autiiority  from  the  legislature,  tendered  to 
him  a  grant  of  the  land  under  water  for  a  certain  distance  still 
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farther  out  into  the  stream  in  front  of  his  premises,  with 
notice  that  if  he  refused  to  accept  it  at  a  certain  valuation  the 
said  land  would  he  granted  to  any  person  willing  to  take  it. 
The  statute  under  which  this  action  was  taken  provided  that 
after  such  a  grant  the  grantee  should  build  streets  and  wharves 
covering  the  land  under  water  embraced  in  the  grant.  A  bill 
wrs  filed  by  the  owner  of  the  upland  and  of  the  made  lands 
under  the  first  grant  to  restrain  the  city  from  making  the  pro- 
posed second  grant,  but  it  was  dismissed  on  the  merits  at  the 
Sj^ecial  Term,  and  the  judgment  was  affirmed  at  the  General 
Term  and  by  the  Court  of  Appeals. 

I'pon  the  argument  of  the  appeal  the  point  was  distinctly 
made  that  the  plaintiff,  as  a  riparian  owner,  had  the  right  of 
ingress  and  egress  to  his  water  front ;  that  the  proposed  action 
of  the  cit}  would  be  an  invasion  of  the  rights  of  private  prop- 
erty, and  that  he  could  not  be  deprived  of  that  property  with- 
out adequate  compensation. 

In  People  v.  iV^.  Y,  <&  S,  L  Ferry  Co.  (68  N.  Y.  71)  it 
was  lield  that  public  grants  to  individuals,  under  which  rights 
are  claimed  in  impairment  of  public  interests,  are  to  be  con- 
strued strictly  against  the  grantee,  who,  although  he  can 
exclude  all  individuals  from  the  permanent  occupation  of 
lands  under  tidewater  held  by  him  under  such  grant,  cannot 
exclude  the  state,  which  still  has  the  right  to  regulate  the  use 
of  the  premises  in  the  interest  of  the  public  and  for  the  pro- 
tection of  commerce  and  navigation.  The  court  said  :  "  Gore 
was  the  owner  of  the  upland  adjoining  the  lands  under  water 
embraced  in  the  grant.  The  ownership  of  the  adjacent 
upland,  however,  gave  him  no  title  to  or  interest  in  the  lands 
under  water  in  front  of  his  premises.  The  title  to  lands 
under  tidewaters,  within  the  realm  of  England,  were,  by  the 
common  law,  deemed  to  be  vested  in  the  king  as  a  public 
trust,  to  subserve  and  protect  the  public  right  to  use  them  as 
common  highways  for  commerce,  trade  and  intercourse.  The 
kins:,  by  virtue  of  his  proprietary  interest,  could  grant  the 
soil,  so  that  it  should  become  private  property,  but  his  grant 
was  subject  to  the  paramount  right  of  public  use  of  navigable 
10 
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waters,  which  he  could  neither  destroy  or  abridge.  In  every 
such  grant  there  was  an  implied  reservation  of  the  public 
right.     *     *     *" 

In  Toivle  v.  Remsen  (70  N.  Y.  303)  it  appeared  that  the 
city  of  New  York,  prior  to  1807,  had  title  to  the  tideway,  and 
in  that  year  the  state  granted  it  land  under  water  in  front  of 
the  tideway,  with  a  proviso  giving  the  pre-emptive  right  to  the 
owners  of  adjacent  lands  in  all  grants  made  by  the  city  of 
lands  under  water.  In  1837  the  city  granted  to  one  who 
claimed  to  be  the  owner  of  the  upland  the  water  lots  in  front, 
consisting  partly  of  the  tideway  and  partly  of  land  below  low- 
water  mark,  reserving  certain  rents  payable  annually  and  with 
a  condition  that  if  it  should  appear  at  any  time  that  the 
grantee  was  not  seized  of  an  estate  in  fee  simple  of  the  adjoin- 
ing land  above  high-water  mark  the  grant  should  be  void. 
The  grantee  did  not  in  fact  own  the  upland,  and  when  this 
was  established  by  htigation,  the  commissioncre  of  the  sinking 
fund  canceled  said  grant,  and  in  1859  gave  the  plaintiff  a 
conveyance  of  the  same  lots  upon  payment  of  the  back  rent. 
In  an  action  of  ejectment  brought  by  the  second  grantee 
against  the  first,  who  had  in  the  meantime  constructed  bulk- 
heads and  streets,  the  complaint  was  dismissed  and  the  judg- 
ment of  dismissal  was  affirmed  by  this  court,  which  held  that 
the  city  by  accepting  title  to  lands  beyond  the  tideway  witli 
said  proviso,  did  not  consent  to  qualify  its  title  to  the  tideway 
so  that  it  could  thereafter  only  grant  land  therein  to  the  per- 
sons to  whom  it  could  grant  the  adjoining  lands  under  water. 
It  was  further  held  that  under  the  Dongan  and  Montgomerie 
charters  the  city  had  an  absolute  fee  to  tlie  tideway  and  could 
grant  it  to  any  one  that  it  chose,  regardless  of  the  wishes  of 
the  owner  of  the  upland. 

In  Mayor  v.  Jlarfid^  N.  Y.  443)  the  question  to  be  decided 
was  whether  the  owners  of  the  uplands  situated  on  the  Harlem 
river  in  the  former  village  of  Harlem  had  an  equitable  claim 
to  priority  of  purchase  of  lands  under  water  in  front  of  tlieir 
premises  in  case  the  city  sold  the  same,  but  incidentally  the 
title  to  the  tideway  and  the  effect  of  the  Nichols,  Dongan  and 
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Montgomerie  charters  was  involved.  The  court  held  that  the 
Nichols  charter  conveyed  only  to  high-water  mark,  and  that 
by  the  Dongan  charter  the  city  of  Xew  York  acquired  title 
to  the  tideway  on  the  whole  circuit  of  Manhattan  island  and 
held  it  as  an  absolute  fee.  By  an  interesting  historical  argu- 
ment the  court  showed  that  Harlem  was  established  as  a  vil- 
lage within  the  general  limits  of  the  city  itself  for  the  pro- 
motion of  agriculture,  and  the  recreation  and  amusement  of 
the  city  of  New  Amsterdam,  and  drew  the  inference  from  the 
surrounding  circumstances  that  the  Nichols  grant  should 
receive  a  limited  construction.  In  the  language  of  Judge 
Finch,  who  prepared  the  opinion :  "  The  city  was  to  be  the 
seaport,  and  for  this  purpose  its  water  front  was  to  girdle  the 
island,  while  the  village  was  meant  for  a  rustic  hamlet,  whose 
inhabitants  should  own  cattle  rather  than  sliips.  Without 
pursuing  the  subject  in  its  details  it  is  enough  to  say  that  we 
have  discovered  no  adequate  reason  for  straying  from  the 
general  rule  in  construing  the  Harlem  patents,  and  are  satisfied 
that  the  river  line  was  at  high-water  mark,  and  so  the  city 
owned  the  tideway.  Its  title  to  so  much  of  tlie  lands  in  dis- 
pute as  constituted  the  portion  of  tlie  tideway  adjacent  to  and 
in  front  of  the  upland  owned  by  the  defendants  was  thus 
established.  That  title  in  its  origin  was  absolute.  The  city 
could  sell  the  strip  to  whom  it  pleased,  and  it  was  unburdened 
with  any  pre-emptive  privilege  amounting  to  a  legal  right  in 
any  one."  After  referring  to  the  pre-emptive  right  given  by 
statute  to  owners  under  grants  theretofore  made  by  the 
city  of  lands  beyond  the  tideway  and  to  the  equitable 
rights  tliei-eunder,  the  learned  judge  continued  :  "  But  those 
owning  the  upland  in  front  of  whom  lay  the  absolute  owner- 
ship of  the  city  in  the  tideway,  and  who  were  already,  or 
might  be,  cut  off  from  the  water  by  that  ownership,  had  no 
such  equity.  A  pre-emptive  right  in  the  extension  without 
one  in  the  tideway  would  do  them  no  good  by  reason  of  that 
interposed  strip,  and  would  simply  make  the  latter  valueless 
to  the  city  or  its  other  grantee  by  in  turn  cutting  off  from 
both  the  water  front."     The  court,  with  some  hesitation,  sus- 
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taiued  the  equity  of  pre-emption  claimed  solely  upon  the 
ground  that  the  city  had  granted  both  the  filled-in  land  out- 
ride of  the  tideway,  and  a  part  of  the  tideway  itself,  to  the 
claimant.  This,  however,  wag  the  utmost  concession  of  rights 
to  the  riparian  owner  as  is  evident  from  the  last  sentence  of 
the  opinion :  "  If  thus  some  little  shred  or  faint  shadow  of 
riparian  right  on  navigable  waters  is  preserved  in  this  state, 
through  the  sense  of  justice  of  the  state  and  its  municipal 
grantee,  while  on  the  longer  coasts  of  other  states  the  right  is 
firmly  pushed  to  low-water  mark,  and  shielded  by  the  law,  we 
do  not  think  the  little  thus  gained  is  unwise,  or  inequitable,  or 
an  occasion  of  regret."  Reference  is  made  to  the  important 
case  of  Whitney  v.  Mayor,  etc.,  which,  although  decided  in 
this  court  in  1855,  is  not  reported  in  the  regular  series,  but  may 
be  found  in  6  Abb.  New  Cases,  329.  (See,  also.  People  v. 
Tihhettfty  19  N.  Y.  523 ;  People  ex  rel,  Loomis  v.  Canal 
Appraisers,  33  N.  Y.  461 ;  Kerr  v.  W,  S.  P.  P.  Co,,  127  N. 
Y.  269,  277 ;  Canal  Appraisers  v.  People  ex  rel,  Tibhits,  17 
Wend.  571,  and  Van  Zandt  v.  Mayor,  etc.,  8  Bosw.  375.) 

These  cases  establish  the  absolute  power  of  the  city  to  improve 
the  water  front  for  the  benefit  of  navigation,  free  from  any  inter- 
ference by  the  riparian  owner,  whose  sole  right  as  against  the 
state  or  its  municipal  grantee,  as  the  trustee  for  the  public,  is  the 
pre-emptive  right  to  purchase,  in  case  of  a  sale,  when  conferred 
by  statute.  While  such  are  the  strict  powers  of  the  corpora- 
tion, in  i)ractice,  it  has  used  them  with  that  forbearance  and 
moderation  that  is  naturally  expected  of  government,  whether 
state  or  local,  acting  for  the  benefit  of  all  the  inhabitants. 
There  is  no  evidence  in  this  case  that  the  corporation  intended 
to  use  any  part  of  the  lands  in  question  for  its  private  advan- 
tage, or  for  any  purj)ose  except  to  aid  the  commerce  of  a 
great  city,  and  it  was  admitted  by  the  learned  counsel  for  the 
corporation  in  his  argument  of  this  appeal  that  the  defend- 
ants could  not  lawfully  use  these  lands  except  for  commercial 
purposes. 

Tlie  elementary  writers  follow  the  authorities  cited.  Thus, 
Mr.  Gerard,  in  his  valuable  work  on  Titles  to  Real  Estate, 
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Bays,  referring  to  the  state  of  New  York  :  "  It  has  been  estab- 
lished in  this  state  by  judicial  decision  tliat  the  legislature  of 
the  state  has  an  inherent  right  to  control  and  regulate  the 
navigable  waters  within  the  state.  *  *  *  The  individual 
right  of  the  riparian  owner  was  considered  *  *  *  as 
subject  to  the  right  of  the  state  to  abridge  or  destroy  it  at 
pleasure  by  a  construction  or  filling  in  beyond  his  outer  line, 
and  that,  too,  without  compensation  made."  (P.  853,  4th  ed. 
See,  also,  Gould  on  Waters,  §§  138,  143 ;  Angell  on  Tide- 
waters, 80;  Moore's  Foreshore  &  Seashore,  533;  Hale  De 
Portibas  Maris,  85  ;  De  Jure  Maris,  22.) 

The  cases  in  this  state  that  are  relied  upon  by  the  plaintiff 
do  not  vary  the  rule  established  by  the  line  of  authorities 
already  referred  to.  The  Rumsey  Case  (133  N.  Y.  79),  while 
it  substantially  overthrows  the  early  case  of  Gould  (6  N.  Y. 
522),  does  not  pass  upon  the  rights  of  a  riparian  proprietor  as 
against  the  state  itself,  or  one  of  its  political  divisions,  in 
improving  the  water  front  of  a  great  port  for  important  public 
purposes.  It  simply  decided  that  an  owner  of  land  on  a  pub- 
lic river  can  recover  damages  from  a  railroad  company  for 
building  an  embankment  across  his  water  front  and  depriving 
him  of  access  to  the  navigable  part  of  the  stream.  The 
court,  however,  was  careful  to  limit  its  decision  to  the  case  then 
in  hand,  which  was  against  a  private  corporation  with  private 
interests  to  serve,  and  to  declare  that  the  "  principle  cannot, 
of  course,  be  extended  so  as  to  interfere  with  the  right  of  the 
state  to  improve  the  navigation  of  the  river,  or  with  the  power 
of  Congress  to  regulate  commerce  under  the  provisions  of  the 
Federal  Constitution."  The  Saunders  Case  (144  N.  Y.  75) 
was  also  against  a  domestic  corporation,  organized  to  make 
money  for  its  stockholders  by  conducting  the  business  of  a 
common  carrier  of  passengers  and  freight.  It  did  not  involve 
the  right  of  the  state  to  promote  navigation  by  furnishing 
greater  facilities  for  commerce.  Langdon  v.  Mayor ^  etc.  (93 
X.  Y.  129),  and  WUliayiis  v.  Mayor,  etc,  (105  N.  Y.  419),  are 
not  analogons,  as  they  rest  upon  grants  from  the  state  of  lands 
under  water,  with  covenants  for  the  enjoyment  of  wharfage, 
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Acted  upon  at  great  expense  by  the  grantee.  The  fact  that  no 
claim  for  compensation  in  those  cases  was  made  npon  any 
other  gronnd  is  significant.  In  Yates  v.  Milwaiilcee  (10  "Wal- 
lace, 497)  much  was  said  that  favors  the  theory  of  the  plaintiflE, 
but  all  that  was  decided  is  that  a  wharf  built  by  a  riparian 
owner  on  the  bank  of  a  navigable  river  in  the  state  of  Wis- 
consin under  a  statutory  permit  cannot  be  declared  a  nuisance 
without  a  judicial  trial.  The  later  case  of  Barney  v.  KeokuTc 
(94  U.  S.  324)  held  that  the  public  authorities  may  build 
wharves  and  make  other  improvements  necessary  to  navigar 
tion  below  high-water  mark  upon  navigable  waters  in  thestnte 
of  Iowa  without  the  consent  of  the  adjacent  proprietor  and 
without  making  him  compensation.  In  other  states  some  of 
the  authorities  are  in  accord,  while  others  are  opposed  to  the 
rule  adopted  ui  this  state.  {Stevens  v.  Patterson  cfe  N.  R.  R, 
Co,,  34  N.  J.  L.  532 ;  Payne  v.  English,  79  Cal.  540 ;  Iless  v. 
Muir,  65  Md.  601;  Eisenhach  v.  Hatfield,  2  Wash.  16; 
Ladies'  Seaman^ s  Friend  Society  v.  JIalstead,  58  Conn.  144 ; 
Miller  V.  Mendenhall,  43  Minn.  95 ;  8  L.  K.  A.  89 ;  Parker  v. 
West  Coast  Packing  Co.,  17  Or.  510  ;  5  L.  K.  A.  61.)  The 
want  of  harmony  is  probably  owing  to  the  difference  in  the 
rule  as  to  the  ownership  of  the  tideway,  wliich  is  held  in  some 
jurisdictions  to  belong  to  the  state  and  in  others  to  the  riparian 
proprietors.  Tliis  also  accounts  for  the  want  of  harmony  in 
the  Federal  courts,  as  they  follow  the  courts  of  the  state 
where  the  case  arose,  unless  some  question  arises  under  an  act 
of  Congress.  {St,  Louis  v.  Myers,  113  U.  S.  566 ;  Barney  v. 
Keokuk,  94  U.  S.  324,  340 ;  Willson  v.  BUck  Bird  C  M.  Co., 
2  Pet.  245.)  The  only  Hmitation  that  is  placed  by  tlie  courts 
of  the  United  States  upon  the  power  of  the  several  states  over 
lands  covered  by  tidewater  within  their  respective  limits  is  not 
for  the  protection  of  riparian  owners,  but  to  protect  the  public 
in  the  use  of  such  waters  and  Congress  in  its  paramount  right 
to  control  navigation.  {Illinois  Central  R.  R,  Co.  v.  Illinois, 
146  U.  S.  387.)  While  the  case  last  cited  is  relied  upon  by 
the  appellant  it  is  really  of  little  aid  to  him,  as  it  simply 
announced  the  law  of  Illinois,  but  not  that  of  New  YorL 
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The  case  of  the  Duke  of  Buccleuch  v.  Metropolitan  Board 
of  Works  {Jj.  R.  [5  E.  &  I.  App.]  418),  also  much  relied  upon  by 
the  appellant,  is  not  in  point,  because  it  turned  upon  the  con- 
struction of  the  statute  rather  than  upon  the  common  law. 
In  that  case  a  lessee  from  the  crown  of  land  on  the  river 
Thames,  including  some  land  under  water,  claimed  damages 
under  an  act  of  Parliament,  which  authorized  the  construc- 
tion of  an  embankment  along  the  river  bank  in  front  of 
his  property  for  the  purpose,  not  of  navigation,  but  of  mak- 
ing a  new  street.  (25  &  26  Victoria,  ch.  93.)  The  act 
required  compensation  to  be  made  for  such  damage,  if  any,  as 
should  "  l)e  sustained  by  him  by  loss  of  river  frontage,  or  other- 
wise by  reason  of  such  embankment  and  roadway,  or  other 
the  exercise  of  any  of  the  powers  of  the  act."  As  no  claim 
was  made  except  under  the  act,  which  expressly  recognized 
the  loss  of  river  frontage  as  the  subject  of  damages,  the  case 
is  not  regarded  as  an  important  authority  upon  the  question 
now  before  us,  notwithstanding  the  somewhat  sweeping  lan- 
gnage  used  in  the  decision. 

While  we  think  it  is  a  logical  deduction  from  the  decisions 
in  this  state  that,  as  against  the  general  public,  tlirough  their 
official  representatives,  riparian  owners  have  no  right  to  pre- 
vent important  public  improvements  upon  tidewater  for  the 
benefit  of  commerce,  the  principle  upon  which  the  rule  rests, 
although  sometimes  foreshadowed,  has  not  teen  clearly  set 
forth.  Although,  as  against  individuals  or  the  unorganized 
public,  riparian  ownei-s  have  special  rights  to  the  tideway  that 
are  recognized  and  protected  by  law,  as  against  the  general 
public,  as  organized  and  represented  by  government,  they 
have  no  rights  that  do  not  yield  to  commercial  necessities, 
except  the  right  of  pre-emption,  \vlien  conferred  by  statute, 
and  the  right  to  wharfage,  when  protected  by  a  grant  and 
covenant  on  the  part  of  the  state,  as  in  the  Langdon  and  Wil- 
liams cases.  I  think  that  the  rule  rests  upon  the  principle  of 
implied  reservation,  and  that  in  every  grant  of  lands  bounded 
by  navigable  waters  where  the  tide  ebbs  and  flows,  made  by 
the  crown  or  the  state  as  trustee  for  the  public,    thei*e  is 
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reserved  by  implication  the  right  to  so  improve  the  water 
front  as  to  aid  navigation  for  the  benefit  of  the  general  public, 
without  compensation  to  the  riparian  owner.  The  implication 
springs  from  the  title  to  the  tideway,  the  nature  of  the  subject 
of  the  grant  and  its  relation  to  navigable  tidewater,  which  has 
been  aptly  called  the  highway  of  the  world.  The  common 
law  recognizes  navigation  as  an  interest  of  paramount  import- 
ance to  the  public.  Thus,  when  the  king  used  to  grant  an 
exclusive  right  of  fishing  in  navigable  tidewater,  as  once  lie 
lawfully  might,  if,  in  the  course  of  time,  the  nets  or  weirs 
interfered  with  navigation,  they  became  a  nuisance  and  could 
be  abated  as  sucli.  The  grant  was  silent  upon  the  subject, 
yet  the  courts  held  that  whatever  impeded  the  superior  right 
of  navigation  was  impliedly  excepted  from  the  effect  of  the 
grant.  So,  as  it  seems  to  me,  when  any  public  authority 
conveys  lands  bounded  by  tidewater,  it  is  impliedly  subject 
to  those  paramount  uses  to  which  government,  as  trustee 
for  the  public,  may  be  called  upon  to  apply  the  water  front 
for  the  promotion  of  commerce  and  the  general  welfare. 
The  purpose  for  which  the  siipreme  authority  holds  the  title 
to  lands  under  tidewater  is  inconsistent  with  the  power  to 
grant  any  easement  or  right  to  those  lands  that  will  prevent  it, 
when  the  necessities  of  commerce  demand,  from  "  wharting 
out "  to  deep  water,  so  that  vessels  can  load  and  unload  and 
the  interests  of  navigation  be  promoted.  It  is  a  reasonable 
inference  from  the  nature  of  the  grant  in  question  made  by 
Governor  Kichols,  the  circumstances  surrounding  him  when 
it  was  made,  the  pursuits  of  the  grantees,  the  situation  of  the 
port  of  New  York  with  its  growing  commerce,  that  it  was 
well  understood  by  both  parties  that  the  gratuitous  convey- 
ance was  not  putting  a  curb  on  the  commerce  of  the  chief 
city  of  the  continent  for  all  time.  Twenty  years  later,  when 
his  successor  granted  the  tideway  to  the  city  of  New  York, 
with  tlie  right  to  build  thereon,  there  seems  to  have  been 
neither  complaint  nor  question  from  the  inhabitants  of  Harlem. 
Nearly  two  centuries  had  passed  before  any  claim  to  the  tide- 
way was  made  in  hostility  to  that  grant,  so  far  as  we  are 
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advised.  The  plaintiff  now  seeks  to  establish  an  easement 
over  the  tideway  against  the  city,  and  in  order  to  do  so,  he 
must  also  establish  it  against  the  English  crown  as  well  as  the 
state  of  New  York,  and  show  that  the  sovereign,  as  parens 
patrice^  alienated  a  right  that  was  essential  to  the  most  import- 
ant public  functions.  We  think  that  no  such  limitation  upon 
the  prerogative  of  the  sovereign  was  intended,  and  that  the 
conveyance  of  the  uplands  in  question  to  a  subject  should, 
from  public  considerations  of  the  highest  importance,  beheld 
to  have  been  made  with  the  implied  reservation  of  the  right 
to  freely  improve  the  navigation  of  the  great  seaport,  within 
the  general  limits  of  which  said  uplands  were  situated.  The 
permanent  control  of  navigable  waters,  if  alienable  at  all, 
should  only  be  so  by  an  instrument  showing  a  clear  and 
undoubted  intention  to  that  end,  and  in  the  absence  of  express 
language  the  strict  construction  required  by  law  in  favor  of 
the  sovereign,  as  trustee,  limits  the  effect  of  the  grant  by 
reserving  or  excepting  therefrom  the  right  to  fill  in  the  land 
out  to  deep  water  and  build  wharves  thereon  in  aid  of  naviga- 
tion and  as  an  indispensable  incident  to  commerce.  {People 
V.  iV.  Y.  i&  S.  L  Ferry  Co,y  supra,)  This  conclusion  makes 
the  riparian  rights  subordinate  to  those  of  the  public  for 
commercial  purposes  and  leaves  unfettered  the  commerce  of 
the  city  of  New  York.  The  inconvenience  to  the  riparian 
owner  may,  sometimes,  be  serious,  but  private  convenience 
must  often  suffer  in  order  to  develop  the  highest  utility  of  a 
great  waterway.  It  may  be  safely  assumed  that  no  public 
authority  will  make  an  extreme  or  oppressive  use  of  its  rights 
or  unnecessarily  inflict  injury  upon  a  citizen. 

Aside  from  the  authorities  cited  and  the  inferences  drawn 
therefrom,  we  see  no  answer  to  the  claim  of  the  defendants 
that  the  Dongan  and  Montgomerie  grants  were  confirmed  by 
the  first  Constitution  adopted  in  this  state.  In  1732  the 
<?«>lonial  legislature  enacted  "that  all  and  singular,  letters 
patent,  grants,  charters  and  gifts,  sealed  under  the  great  seal 
of  the  colony  of  New  York,  heretofore  made  and  granted 
nnto  the  mayor,  etc.,  of  the  city  of  New  York,  be,  and  are 
11 
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hereby  declared  to  be,  and  shall  be  good,  valid,  perfect, 
authentic  and  eflfectual  in  the  law  against  the  king's  majesty, 
liis  heirs  and  successors,  and  all  and  every  person  and  pei-sons 
whomsoever,  according  to  the  tenor  and  effect  of  the  said 
letters  patent,  grants,  charters  and  gifts."  (L.  1732,  ch.  584.) 
It  cannot,  in  reason,  be  doubted  that  this  specific  act,  con- 
fined to  grants  made  to  the  city  of  New  York,  was  intended, 
among  other  things,  to  confirm  the  Dongan  and  Montgomerie 
charters,  the  latter  of  wliich  was  less  than  two  years  old  when 
the  statute  was  passed.  The  effect  of  that  act,  standing  alone, 
upon  a  grant  made  in  violation  of  Magna  Charta,  it  is  unneces- 
sary to  now  consider,  for  it  was  confirmed  by  the  Constitution 
of  1777,  which  was  the  result  of  all  the  legislative  power  that 
the  };eople  of  the  state  of  New  York,  untrammeled  by  any 
higher  law,  could  exert.  The  Constitution  of  the  United 
States  had  not  then  been  adopted,  and  the  laws  of  England 
were  no  longer  in  force  within  the  state,  except  as  they  were 
continued  and  confirmed  by  the  Constitution  of  the  state. 
There  was  no  restriction,  therefore,  upon  the  j>ower  of  the 
people  to  accomplish  whatever  could  be  effected  through  a 
fundamental  act  of  legislation.  The  simple  but  weighty 
words  of  its  first  section  were  literally  true,  wlien  it  declared 
"  that  no  authority  sliall  on  an}^  pretence  whatever,  be  exer- 
cised over  the  people  or  members  of  this  state,  but  such  as 
shall  be  derived  from  and  granted  by  them."  By  the  thirty- 
fifth  section  of  that  Constitution  such  acts  of  the  legislature 
of  the  colony  of  New  York  as  were  in  force  on  the  nineteenth 
of  April,  1777,  which  was  the  day  before  the  Constitution  was 
adopted,  were  continued  in  force  and  made  the  law  of  this 
state.  The  natural  effect  of  this  supreihe  enactment  was  to 
give  the  force  of  law  to  every  unrepealed  act  standing  upon 
the  statute  books  of  the  colony.  But  the  Constitution  did  not 
stop  there,  for  by  the  next  section  it  indirectly  confirmed  all 
grants  of  land  made  by  tlie  king,  or  by  j^ersons  acting  under 
his  authority,  prior  to  the  fourteenth  day  of  October,  1776, 
by  providing  "  that  all  grants  of  land  within  this  state  made 
by  the  king  of  Great  Britain,  or  by  persons  acting  under  his 
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authority,  after  the  fourteenth  day  of  October,  1775,  shall  be 
null  and  void ;  but  that  nothing  in  this  Constitution  contained 
shall  be  construed  to  aflPect  any  grants  of  land  within  this  state 
made  by  the  authority  of  the  said  king  or  his  predecessors,  or 
to  annul  any  charters  to  bodies  politic,  by  him  or  them,  or  any 
of  them,  made  prior  to  that  day."  When  the  two  successive 
sections,  from  which  quotations  have  been  made,  are  read  in 
connection  with  the  act  of  1732,  and  in  the  light  of  the  noto- 
riety of  the  Dongan  and  Montgomerie  charters,  we  think  it 
was  the  intention  of  those  who  adopted  our  first  Constitution, 
which  did  not  require  compensation  for  private  property  taken 
for  public  use,  to  ratify  and  confirm  those  grants,  made  for 
commercial  purposes  of  the  highest  importance,  and  so  essen- 
tial to  the  prosperity  of  the  city  of  New  York. 

If  we  have  I'easoned  accurately  thus  far,  the  claim  of  title 
by  the  plaintiff,  through  alluvion  or  accretion,  cannot  be  sus- 
tauied.     The  doctrine  of  accretion  rests  upon  an  increase  by 
imperceptible  degrees  through  natural  causes,  such  as  the  ordi- 
nary action  of  water.     It  does  not  apply  to  land  reclaimed  by 
man  through  fiUing  in  land  once  under  water  and  making  it 
dry.     {Mulry  v.   Norton,  100  N.   Y.  424,  432 ;    Ilalsey  v. 
McCorynick,  18  N.  Y.  147 ;  Angell  on  Tidewaters,  71 ;  1  Am. 
&  Eng.  Encyc.  of  Law  [2nd  ed.],  467.)     The  city  was  not  a 
wrongdoer  in  filling  up  the  water  front  and  constructing  piers, 
as  its  action  was  justified  by  its  ancient  charters  as  well  as  by 
legislation,  to  which  there  is  no  constitutional  objection.     The 
land  thus  made,  without  trespassing  upon  the  rights  of  any 
one,  did  not  become  the  property  of  the  plaintiff  through 
accretion,  but  remained  the  property  of  the  city  for  the  benefit 
of  the  public  as  dry  land,  just  the  same  as  when  it  was  land 
under  water.     It  is  claimed  that  Steers  v.  City  of  Brooklyn 
(101  X.  Y.  51)  is  in  conflict  with  these  views.     In  that  case, 
however,  the  city  of  Brooklyn  had  wrongfully  built  a  pier  in 
front  of  plaintiff's  premises,  and  it  was  held  that  the  pier  by 
accretion  became  added  to  the  plaintiff's  land  in  so  far  as  it 
was  in  front  thereof.     Steers  owned  to  the  water  line,  and  the 
city  of   Brooklyn,  which   had    no   ownership   in   the   shore 
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waters  as  they  had  never  been  conveyed  to  it,  had  no  right  to 
build  a  pier  in  front  of  his  premises.  It  was,  therefore,  a 
trespasser  in  thus  building  the  pier  and  shutting  him  off  from 
the  water  privileges  which  before  he  had  enjoyed  as  an  ease- 
ment to  his  bulkhead  and  which  he  had  a  right  to  use  as 
against  the  city  of  Brooklyn  and  all  the  world  except  the 
state,  or  its  lawful  grantee,  acting  for  the  public.  An  increase 
owing  to  the  action  of  a  wrongdoer  is  an  exception  to  the 
doctrine  that  to  gain  title  by  accretion  the  growth  must  be 
by  imperceptible  degrees  and  through  natural  causes.  The 
Steers  case  stands  upon  that  exception  and  has  no  application 
to  the  case  now  before  us.  Here  the  increase  was  neither 
imperceptible  nor  unlawful,  and  hence  the  plaintiff  took 
nothing  therefrom,  and,  as  we  think,  the  defendants  can  be 
deprived  of  nothing  thereby. 

We  have  examined  with  great  care  all  of  the  exceptions 
relied  upon  by  the  appellant,  but  we  find  none  calling  for  a 
reversal,  and  the  judgment  sliould,  therefore,  be  affirmed. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  affirmed. 
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les    635        Thomas  J.  Canavan,  an  Infant,  by  Guardian  ad  Litem,  Appel- 
lant, V.  Robert  Van  R.  Stuyvesant  et  al..  Respondents. 

Appeal  — Reversal  by  Qeneral  Term — New  Trial.  On  appeal 
from  a  judgment  of  a  late  General  Term  reversing  a  judgment  in  favor 
of  an  infant  for  damages  for  personal  injuries  alleged  to  have  been  suf- 
fered through  the  negligence  of  the  defendants  as  owners  of  leased  prem- 
ises, and  dismissing  the  complaint  upon  the  merits,  where  there  had  been 
a  motion  for  a  new  trial  on  the  grounds  that  the  verdict  was  against  the 
weight  of  evidence  and  excessive,  and  the  order  of  reversal  did  not  state 
whether  it  was  based  on  the  law  or  the  facts,  held,  that  the  reversal  should 
be  modified  so  as  to  order  a  new  trial  —  it  not  appearing  that  other  evi- 
dence might  not  be  in  exist-ence  which  might  materially  change  the  facts. 

Cariavan  v.  Stuyvesant,  12  Misc.  Rep.  74,  modified. 

(Argued  June  18,  1897;  decided  October  12,  1897.) 

Appeal  from  a  judgment  of  the  Court  of  Common  Pleas 
for  the  city  and  county  of  New  York,  entered  May  8,  1895, 
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reversing  a  judgment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict, and  dismissing  the  complaint  upon  the  merits. 

The  natui-e  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Jerolofnan  for  appellant.  The  court  below  could  not 
review  any  questions  of  fact  in  this  case  or  entertain  the 
motion  for  a  new  trial  on  the  minutes.  There  is  no  statement 
in  the  case  on  appeal  that  the  case  contains  all  the  evidence. 
(Randall  v.  JT.  Y.  K  R,  R,  Co.,  76  Hun,  427;  KoeJder  v. 
Hughes,  73  Hun,  167;  McAvoy  v.  Caaaidyj  8  Misc.  Kep. 
595 ;  Hyman  v.  Friedinan,  45  N.  Y.  S.  K.  636 ;  Upiiigtorh 
V.  Pooler,  47  K  Y.  S.  R.  30;  Aldridge  v.  Aldridge,  120 
N.  Y.  614-616  ;\ffa<3  v.  Koster,  6  Misc.  Eep.  327;  Cheney 
V.  N,  Y.  a  &  R.  R.  R.  R.  Co.,  16  Hun,  415 ;  Spring  v. 
a  M.  L,  Asm.,  38  N.  Y.  S.  R.  968 ;  Spence  v.  Chambers, 
39  Hnn,  193 ;  Mvllinhoff  v.  Scherer,  15  Civ.  Proc.  Eep.  160 ; 
McCarthy  v.  OaUagher,  4  Misc.  Eep.  188.)  The  premises  in 
question  being  a  tenement  house  containing  more  than  three 
families,  the  defendants  had  the  right  at  all  times  to  enter  and 
make  repairs,  and  were  in  duty  bound  to  keep  them  in  good, 
tenantable  order  and  condition  and  the  yards  free  from  nuis- 
ances. (L,  1887,  ch.  84;  Heakel  v.  Murr,  31  Hun,  28;  2 
McAdam  on  Landl.  &  Ten.  185-193 ;  Boyle  v.  Lord,  64  N. 
T.  436.)  The  defendants  were  the  owners  and  landlords  of 
the  premises,  and  as  such  were  in  duty  bound  to  keep  the 
yards  in  a  proper  and  safe  state  and  condition  at  all  times  for 
the  use  and  enjoyment  of  the  tenants  and  their  children,  the 
same  being  appurtenant  to  the  premises.  {Doyle  v.  Lord,  64 
N.  Y.  432.)  The  Laws  of  1887,  chapter  566,  make  it  man- 
datory upon  owners  and  landlords  to  protect  open  areas. 
(DriscoU  V.  Mayor,  etc.,  11  Hun,  101 ;  Timlin  v.  S.  0.  Co., 
126  N.  Y.  514,  525 ;  Frnbler  v.  Town  of  Wallkill,  132  N. 
Y.  222.)  A  landlord  of  a  tenement  house  is  bound  to  keep  the 
yards,  halls,  stairways,  oilcloth,  walls,  ceilings,  roof,  coal  holes, 
etc.,  in  proper  repair  and  safe  condition,  and  is  chargeable  in 
damages  to  any  one  injured  by  a  failure  to  do  so,  for  maintain- 
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ing  a  nuisance  upon  his  premises.  {Dollard  v.  Roberts^  130  N. 
Y.  269;  Ilenkel  v.  Micrr^  31  Hun,  28;  Palmer  v.  DeaHng^ 
93  N.  Y.  7;  2  McAdam  on  Landl.  ife  Ten.  185,  191,  193; 
Jemiings  v.  Van  Schaick,  20  Abb.  [N.  C]  324;  108  X.  Y. 
530 ;  Peil  v.  ReinJiart,  127  X.  Y.  381 ;  Jihern  v.  SteeU,  115 
X.  Y.  203 ;  Timlin  v.  S,  0.  Co.,  126  X.  Y.  514.)  It  was  not 
per  86  negligence  on  the  part  of  the  plaintiffs  parents  to  allow 
plaintiff  to  play  in  the  yard  with  his  sister  and  other  children. 
(Kum  V.  City  of  Troy,  103  X.  Y.  344  ;  McGarry  v.  Loomi^^ 
63  X.  Y.  104 ;  McGuire  v.  Spence,  91  X.  Y.  306 ;  Birkett  v. 
a:  /.  Cfe.,  110  X.  Y.  504 ;  Anu>s  v.  B,,  etc,,  R.  R.  Co.,  4 
X.  Y.  Supp.  803;  Canavan  v.  Stuyvesant,  7  Misc.  Hep.  113; 
Schynidt  v.  Cook,  4  Misc.  Rep.  85.)  The  defendants  were  bound 
to  assume  and  know  that  young  children  were  likely  to  be  at 
play  in  these  yards,  and  that  these  cellar  doors  and  areas  would 
become  the  scene  of  their  exploit  and  sports.  (£arl  v.  Crouch, 
32  X.  Y.  S.  R.  13 ;  Alim  v.  City  of  Troy,  104  X.  Y.  344; 
Schmidt  V.  Cook,  4  Misc.  Rep.  85  ;  Earl  v.  Crouch,  40  X.  Y. 
S.  R.  847.)  The  parents  of  the  plaintiff  are  not  chargeable 
with  negligence  in  allowing  him  to  play  in  either  the  front 
or  rear  yards  with  his  four-years-old  sister,  or  other  children. 
(  Weil  V.  n.  n., E.  B.  cfe b'^.R.  R.  Co.,  119  X.  Y.  147  ;  Birk'- 
ett  V.  K.  I.  Co.,  110  X.  Y.  506 ;  Kxuiz  v.  City  of  Troy,  104 
X.  Y.  344 ;  Stackus  v.  jV.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  79 
X.  Y.  464 ;  Meagher  v.  C.  <&  C.  V.  R.  R.  Co.,  75  Hun,  455  ; 
Schmidt  V.  Cook,  4  Misc.  Rep.  85 ;  Ihl  v.  F.  S.  S.  <&  G.  S. 
F.  R.  R.  Co.,  47  X.  Y.  317;  McGarry  v.  Loomis,  63  X.  Y. 
104.)  The  damages  are  not  excessive,  and  the  motion  to  set 
the  verdict  aside  for  that  reason  was  properly  denied.  {Min- 
ick  V.  City  of  Troy,  19  Hun,  253 ;  83  X.  Y.  514 ;  Althouse 
V.  Sharpe,  13  Wkly.  Dig.  478  ;  Ilerhstv.  V.  O.  Co.,  40  N.  Y. 
S.  R.  558 ;  Gale  v.  N.  V.  C.  i&  II.  R.  R.  R.  Co.,  13  Hun,  1  ; 
76  X.  Y.  594;  Valentine  v.  B.  tfe  S.  A.  R.  R.  Co.,  16  N.  Y. 
S.  R.  602;  Rockwell  v.  T.  A.  R.  R.  Co.,  64  Barb.  438; 
Harrold  v.  N.  Y.  E.  R.  R.  Co.,  24  Hun,  184  ;  Commerford 
V.  A.  A.  R.  R.  Co.,  8  Misc.  Rep.  599 ;  Solarz  v.  M.  R.  Co.,  8 
Misc.  Rep.  656  ;  Dike  v.  E.  R.  Co.,  45  X.  Y.  113.)     An  appeal 


1897.]  Canavan  V,  Stuyvesant.  87 


S.  y  Rep.]  Opinion  of  the  Court,  per  Haight,  J. 


lies  to  the  Court  of  Appeals  when  the  General  Term  reverses 
and  directs  judgment  absolute  for  the  defendant.  {Goodwin  v. 
ConMiti,  85  N.  Y.  21 ;  Code  Civ.  Pro.  §  1338.)  The  court 
below  committed  no  error  prejudicial  to  the  defendants,  and, 
therefore,  the  verdict  and  judgment  entered  thereon  should  be 
affirmed  with  costs.  {Ehy^gott  v.  Mayoi*^  etc.^  96  N.  Y.  264 ; 
Edgeearnb  v.  Buckhout,  146  N.  Y.  332.)  The  General  Term  was 
not  warranted  in  reversing,  upon  the  ground  that,  in  its  opinion, 
the  trial  court  should  have  reached  a  different  conclusion. 
[Baird  v.  Mayo7\  etc^  96  N.  Y.  567 ;  Lower y  v.  Erakine^  113 
N.  Y.  55 ;  Iletolett  v.  Elmer,  103  N.  Y.  156 ;  Hays  v. 
MUler^  70  N.  Y.  113.)  The  defendants  let  the  premises  with 
a  nuisance  upon  it,  and  are  liable  as  for  maintaining  a  nuisance. 
[Ahm  V.  Steele,  115  N.  Y.  203 ;  Tiinlin  v.  S.  O.  Co.,  126  N. 
Y.  514.) 

/.  La/ngcUm  Ward  for  respondents.  The  court  below  was 
right  in  reversing  the  judgment  of  the  Trial  Term,  because, 
as  to  both  causes  of  action,  there  was  shown  contributory  neg- 
ligence on  the  part  of  the  plaintiff's  parents,  which  must  be 
attributed  to  him,  and  the  court  should  have  directed  a  verdict 
for  tlie  defendants,  as  requested.  {Kum  v.  City  of  Troy,  104 
N.  Y.  344 ;  Lehman  v.  City  of  Brooklyn,  29  Barb.  234 ; 
Ilartfield  v.  Roper,  21  Wend.  615.)  No  cause  of  action  in 
favor  of  the  plaintiff  and  against  the  defendants  arose  in 
respect  of  either  alleged  accident.  {McAlpin  v.  Powell,  70 
N.  Y.  126 ;  Cmick  v.  Adams,  115  N.  Y.  55  ;  Ivay  v.  Hedges, 
L.  R.  [9  Q.  B.  Div.]  80 ;  Ryan  v.  N.  Y.  C  R.  R.  Co.,  35  N. 
Y.  210 ;  Jex  v.  Stratis,  122  N.  Y.  293.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  received  by  the  plaintiff  througli  the 
alleged  negligence  of  the  defendants. 

The  plaintiff  resided  with  his  parents  at  No.  341  East  Thir- 
teenth street  in  the  city  of  New  York.  The  premises  were 
owned  by  the  defendants  and  rented  as  a  tenement  house,  the 
plaintifFs  father  occupying  one  of  the  apartments.     There 
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were  front  and  rear  yards  inclosed  by  fences.  In  the  front 
yard  there  was  a  cellarway  covered  by  two  doors,  which,  when 
closed,  were  nearly  flat  and  rested  on  stone  walls.  In  one  of 
the  doors  two  boards  had  been  broken  ont  at  the  edge  and 
within  eighteen  inches  of  the  foot,  leaving  a  hole  about  nine 
by  twelve  inches  in  size.  This  hole  had  existed  from  six 
weeks  to  two  months,  and  the  attention  of  the  janitor  employed 
by  the  defendants  had  been  called  thereto.  In  the  rear  yard 
there  was  an  area  about  three  feet  by  four  feet  in  size  and 
six  feet  deep,  in  front  of  a  window  opening  into  the  cellar. 
The  area  had  been  covered  by  an  iron  grating  resting  upon  a 
stone  wall  surrounding  the  area,  but  it  had  become  so  worn 
that  the  grating  often  became  displaced.  It  had  fallen  into 
the  area  way,  which  had  remained  open  for  about  two  months. 
The  defendants'  collecting  agent's  attention  had  been  called 
thereto,  and  he  had  been  requested  to  have  the  grating 
repaired  so  that  it  would  stay  in  place.  Both  the  front  and 
the  rear  yards  had  been  used  by  the  children  of  the  tenants 
as  play  grounds. 

On  the  first  day  of  July,  1891,  the  plaintiff,  then  an  infant 
two  years  and  three  months  of  age,  was  in  an  adjoining  yard. 
He  was  seen  to  crawl  through  the  fence  or  railing  between 
the  yards  at  a  point  where  some  of  the  rails  were  out,  and 
enter  the  yard  in  front  of  his  residence.  The  cellar  door  with 
the  broken  boards  was  closed ;  the  other  one  was  oi)en.  After 
entering  the  yard  he  stepped  upon  the  cellar  door,  walked 
diagonally  across  it,  stepped  into  the  hole  broken  through  the 
door,  fell  through  the  open  doorway  into  the  cellar  and  frac- 
tured a  bone  in  his  wrist.  He  was  unattended  at  the  time  of 
the  accident.  On  the  4th  day  of  November  thereafter  he 
was  at  play  in  the  rear  yard  in  company  with  a  sister  a  year 
and  a  half  older.  She  tossed  a  ball  over  his  head,  and  he,  in 
going  back  for  it,  fell  into  the  area,  receiving  injuries  which 
it  is  claimed  have  crippled  him  for  life.  The  father  was  away 
from  home,  and  the  mother  was  engaged  with  her  work  in 
the  house  at  a  place  where  she  could  see  her  children  in  the 
yard  through  a  window.     The  jury  awarded  the  plaintiff  as 
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damages  for  the  first  injury  one  hundred  dollars;  for  the 
second,  seven  thousand  six  hundred  dollars.  A  motion  for  a 
new  trial  was  made  upon  various  grounds,  among  which  was 
the  claim  that  the  verdict  was  against  the  weight  of  evidence 
and  that  it  was  excessive. 

The  Greneral  Term,  in  reversing  the  judgment,  has  not 
stated  in  its  order  whether  the  reversal  was  based  upon  the 
law  or  the  facts ;  and  had  it  followed  the  usual  practice  of 
ordering  a  new  trial,  no  question  would  have  been  presented 
by  this  appeal  for  our  review.  ( Wright  v.  Hunter^  46  N.  Y. 
409 ;  CJiapman  v.  Cormtock^  134  N.  T.  509 ;  Mickee  v.  W. 
i.  Wood  M.  (&  E.  M.  Co.,  144  N.  Y.  613 ;  Hoes  v.  Mism 
General  Electee  Compamy,  150  N.  Y.  87.) 

Questions  arising  with  reference  to  verdicts  which  are 
claimed  to  be  excessive,  or  against  the  weight  of  evidence,  are 
final  in  the  General  Term,  and  cannot  be  reviewed  by  this 
court.  The  Greneral  Terms  were  invested  with  broad  powers 
with  reference  to  the  granting  of  new  trials,  even  extending 
to  cases  in  which  they  were  satisfied  that  the  verdict  was 
against  the  weight  of  evidence,  or  was  unjust.  {Roberts  v. 
Tobias,  120  N.  Y.  1 ;  Hamilton  v.  Third  Avenue  B.  E,  Co., 
53  N.  Y.  25-27.) 

We  are  not,  however,  satisfied  with  the  action  of  the  Gen- 
eral Term  in  ordering  final  judgment  upon  the  merits,  even 
if  the  evidence  was  not  sufficient  to  justify  the  submission  of 
the  case  to  the  jury,  a  question  which  we  do  not  now  decide. 
We  are  unable  to  say  that  other  evidence  may  not  be  in 
existence  which  may  materially  change  the  facts  with  refer- 
ence to  these  transactions.  We,  therefore,  think  that  a  new 
trial  should  have  been  ordered. 

The  judgment  should  be  modified  so  as  to  order  a  new  trial, 
and  as  so  modified  affirmed,  with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  modified. 
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Matthias  Ruppert,  as  Administrator  of  Joseph  Ruppert, 
Deceased,  Respondent,  v.  The  Brooklyn  Heights  Rail- 
road Company,  Appellant. 

1.  Circumstantial  Proof.  In  order  to  prove  a  fact  by  circumstances 
there  should  be  positive  proof  of  the  facts  from  which  the  inference  or 
conclusion  is  drawn.  The  circun^stances  themselves  must  be  shown  and 
not  left  to  rest  in  conjecture,  and  when  shown  it  must  appear  that  the 
inference  sought  is  the  only  one  which  can  fairly  and  reasonably  be 
drawn  from  these  facts. 

2.  Negligence  —  Connection  op  Defendant  with  Cause  of  Injury. 
To  entitle  the  plaintiff  to  recover  in  an  action  for  a  personal  injury,  the 
evidence  must  show  that  the  injury  w»us  the  result  of  some  cause  for 
which  the  defendant  is  responsible.  If,  upon  the  testimony,  it  is  as 
probable  that  the  injury  resulted  from  the  act  of  another  as  from  that  of 
the  defendant,  the  plaintiff  cannot  recover. 

3.  Obstruction  in  Street  —  Uncertainty  as  to  Party  Responsi- 
ble. A  recovery  against  a  street  railroad  company  for  a  personal  injury 
caused  by  a  paving  stone  lying  upon  a  street  near  the  railroad  track  is  not 
warranted  by  proof  that  the  defendant  was  paving  between  its  rails  and 
carting  stones  for  the  purpose,  where  it  also  appears  that  the  stone  in 
question  differed  in  kind  from  those  used  by  the  defendant  and  was  of  the 
same  kind  as  those  being  used  by  other  parties  in  paving  streets  in  the 
vicinity,  and  which  they  carted  over  the  street  in  question. 

Ruppert  V.  Brooklyn  Heights  R.  R.  Co.,  89  Hun,  604,  reversed. 

(Argued  June  24,  1897;  decided  October  12,  1897.) 

Appeal  from  a  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entei"ed 
August  3,  1895,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiffs  intestate  alleged  to  have  been  occasioned  by  the 
negligence  of  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


Thomas  S.  Moore  for  appellant.  The  proof  offered  by  the 
plaintiff  did  not  contain  facts  from  which  negligence  on  the 
part  of  the  defendant  could  be  legitimately  inferred.     {Ilea- 
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my  V.  Z.  I.  R.  R.  Co.,  112  N.  Y.  122;  Dobbins  v.  Brown, 
119  K  Y.  188;  Riordan  v.  O.  S.  S.  Co,,  124  N.  Y.  655  ; 
Mxirphy  V.  Hays,  68  Hun,  450 ;  Reiss  v.  N,  Y.  S.  Co.,  128 
X.  Y.  103;  Cosulich  v.  S.  0,  Co.,  122  N.  Y.  118  ;  Sheldon  v. 
//.  R.  R.  R.  Co.,  14  K  Y.  221 ;  Crist  v.  E.  R.  Co.,  58  N. 
Y.  638;  Bahcock  v.  i^.  7?.  7^.  Co.,  140  N.  Y.  308 ;  Flinn  v. 
iV.  r.  C  cfe  TT.  i?.  7?.  R.  Co.,  142  N.  Y.  11 ;  Frace  v.  i\r. 
7.,  Z.  Z:  cfe  TT.  R.  R.  Co.,  143  N.  Y.  182.)  In  the  doctrine 
of  circumstantial  evidence,  it  is  equally  essential  that  the 
facts  exclude  other  inferences  as  that  they  should  point  to  a 
particular  conclusion.  {People  v.  Harris,  .136  N.  Y.  429  ; 
People  V.  Kennedy,  32  N.  Y.  146 ;  Sheldon  v.  IL  R.  R.  R. 
Co.,  14  N.  Y.  221 ;  Crist  v.  K  R.  Co.,  58  N.  Y.  638;  Bab- 
cock  V.  F.  R.  R.  Co.,  140  N.  Y.  308.) 

Henry  A.  Monfort  for  respondent.  The  evidence  upon 
the  part  of  the  plaintiff  was  sufficient  to  establish  the  defend- 
ant's responsibility  for  obstructing  the  street  by  the  paving 
8tone  occasioning  the  injury.  {Field  v.  N.  Y.  C  R.  R.  Co., 
32  N.  Y.  339 ;  Sheldon' v.  IL  R.  R.  Co.,  14  N.  Y.  218.)  The 
court  did  not  err  in  allowing  proof  tending  to  sliow  that  the 
defendant  was  responsible  for  the  loose  paving  block  in  the 
street,  inasmuch  as  it  allowed  such  stones  to  fall  from  its 
wagons  at  or  near  the  place  where  the  deceased  was  tlirown 
from  his  wagon,  shortly  previous  to  that  occurrence.  {Shel- 
don V.  IL  R.  R.  R.  Co.,  14  N.  Y.  218 ;  Hinds  v.  Barton,  25 
N.  Y.  544 ;  FieU  v.  N.  Y.  C.  R.  R.  Co.,  32  N.  Y.  339 ; 
F^M  V.  R.,  W.  &  O.  R.  R.  Co.,  49  N.  Y.  424;  Briggs  v. 
N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  72  N.  Y.  26.) 

O^Briek,  J.  The  plaintiff's  son  and  intestate,  who  was 
about  twenty-two  years  old,  was  killed  on  the  7th  of  August, 
1893,  while  driving  a  team,  hitched  to  a  loaded  wagon,  through 
Grand  street,  which  is  occupied  by  the  tracks  of  the  defend- 
ant's railroad.  The  deceased  was  driving  the  team,  seated 
upon  an  elevated  spring  seat  in  the  front  part  of  the  wagon, 
and  when  turning  off  from  the  railroad  track  one  of  tlie  front 
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wheels  of  the  wagon  came  in  contact  with  a  paving  stone  in 
the  street  near  the  track,  producing  a  jolt  of  the  wagon  which 
threw  the  deceased  to  the  ground  when  one  of  the  hind  wheels 
passed  over  his  body  resulting  in  his  death. 

The  presence  of  this  stone  in  the  street  is  assumed  to  have 
been  the  cause  of  the  accident,  and  the  judgment  in  this  case 
rests  upon  no  other  ground  than  that  the  defendant  negli- 
gently placed  or  left  this  stone  in  the  street. 

There  is  no  question  in  the  case  with  respect  to  the  defend- 
ant's right  to  have  its  tracks  in  the  street,  nor  as  to  the  manner 
of  operating  the^  railroad.  The  simple  issue  of  fact  was 
whether  the  defendant  had  negligently  placed  or  left  an 
obstruction  in  the  highway  wliich  was  the  proximate  cause  of 
the  injury.  This  question  was  submitted  to  the  jury  and  a 
verdict  was  found  for  the  plaintiff.  The  only  question  pre- 
sented by  this  appeal  is  whether  there  was  any  evidence  to 
warrant  a  finding  of  negligence  against  the  defendant. 

The  plaintiff's  witnesses  described  the  stone  which  came  in 
contact  with  the  wheel  of  the  wagon  as  a  granite  paving  block 
of  light  color,  about  one  foot  long,  five  or  six  inches  wide,  and 
about  the  same  thickness. 

The  complaint  alleges  that  the  injury  occurred  in  conse- 
quence of  the  negligence  of  the  defendant  in  obstructing  the 
highway  with  one  of  the  granite  paving  blocks.  There  can 
be  no  doubt  upon  the  evidence  that  the  defendant  was  engaged 
in  repaving  the  street  between  the  rails  about  the  time 
of  the  accident,  and  that  the  stone  for  that  purpose  was 
carted  over  Grand  street,  at  the  point  where  the  accident  hap- 
pened, in  the  defendant's  carts,  by  the  defendant's  servants. 
But  it  is  equally  clear  upon  the  evidence  that  the  defendant 
used  no  granite  blocks  for  that  purpose,  but  only  cobblestones 
and  Belgian  paving  blocks  of  a  dark  blue  color.  The  granite 
blocks  cost  $75  per  thousand,  while  the  Belgian  blocks  cost 
but  $11  per  thousand,  and  the  evidence  in  the  case  on  the  part 
of  the  defendant  is  quite  clear,  and  substantially  uncontra- 
dicted, that  it  did  not  use  any  of  the  more  expensive  stone  to 
pave  between  the  rails. 
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It  is  also  quite  clear  upon  all  the  proofs  that  for  some 
months  before  the  accident  the  city  or  private  individuals,  or 
contractors  for  the  city,  had  been  engaged  in  paving  streets  in 
the  vicinity  of  the  place  where  the  accident  occurred,  with 
graaite  paving  blocks  similar  to  the  one  which  came  in  contact 
with  the  wagon  wheel,  and  that  such  blocks  had  been  conveyed 
over  this  street  in  carts.  There  was  no  direct  evidence  in  the 
case  as  to  where  this' particular  paving  block  came  from,  or  as 
to  how  it  came  to  be  in  the  street,  or  the  parties  who  left  it 
tJiere.  No  one  had  seen  it  drop  from  the  defendant's  carts  or 
had  otherwise  traced  it  to  the  defendant. 

The  jury  was  permitted  to  find  that  the  defendant  was 
responeible  for  the  obstruction  solely  upon  circumstantial  evi- 
dence. The  circumstances  were,  that  the  defendant  was 
engaged  in  paving  between  the  rails,  and  was  obliged  to  con- 
vey the  materials  for  that  purpose.  It  was  absolutely  neces- 
saiy  in  this  case  to  prove  two  facts  before  the  defendant  could 
be  adjudged  liable  for  the  result  of  the  accident.  Tiiese  facts 
were:  (1)  That  the  defendant  or  its  servants  produced  the 
obstruction  by  allowing  the  stone  to  fall  from  the  carts  or  by 
placing  it  there  or  leaving  it  there ;  (2)  the  mere  fact  that  it 
dropped  from  some  of  the  carts  in  use  by  the  defendant  for 
drawing  the  paving  stones  would  not,  standing  alone,  make 
out  the  case.  The  plaintiff  was  also  bound  to  show  that  this 
resulted  from  careless  or  improper  loading,  or  some  other 
careless  or  negligent  act  of  the  defendant's  servants,  since  it 
had  a  perfect  right  to  use  the  highway  for  the  purpose  of  con- 
veying the  stones  to  the  point  where  they  were  used.  It  is 
entirely  true  that  a  material  fact  in  a  civil  or  criminal  action 
may  be  established  by  circumstantial  evidence,  but  the  circum- 
stances must  be  such  as  to  lead  fairly  and  reasonably  to  the 
oonclosion  sought  to  be  established  and  to  exclude  any  other 
hypothesis  fairly  and  reasonably.  It  has  been  said  that  cir- 
cumstantial evidence  consists  in  reasoning  from  facts  which 
are  known  or  proved,  in  order  to  establish  such  as  are  con- 
jectured to  exist,  but  the  process  is  fatally  vicious  if  the  cir- 
cumstance from   which  we  seek  to  deduce  the  conclusion 
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depends  itself  upon  conjecture.     {People  v.  Kennedy^  32  X. 
Y.  141.) 

In  order  to  prove  a  fact  by  circumstances  there  should  be 
positive  proof  of  the  facts  from  wliich  the  inference  or  con- 
clusion is  to  be  drawn.  The  circumstances  themselves  must 
be  shown  and  not  left  to  rest  in  conjecture,  and  when  shown 
it  must  appear  that  the  inference  sought  is  the  only  one  which 
can  fairly  and  reasonably  be  drawn  from  these  facts.  {Peo- 
ple V.  Harris,  136  X:  Y.  429.) 

The  only  circumstance  which  the  plaintiff  proved  in  this 
case  was  that  the  defendant  about  the  time  of  this  accident 
was  engaged  in  drawing  paving  stones  over  this  street,  and 
the  inference  whicli  is  souglit  to  be  drawn  from  that  circum- 
stance is  that  this  granite  paving  block  dropped  into  the  high- 
way from  one  of  the  carts  through  the  negligence  of  the 
defendant's  servants.  But  it  appears  that  while  the  defend- 
ant was  so  engaged  in  moving  the  paving  stone  it  was  not 
using  or  moving  any  stone  of  this  character  and  that  other 
parties  were.  Hence  the  reasoning  process  is  defective  since 
it  is  at  least  as  reasonable  to  suppose  that  the  stone  in  question 
was  left  in  the  street  by  the  careless  act  of  the  parties  who 
were  using  and  moving  this  kind  of  stone  as  by  the  defendant 
who  was  not.  This  hypothesis  was  of  course  much  more 
reasonable  ;  and  so  the  question  arises  whether  a  verdict  based 
entirely  upon  such  circumstantial  evidence  should  be  pennit- 
ted  to  stand. 

It  is  a  settled  principle  in  the  law  of  negligence  which,  it 
has  been  said,  should  never  be  lost  sight  of,  that  when  the 
plaintiff's  evidence  is  equally  consistent  wuth  the  absence  as 
with  the  existence  of  negligence,  the  case  should  not  be  sub- 
mitted to  the  jury  since,  in  such  a  case,  the  evidence  fails  to 
establish  the  essential  fact.  {Bauleo  v.  N.  Y.  <&  H.  B.  li. 
Co.,  59  N.  Y.  357.) 

The  jury  could,  no  doubt,  have  attributed  the  presence  of 
the  stone  in  the  street  to  the  careless  act  of  the  other  parties 
who  were  using  granite  paving  stones  with  as  much  reason  as 
thev  have  attributed  it  to  the  act  of  the  defendant.     The  cir- 
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cunistances  would  warrant  that  inference  quite  as  clearly  as 
the  other,  but  the  verdict  imputes  that  fault  to  the  defend- 
ant against  the  legal  rule  which  governs  the  determination  of 
facts  upon  circumstantial  evidence.  The  case  is  one,  we 
think,  where  it  appears  that  the  primary  cause  of  the  injury 
proceeded  from  one  of  two  sources,  or  was  produced  by  one  of 
two  agencies  for  one  of  which  the  defendant  might  be  respon- 
sible, but  not  for  the  other.  The  plaintiff  must  fail  if  the  evi- 
dence does  not  show  that  the  injury  was  the  result  of  some  cause 
for  which  the  defendant  is  responsible.  If,  upon  the  testi- 
mony, it  is  just  as  probable  that  the  injury  resulted  from  the 
act  of  the  other  parties  engaged  in  paving  as  from  that  of  the 
defendant,  the  plaintiff  cannot  recover.  {Searles  v.  Manhat- 
tan Railway  Co,,  101  N.  Y.  661.) 

The  testimony  in  this  case  subjects  the  judgment  to  the 
operation  of  this  rule,  and  so,  we  think,  it  must  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Andrews,  Ch.  J.,  Gray  and  Haight,  JJ.,  concur ;  Bart- 
LETT,  Martin  and  Vann,  J  J.,  dissent. 

Judgment  reversed. 
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The  People  of  the  State  of  Xew  York  v.  The  Commercial  ' 

Alliance  Life  Insurance  Company. 

In  the  Matter  of  the  Claim  of  R.  Stuart  Miller,  Guard- 
ian, etc.,  Appellant,  v,  William  T.  Gilbert,  Receiver, 
Kespondent. 

Claims  against  Dissolved  Life  Insurance  Company  —  Date  op 
Valiation.  Claims  under  policies  of  a  life  insurance  company  which 
has  been  dissolved  for  insolvency  and  placed  in  the  hands  of  a  receiver, 
in  an  action  instituted  by  the  attorney-general,  must  be  valued  and  deter- 
mined, and  their  status  fixed,  as  of  the  date  of  the  commencement  of  the 
action  for  dissolution,  and  are  not  aifected  by  the  death  of  the  insured 
after  that  date  and  before  the  distribution  of  assets. 

Peopfe  V.  Com.  Alliance  Life  h\».  Co.,  17  App.  Div.  376,  affirmed. 


(Argued  October  4,  1897;  decided  October  12,  1897.) 
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Appeal,  by  certification,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, made  May  7,  1897,  which  aflfirmed  an  order  of  Special 
Term  overruling  exceptions  to  the  report  of  a  referee  and 
confirming  the  same. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ed^ar  J,  Nathan  for  appellant.  The  Miller  policies'  are 
entitled  to  a  dividend  on  their  face  value,  deducting  only  the 
premiums  remaining  unpaid  at  the  time  of  the  death  of  the 
insured.  {People  v.  S.  Z.  L  Co,,  78  K  Y.  114,  129 ;  Atty,- 
Gen,  v.  G,  M,  L.  L  Co.,  82  N.  Y.  336 ;  Atty.-Geyu  v.  X  A. 
L,  L  Co.,  82  X.  Y.  172,  194;  Aity,-Gen,  v.  C  Z.  Z  Co,,  88 
N.  Y.  77,  80 ;  PeopU  v.  E,  M.  Z.  Z  Co.,  92  K  Y.  105.) 
The  Miller  policies  were  in  effect  agreements  to  insure  for 
life.     {McDougaU  v.  P.  S.  Soc,  64  Hun,  515.) 

Henry  D.  Ilotchkiss  for  respondent.  All  equities  are  to 
be  adjusted  as  of  October  thirteenth,  when  this  action  was 
begun.  {Deaa^s  Appeal,  98  Penn.  St.  101 ;  Commonv^ealth 
V.  Ins.  Co.,  162  Penn.  St.  586;  Atlas  Bank  v.  Nahant  Bank^ 
23  Pick.  480 ;  Burden  v.  S.  F.  Assn.,  147  Mass.  360 ;  Fofjg 
V.  Supreme  Lodge,  etc.,  159  Mass.  9;  Mayer  v.  Atty.-Gen,^ 
32  N.  J.  Eq.  815 ;  Fawcett  v.  Supreme  Ord-er,  etc.,  24  Law. 
Rep.  Ann.  824;  Taylor  v.  N.  S.  M.  Ins.  Co.,  20  Ins.  Law  J. 
562;  PeopU  ex  rel.  v.  Z.  <&  R.  Assn.,  150  N.  Y.  94;  In  re 
F.  R.  F.  Z.  Assn.,  131  N.  Y.  355 ;  Fera  v.  Wickham,  135 
N.  Y.  223.) 

Haight,  J.  This  action  was  brought  by  the  attorney- 
general  on  behalf  of  the  People  to  have  the  defendant,  the 
Commercial  Alliance  Life  Insurance  Company,  adjudged 
insolvent,  the  corporation  dissolved  and  its  assets  distributed. 
The  action  was  commenced  on  the  13th  day  of  October,  1894, 
and  on  that  day  notice  was  given  of  an  application  for  the 
appointment  of  a  receiver,  and  in  the  meantime  a  temporary 
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injunction  was  issued  staying  all  proceedings  on  the  part  of  the 
company  and  restraining  the  paying  out  or  transferring  of  any 
of  its  property  or  the  disposing  of  its  assets.     October  30th  a 
temporary  receiver  was  appointed,  and  on  January  10,  1895, 
final  judgment  was  entered   dissolving  the  corporation  and 
appointing  a  permanent   receiver.     The  company  had   pre- 
viously issued  to  Thomas  Miller  two  policies  of  insurance  in 
the  sum  of  $5,000  each,  known  as  the  yearly  renewable  terra 
policies,  on   which  the  premiums   were  payable  bimonthly. 
One  policy  was  issued  to  Marian  M.  Miller  and  the  other  to 
Ellen   Miller,   the   daughters   of  Thomas   Miller.     He   died 
January  15th,  1895,  five  days  after  the  final  judgment  dis- 
solving the  corporation.     The  premium  had  been  paid  up  to 
the  tiret  day  of  December,   1894,  the  last  payment  having 
been  made  October  1st,  1894.     The  claimant,  as  guardian  for 
these  daughters,  insists  that  the  value  of  the  policies  should 
be  based  on  the  fact  of  the  death  of  Miller.     The  referee 
refused  to  compute  the  claim  upon  this  basis,  holding  that  no 
rights  of  creditors  could  be  changed  or  enlarged  after  the 
commencement   of    the    action    by    the   attorney-general   to 
dissolve  the  corporation,  and  that   the   claimant's  status   as 
a  creditor  was  fixed  as  of  that  date  and  he  reported  accord- 
ingly.   The    report   was    confirmed    at    Special    Terra   and 
affirmed  in  the  Appellate  Division.     In  allowing  the  appeal 
to  this  court  the  following  has  been  certified  for  our  determi- 
nation: "Whether    the    claims    filed    by    R.    Stuart    Mil- 
ler, guardian,  etc.,  under  the  two  •policies  issued  to  Thomas 
Miller  for  $5,000,  should  be  allowed  by  the  receiver  of  The 
Commercial  Alliance  Life  Insurance  Company  at  their  value 
to  be  ascertained  and  determined  by  considering  the  fact  of 
the  death  of  said  Thomas  Miller  which  occurred  on  Janu- 
ary 15th,  1895,  after  the  dissolution  of  said  corporation,  but 
before  proofs  of  claim  were  duly  filed  ;  or  whether  the  amount 
of  said  claims  must  be  fixed  and  determined  on  and  as  of  said 
13tli  day  of  October,  1894,  when  proceedings  for  the  dis- 
solntion  of  said  corporation  were  initiated  and  without  regard 
to  the  subsequent  death  of  the  assured." 
13 
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We  think  this  question  is  fully  answered  in  the  case  of 
EquitabU  Reserve  Fund  Life  Association  of  the    City  of 
New  York  (131  N.  Y.  354),  and  in  that  of  Life  and  Re^ei^e 
Association  of  Buffalo  (150  N.  Y.   94).     It  is  true  that  in 
these  cases  the  constitution  and  by-laws  of  mutual  benefit 
associations  were  under  consideration  by  the  court,  but  we  are 
unable  to  see  why  the  conclusion  reached  in  those  cases  does 
not  apply  with  equal  force  to  that  now  under  consideration. 
The  attorney-general,  acting  under  the   authority  conferred 
upon  him  by  the  statute,  brought  the  action  to  have  the  charter 
of  the  defendant  annulled.     On  the  same  day  he  procured  a 
temporary  injunction  restraining  the  company  practically  from 
doing  business  until  a  receiver  could  be  appointed,  and  within 
a  few  days  thereafter  procured  the  appointment  of  a  receiver. 
It  was  the  arm  of  the  law  taking  hold  of  a  corporation   for 
the  purpose  of  stopping  its  business  and  distributing  its  assets. 
Judgment  was  subsequently  entered  for  the  relief  demanded, 
establibhing  the  charge  that  the  coi'poration  was  insolvent  at 
the  time  the  action  was  commenced.     The  judgment  relates 
back  to  the  commencement  of  the  action  and  became  effective 
as  of  that  time,  and  thereafter  the  company  could  not  require 
the  payment  of  premiums  or  insist  upon  forfeitures.    It  is  the 
day  on  which  the  court  practically  takes  possession  of  the 
assets  of  the  company  for  the  purpose  of  distribution  among 
its  creditors,  and  consequently  is  the  day  on  which  the  rights 
of  creditoi-s  should  be  ascertained  and  the  value  of  their  claims 
determined.     We  are  aware  that  this  rule  must,  of  necessity, 
result  in  some  hardship.     The  health  of  policyholders  may,  in 
some  instances,  become  impaired  and  to  such  an  extent  that 
they  may  be  unable  to  reinsure  in  other  companies.     Disease 
may  liave  so  far  advanced  in  some  as  to  make  it  reasonably 
certain  that  death  will  not  be  long  ])ostponed,  and  yet  it  would 
be  wholly  impracticable,  if  not  physically  impossible,  to  enter 
upon  the  examination  as  to  the  physical  condition  of  every 
policyholder  of  an  insolvent  company,  and  would  so  far  retard 
and  delay  the  distribution  of  the  assets  as  to  make  its  admin- 
istration practically  impossible.     Individual  claims  must,  there- 
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fore,  give  way  to  the  greater  claims  of  the  masses,  and  to  a  wise 
public  policy  which  demands  an  early  distribution  of  the  assets. 
In  the  case  of  The  Equitable  Reserve  Fund  Life  Association 
(supra)  Peckham,  J.,  in  delivering  the  opinion  for  the  court, 
says :  "  In  this  case  the  proceeding  had  for  its  end  the  dissolu- 
tion of  the  company.  We  hold  that  after  the  commencement 
of  the  proceedings  no  assessments  need  be  levied  or  paid,  and 
if  the  proceedings  terminate  in  dissolution,  the  status  of  the 
claimants  at  the  commencement  of  the  proceedings  is  the 
proper  one  upon  which  to  base  the  distribution.  If  not  dis- 
solved, other  considerations  obtain  which  the  court  in  such  a 
case  will  give  the  proper  weight  to."  And  again  he  says : 
"The  holders  of  death  claims  must  also  have  their  status 
defined  as  of  the  date  of  the  commencement  of  the  proceed- 
ings, which  date  is  tlie  same,  I  believe,  as  the  appointment  of 
the  temporary  receiver.  Those  certificate  holders  who  died 
after  that  date  have  no  claims  upon  the  death  fund,  but  their 
representatives  share  in  the  reserve  fund  as  already  stated." 

In  the  case  of  Carr  v.  Ha^nilton  (129  U.  S.  252)  it  is  said : 
"  By  that  act  (the  insolvency  and  going  into  liquidation)  the 
company  becomes  eiviliter  mo?*tuus,  its  business  is  brought  to 
an  absolute  end,  and  the  policyholders  become  creditors  to  an 
amount  equal  to  the  equitable  value  of  their  respective  poli- 
cies, and  entitled  to  participate  jpro  rata  in  its  assets.  *  *  * 
A  settlement  of  the  company's  affairs  cannot  be  postponed  to 
await  the  determination  of  every  contingency  on  which  its 
policy  engagements  are  suspended.  This  would  postpone  a 
settlement  for  at  least  half  a  century.  Every  person's  inter- 
est in  life  insurance  is  capable  of  instant  and  present  valua- 
tion, almost  as  certain  and  determinate  as  the  discount  of  a 
note  or  bill  payable  in  the  future.  Tables  of  mortality  and 
of  all  values  dependent  thereon  are  adopted  by  every  com- 
pan^',  and  f urnisli  an  assured  basis  of  computation  for  this 
purpoBe." 

In  Bean  &  Son's  Appeal  (98  Pa.  St.  101)  it  is  said  :  "  We 
see  no  reason  why  the  same  principle  (referring  to  the  rights 
of  creditors  in  a  voluntary  assignment  as  being  fixed  as  of 
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the  date  of  the  assignment)  sliall  not  be  applied  to  the  case  of 
an  insolv^ent  corporation  which  has  been  dissolved  by  a  decree 
of  the  court.  The  corporation  is  dead  for  every  purpose. 
But  one  duty  remains,  and  that  is  to  distribute  its  assets  among 
its  creditors,  even  this  the  corporation  is  powerless  to  do,  and 
the  act  of  assembly  devolves  that  duty  upon  a  receiver  to  be 
appointed  by  the  court.  AVIio  are  the  creditors  entitled  to  par- 
ticipate in  the  distribution  ?  Clearly  those  who  were  such  at 
the  time  of  the  dissolution  of  the  corporation.  At  that  time  the 
appellants  were  creditors  to  the  extent  of  the  premium  they  had 
paid.  Beyond  this  they  had  no  claim  upon  their  policy,  for  no 
loss  had  occurred.  A  possibility  of  loss  in  the  future  would 
not  be  a  claim  upon  the  assets,  and  if  it  were  it  would  be  com- 
mon to  all  policyholders.  The  distribution  of  the  assets  was  an 
immediate  duty  on  the  part  of  the  receiver.  Its  delay  is  due 
merely  to  the  fact  that  time  is  necessary  to  realize  them.  If, 
therefore,  distribution  had  been  practicable  immediately  after 
the  appointment  of  the  receiver  the  appellants  would  have 
received  only  a  dividend  upon  the  premium  they  had  paid. 
Does  the  fact  that  the  distribution  was  necessarily  delayed 
change  the  rights  of  the  parties,  and  introduce  a  new  class  of 
creditors  who  were  not  creditors  at  the  time  of  the  dissolu- 
tion 'i  We  find  neither  reason  nor  authority  for  such  a  propo- 
sition." (See,  also,  Burdmi  v.  Mass.  Safety  Fund  Assn.j 
147  Mass.  360 ;  Fogg  v.  Supreme  Lodge  of  United  Order  of 
Golden  Lion^  159  Mass.  9 ;  Commonwealth  v.  Am,  Life  Lns. 
Co.^  162  Pa.  St.  586  ;  Lngersoll  v.  Missoxiri  Valley  Life  Ins. 
Co,,  37  Fed.  Rep.  530,  and  xV.  Y.  Life  Ins,  Co,  v.  Statham, 
93  U.  S.  24.)  We  are  aware  that  the  earlier  ca^es  in  this 
court  are  not  in  complete  accord  with  the  views  lierein 
expressed  (see  People  v.  Security  Life  Ins,  dk  Annuity  Co,^ 
78  N.  Y.  114;  Atty,-Gen,  v.  Guardian  Mutual  Life  Lns. 
Co,,  82  N.  Y.  336,  and  Atty,'Gen,  v.  Continental  Life  Ins. 
Co,,  88  N.  Y.  77) ;  but  upon  a  careful  review  of  the  question 
we  have  reached  the  conclusion  that  the  later  authoritiee 
should  be  followed. 

The  answer  to  the  question  certified  is  that  the  claims  must 
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be  fixed  and  determined  on  and  as  of  the  13th  day  of  Octo- 
ber,  1894,  when  the  proceedings  for  tlie  dissohition  of  the 
corporation  were  initiated  and  without  regard  to  the  subse- 
qnent  death  of  the  assured. 

The  order  appealed  from  should  be  affirmed,  but,  under  the 
circumstances,  without  costs. 

All  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  The  "Wib- 
BuscH   AND   HiLOER   CoMPANY  (Limited),   Respondent,  v. 
James  A.  Roberts,  as  Comptroller  of  the  State  of  New     i64  101 
York,  Appellant.  ,  ^^^  210 

1.  Corporation  Tax  —  Basis,  when  no  Dividends  or  Sales  op 
Stock.  The  basis  for  assessing  the  tax  under  cliaptcr  543,  Laws  of  1880, 
as  amended  before  1896,  upon  the  capital  stock  employed  in  this  state  of 
a  corporation  which  has  paid  no  dividends,  and  of  whose  stock  there  have 
been  no  sales,  during  the  tax  year,  is  to  be  arrived  at  by  ascertaining  the 
actual  cash  value  of  such  capital  stock. 

2.  Actual  Value  op  Capital  Stock.  The  actual  value  of  the  capital 
stock  of  such  a  corporation  is  the  value  of  its  assets,  after  deducting  its 
liabilities,  and  adding  to  the  sum  then  remaining  the  value  of  the  good 
will  of  the  business,  including  its  right  to  conduct  it  under  its  franchise. 

People  ex  rel,  Wiebusch  Co.  v.  Roberts,  19  App.  Div.  574,  aflarmed. 

(Argued  October  4,  1897  ;  decided  October  12,  1897.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  July  17,  1897,  which  reversed  the  proceedings 
of  the  state  comptroller  upon  the  return  to  a  writ  of  certiorari 
to  review  a  revision  of  the  tax  of  the  relator,  made  by  the 
comptroller. 

The  tax  imposed  upon  the  relator  was  in  pursuance  of  the 
provisions  of  chapter  54r2  of  the  Laws  of  1880,  as  subse- 
quently amended,  before  1896. 

The  relator  is  a  domestic  corporation,  and  during  the  year 
ending  November  1,  1895,  was  engaged  in  business  in  this 
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state.  On  the  twenty-third  of  that  month  it  made  a  report 
to  the  comptroller,  stating  fully  its  business  transactions  within 
the  state.  It  stated  that  it  possessed  no  real  estate  within  this 
state;  that  the  autliorized  capital  of  the  company  was  two 
hundred  and  fifty  thousand  dollars,  and  the  number  of  shares 
twenty-five  hundred  ;  that  that  number  was  issued,  and  their 
par  value  was  one  hundred  dollars  each ;  that  the  capital  was 
paid  in  in  good  will,  property  and  money  to  the  amount  of 
two  hundred  and  fifty  thousand  dollars ;  that  no  dividends 
had  been  declared ;  that  it  was  engaged  in  foreign  commerce, 
in  the  sale  of  goods  and  in  manufacturing  without  the  state ; 
that  the  capital  stock  employed  within  the  state  was  $67,300.09, 
and  that  there  were  no  sales  of  its  stock  during  the  year. 

It  also  stated  that  the  value  of  the  goods  not  imported, 
which  were  carried  in  stock  by  the  company,  w^as  $173,333.34: ; 
that  its  average  bank  balance  was  $5,000 ;  that  the  value  of  its 
oflBce  furniture  and  fixtures,  was  $1,309.75 ;  that  the  average 
value  of  its  accounts,  credits  and  bills  receivable,  including 
the  portion  received  from  business  of  foreign  commerce,  was 
$97,500  ;  that  the  goods  imported  by  it  remaining  in  original 
packages  were  o£  the  value  of  $10,200;  that  the  value  of  its 
plant  used  in  manufacturing  in  Bridgeport,  Conn.,  was 
$18,102 ;  that  the  entire  value  of  its  gross  assets  was 
$305,4:45.09  ;  that  its  liabilities  in  open  accounts  were  $144,700, 
and  its  bills  payable  were  $44,643,  making  its  total  liabilities 
$189,343,  and  its  net  a.ssets  $116,102.09. 

Upon  the  receipt  of  tliis  report  from  the  relator,  the  comp- 
troller assessed  it  on  its  capital  stock,  valuing  it  at  the  sum  of 
$230,000,  and  establishing  the  tax  at  the  sum  of  $345.  Sub- 
sequently, upon  the  petition  of  the  relator  and  upon  its  com- 
plying with  the  provisions  of  the  statute,  a  resettlement  of  the 
tax  was  had  before  the  comptroller,  when  the  relator's  capital 
was  appraised  at  $193,400,  and  the  tax  reduced  to  $290.10. 

The  Appellate  Division  held  that  it  was  only  upon  the  bal- 
ance, $98,000.09,  that  the  comptroller  was  entitled  to  tax  the 
relator,  except  that  it  might  be  assessed  for  the  value  of  the 
good  will  of  its  business,  and  when  that  was  determined,  such 
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value,  added  to  $98,000.09,  was  tlie  value  upon  which  the 
franchise  tax  of  one  and  one-half  mills  was  to  be  assessed. 

(?.  Z>.  B.  Hasbrouck  for  appellant.  By  the  term  capital 
as  used  in  the  Corporation  Franchise  Tax  Law  is  meant  the 
store,  stock  or  property  with  which  the  corporation  transacts 
its  business  up  to  the  sum  at  which  it  is  capitalized.  (Cooley 
on  Taxn.  2,  17 ;  People  ex  rel.  v.  Barker,  147  N.  Y.  31.;  M. 
Ins,  Co,  V.  Bd.  Supra,,  4  N.  Y.  442 ;  I,  L,  Ins.  Co,  v.  Covirs,, 
28  Barb.  318;  WilUains  v.  TF.  D.  T,  Co,,  93  N.  Y.  162; 
People  ex  rel.  v.  Roberts,  82  Hun,  314;  People  ex  rel,  v. 
Weraple,  138  N.  Y.  588;  People  ex  rel,  v.  Coleinan,  126  X. 
Y.  433 ;  People  ex  rel.  v.  WenipU,  133  N.  Y.  323 ;  People 
ex  rel,  v.  Weinjyle,  150  K.  Y.  46.) 

John  B.  Green  and  Edmund  L.  Cole  for  respondent.  To 
ascertain  basis  of  assessment,  the  indebtedness  of  the  relator 
should  have  been  deducted.  (L.  1880,  ch.  542,  §  11 ;  L.  1885, 
ch.  501 ;  People  ex  rel.  v.  ^yemple,  78  Hun,  (>3  ;  150  N.  Y. 
•t'S  50;  People  ex  rel.  v.  Campbell,  ^^  Ilun,  146;  People  ex 
rel.  V.  Wemple,  138  N.  Y.  582 ;  People  ex  rel,  v.  WempU,  133 
X.  Y.  323  ;  People  ex  rel,  v.  Eoberts,  4  App.  Div.  288  ;  Peo- 
pie  V.  Comrs,  Taxes,  23  X.  X.  192-219 ;  People  ex  rel,  v. 
Coleman,  126  N.  Y.  433;  Xew  Orleans  v.  Houston,  119  U. 
S.  265;  Pemia.  v.  S.  O.  Co.,  101  Penn.  St.  119 ;  Williams  v. 
^^^  U,  T.  Co.,  93  X.  Y.  188 ;  People  ex  rel,  v.  Coleman,  112 
I^'.  Y.  565 ;  People  ex  rel.  v.  Barker,  139  N.  Y.  55 ;  Shelby 
Co.  V.  U,  />.  Bank,  161  U.  S.  149-161;  Farrimjton  v.  Ten- 
nesHe^^  95  U.  S.  686.)  So  much  of  the  capital  stock  as  was 
employed  in  foreign  commerce  is  not  the  subject  of  taxation. 
(Brotcn  V.  State  of  Maryland,  12  Wheat.  441  ;  Low  v.  Aust'm, 
13  Wall.  110;  Almy  v.  California,  24  How.  [U.  S.]  173; 
Const.  IT.  S.  art.  1,  §§  8,  10;  PeojAe  v.  E.  T.  Co.,  96  X.  X. 
^8^;  People  ex  rel.  v.  We?nple,  138  X.  Y.  1  ;  Moran  v.  iXew 
Orleans,  112  U.  S.  69;  Fargo  v.  3fichi(/an,  121  U.  S.  230; 
^^^nnan  v.  City  of  Titusville,  153  U.  S.  289.)  The  tax  not 
Deing  a  property  tax,  is  in  violation  of  the  Constituticm  of  the 
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United  States.  {H.  Ins,  Co,  v.  JVew  York,  134  U.  S.  594; 
People  ex  rel,  v.  WeinpU,  129  N.  Y.  558,  564 ;  Peoph  ex  rel, 
V.  Campbell,  74  Hun,  210 ;  People  ex  rel,  v.  Roberts,  152  N. 
Y.  59 ;  C,  P,  R,  R,  Co,  v.  California,  162  U.  S.  116 ;  A,  E, 
Co,  V.  Kentuckxj,  166  U.  S.  180 ;  C,  C,  C,  <&  St,  Z,'R,  R,  Co, 
V.  Backus,  154  U,  S.  439 ;  IL  B,  Co,y,  Kentucky,  166  U.  S. 
151;  A,  E,  Co.  V.  Ohio,  166  U.  S.  215;  Crutcher  v.  Ken- 
tucky,  141  U.  S.  47.)  The  tax,  if  held  to  apply  to  domestic 
corporations,  makes  a  distinction  between  domestic  and  foreign 
corporations,  and  imposes  a  burden  upon  the  domestic  that 
cannot  be  imposed  upon  the  foreign,  both  being  engaged  in 
precisely  the  same  business.  {Fargo  v.  Steve^is,  121  U.  S. 
230 ;  People  ex  rel,  v.  Weinple,  138  N.  Y.  1 ;  People  ex  reL 
V.  Campbell,  74  Hun,  210.)  Gogd  will  is  not  taxable  as  capi- 
tal stock.  (  \V,  U.  T,  Co,  V.  Poe,  61  Fed.  Rep.  449  ;  A,  E. 
Co.  V.  Poe,  61  Fed.  Rep.  470;  People  ex  rel.  v.  Wefnpl^,  150 
N.  Y.  48 ;  People  ex  rel,  v.  Roberts,  152  N.  Y.  59 ;  People 
ex  rel.  v.  Coleman^  126  N.  Y.  433 ;  People  ex  rel,  v.  Barker, 
146  N.  Y.  304 ;  152  X.  Y.  417  ;  People  ex  rel,  v.  Neff,  15  App. 
Div.  585 ;  People  ex  rel,  v.  WempU,  133  N.  Y.  329 ;  PeopU 
ex  rel,  v.  Assessors,  80  N.  Y.  S.  R.  299 ;  Cooley  on  Taxn. 
[2d  ed.]  83-389.) 

Martin,  J.  The  first  section  of  the  statute  under  which 
the  tax  in  question  was  imposed  required  the  relator  in  the 
month  of  November  in  each  year  to  make  a  written  report  to 
the  comptroller,  stating  specifically  the  amount  of  its  capital 
paid  in  and  the  date,  amount  and  rate  per  centum  of  each  and 
every  dividend  declared  during  the  year  ending  the  first  day 
of  that  month.  After  providing  the  procedure  by  which  the 
tax  should  be  fixed  where  there  was  a  dividend  which  exceeded 
six  per  cent  on  the  par  value  of  the  stock,  it  required  the  offi- 
cers of  the  relator,  where  no  dividends  were  declared,  or  they 
were  less  than  six  per  cent,  to  estimate  and  appraise  the  capi- 
tal stock  of  the  company  at  its  actual  cash  value,  not  less, 
however,  than  the  average  price  for  which  the  stock  sold  dur- 
ing the  year,  and  when  so  estimated  and  appraised  the  com- 
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l)any  was  required  to  forward  to  the  comptroller  a  certificate 
thereof,  accompanied  with  a  copy  of  their  oath  or  affirmation 
thei-eto. 

Section  three  of  tliat  act  provided  that  every  such  corpora- 
tion doing  business  in  the  state  should  be  subject  to  pay  a  tax 
upon  its  corporate  franchise  or  business,  to  be  computed, 
where  no  dividends  were  declared  or  they  did  not  exceed  six 
per  cent,  at  the  rate  of  one  and  one-half  mills  upon  each  dollar 
of  the  valuation  of  the  capital  stock  made  in  accordance  with 
the  provisions  of  the  first  section. 

Section  eleven  declared  that  the  basis  for  a  tax  under  the 
provisions  of  section  three  should  be  the  amount  of  capital 
stock  employed  within  this  state. 

The  tax  in  this  case  was  upon  the  corporate  franchise  or 
business  of  the  relator,  and  not  under  the  general  tax  laws  of 
the  state.  If  the  question  in  this  ease  had  arisen  under  the 
latter,  there  would  be  no  doubt  as  to  the  correctness  of  the 
determination  of  the  learned  Appellate  Division,  as  it  has 
been  frequently  held  by  this  court  that  in  determining  the 
capital  of  a  corporation  for  the  purpose  of  general  taxation 
the  actual  value  of  its  corporate  assets,  less  the  debts  and  obli- 
gations of  the  corporation,  is  the  true  rule  of  assessment. 
(People  ex  rel,  Ih  T.  Co,  v.  Coleman,  126  N.  Y.  433 ;  People 
ex  rel.  RoeUings'  Sons  Co.  v.  Weinple,  138  N.  Y.  582-588.) 

The  statute  under  which  the  question  in  this  case  arises  was 
intended  to  provide  for  a  tax  upon  the  franchise  and  business 
of  a  corporation,  instead  of  a  general  tax  upon  its  capital  stock 
as  the  law  previously  existed.  Therefore,  we  must  refer  to 
the  provisions  of  that  particular  statute  to  ascertain,  if  possi- 
ble, the  manner  in  which  the  assessment  in  such  a  case  is  to 
be  made.  It .  will  be  observed  that  such  a  corporation  is 
required  to  estimate  and  appraise  the  capital  stock  upon  which 
no  di\'idend  has  been  declared  at  its  actual  value  in  cash,  not 
less  than  the  average  price  at  which  the  stock  sold  for  during 
the  year.  Section  three  provides  for  the  tax,  and  that  it  shall 
be  at  the  rate  of  one  and  one-half  mills  on  each  dollar  of  the 
valuation  of  the  capital  stock  made  in  accordance  wdth  the 
14 
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provisions  of  the  first  section  Section  eleven  limits  the 
amount  of  capital  stock  upon  which  the  tax  is  to  be  imposed 
to  that  portion  which  shall  be  employed  in  the  state. 

Thus,  from  the  statute,  it  seems  clear  that  two  questions 
were  to  be  determined  :  First,  the  amount  of  capital  stock 
actually  employed  within  the  state,  and,  next,  its  value.  It  is 
to  be  observed  that  its  value  is  to  be  determined  in  the  man- 
ner specified  in  section  one,  which  is  absolutely  required  to  be 
fixed  at  its  actual  cash  value,  except  where  stock  has  been  sold 
during  the  year.  In  the  latter  event  it  must  not  be  less  than 
the  price  obtained.  Simply  stated,  the  provision  of  the  stat- 
ute is,  that  such  of  the  capital  stock  of  the  relator  as  was 
employed  in  this  state  was  subject  to  a  tax  which  was  to  be 
based  upon  its  actual  value  in  cash. 

The  tax  in  this  case  could  not  be  determined  upon  the 
basis  of  dividends,  for  the  corporation  had  declared  none; 
nor  upon  the  price  at  which  its  stock  sold,  as  no  sales  were 
made.  How,  then,  was  the  comptroller  to  ascertain  the  basis 
upon  which  to  assess  the  tax  ?  Clearly  by  ascertaining  the 
actual  cash  value  of  the  capital  stock  employed  in  this  state. 

The  record  discloses  the  gross  assets  of  the  relator,  its  lia- 
bilities and  the  amount  of  its  exemptions.  Therefore,  if  the 
cash  value  of  the  capital  stock  liable  to  be  taxed,  is  to  be 
measured  by  the  net  assets  of  the  corporation,  after  deducting 
its  liabilities  and  the  amount  of  its  capital  that  is  exempt,  then 
clearly  the  decision  of  the  court  below  was  correct.  So,  also, 
in  case  there  ought  to  be  added  to  the  net  assets,  after  such 
deduction,  the  value  of  the  good  will  of  the  business  of  the 
relator,  the  decision  would  still  be  correct,  as  that  court  lias 
provided  that  upon  a  resettlement  of  the  tax  the  value  of  the 
good  will  may  be  added. 

The  term  or  phrase  "  capital  stock  "  has  been  seveml  times 
under  consideration  by  this  court  and  its  meaning  delined, 
and  the  di.stinction  between  capital  stock  and  shares  of  stock 
held  by  stockholders  of  a  corporation  has  been  pointed  out,  as 
will  be  seen  in  the  following  cases. 

In  Williams  v.  Wedetni   Union  Telegraph  Co.  (93  N.  Y. 
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162-188)  the  question  arose  as  to  the  meaning  of  the  term 
"  capital  stock  "  in  the  provisions  of  the  Kevised  Statutes  pro- 
hibiting the  directors  of  a  corporation  from  making  dividends 
except  from  the  surplus  profits  of  a  corporation,  and  Judge 
£arl  there  said  :  "  The  '  capital  stock '  in  this  section  does  not 
^ean  share  stock,  but  it  means  the  property  of  the  corpora- 
^on  contributed  by  its  stockholders  or  otherwise  obtained  by 
^^>  to   the  extent  required  by  its  charter.     While  the  term 
'capital  stock'  is  frequently  used  in  a  loose  and   indefinite 
^nse,  in  this  section  and  in  legal  phrase  generally,  it  means 
that  and  no  more."     He  then  cites  State  v.  Morristown  Fire 
^^sodatioii  (23  N.  J.  L.  195),  where  it  was  said  :  "  The  phrase 
^'^pital  stock '  is  very  generally,  if  not  universally,  used  to 
desigxiate  the  amount  of  capital  to  be  contributed  for  the  pur- 
pc>so8  of  the  corporation.     The  amount  thus  contributed  con- 
stitixtcs  the  *  capital  stock  '  of  the  company."    He  then  referred 
to  ^xirrall  v.  Bushwick  E.  E,  Co,  (75  N.   Y.  211),  where 
Judg^  FoLGER  defined  "  capital  stock  "  as  "  money  or  property 
^'"ioli  is  put  in  a  single  corporate  fund  by  those  who,  by  sub- 
^ription  therefor,  become  members  of  a  corporate  body,"  and, 
after  referring  to  the  definition  of  Vice  Chancellor  Sandford, 
in  ^arry  v.  Merchants'  Exchange  Co,  (1  Sandf.  Ch.  280),  he 
wlded :  "  By  loss  or  misfortune,  or  misconduct  of  the  managing 
officers  of  a  corporation,  its  capital  may  be  reduced  below  the 
a.inount  limited  by  its  charter ;  but  whatever  property  it  has 
^P  to  that  limit  must  be  regarded  as  its  capital." 

In  the  Coleman  case  Judge  Finch,  in  defining  the  woi-ds 

capital  stock  "  under  tlie  statute  relating  to  general  taxation, 

said  :  "  The  capital  stock  of  a  company  is  one  thing  ;  that  of 

^*ie  shareholders  is  another  and  a  different  thing.     That  of  the 

coiiipaijy  is  simply  its  capital,  existing  in  money  or  property, 

^^   l>oth ;  while  that  of  the  shareholder  is  representative,  not 

Merely  of  that  existing  and  tangible  capital,  but  also  of  surphis, 

of  dividend-earning  power,  of  franchise  and  the  good  will  of 

^"  established  and  prosperous  business."     In  People  ex  rel. 

dinger  Manufacturing  Co,  v.  Wemple  (150  N.  Y.  51),  in  dis- 

cussirig  a  similar  question,  Bartlett,  J.,  in  effect,  said  that  a 
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surplus  necessarily  exerted  a  controlling  influence  in  fixing 
the  amount  of  tax,  as  it  either  swelled  the  dividends  or 
increased  the  valuation  of  the  capital  stock,  thus  indicating 
that  tlie  value  of  the  capital  stock  was  dependent  upon  the 
money  or  property  owned  by  the  corporation. 

It  is  doubtless  true  that,  as  the  decisions  cited,  except  the 
last,  were  in  cases  where  the  question  arose  under  other  and 
different  statutes,  they  are  not  to  be  regarded  as  controlling 
upon  this  question.  Still,  as  they  contain  definitions  of  this 
phrase,  they  sliould  have  some  w^eight  in  determining  the  gen- 
eral and  accepted  meaning  of  the  words  "capital  stock." 
Moreover,  the  last  case  was  a  decision  under  this  statute,  and 
there  is  in  it  a  clear  intimation  that  the  former  decisions  as  to 
the  meaning  of  the  term  were  correct,  and  are,  to  some  extent 
at  least,  applicable  to  a  case  like  this. 

AVe  think  that  the  statute  practically  defines  the  manner  of 
determining  the  basis  for  the  tax  in  this  case.  It  in  effect 
declares  tliat  the  capital  stock  shall  be  appraised  at  its  actual 
value  in  cash,  and  that  is  made  the  basis  upon  which  the  tax 
is  to  be  assessed.  AVe  are  of  the  opinion  that  the  actual  value 
of  the  capital  stock  of  such  a  corporation  is  the  value  of  its 
assets,  after  deducting  its  liabilities,  and  adding  to  the  sum 
then  remaining  the  value  of  the  good  will  of  the  business, 
Including  its  right  to  conduct  it  under  its  franchise,  and  that 
the  appellant's  contention,  that  the  liabilities  of  a  corporation 
should  not  in  such  a  case  be  deducted  from  its  assets,  cannot  be 
sustained. 

As  the  decision  of  the  learned  Appellate  Division  was  to 
the  effect  that  the  tax  against  the  relator  should  have  been 
upon  the  sum  of  §98,000.09,  with  the  value  of  the  good  will 
of  its  business  added,  instead  of  §193,400,  it  was  substantially 
correct,  and  the  determination  of  the  comptroller  was  prop- 
erly reversed. 

The  judgment  and  order  of  the  Appellate  Division  should 
be  afli'rmed,  with  costs. 

All  concur. 

Judgment  and  order  affirmed. 


1897.]  Matter  of  Sloane.  109 

N.  Y.  Rep.]  Statement  of  case. 


In  the  Matter  of  the  Appraisal  of  the  Property  of  Thomas  C. 

Sloane,  Deceased,  under  the  Transfer  Tax  Act. 
The  Comptroller  of  the  City  of  New  York,  Appellant ; 
The  President  and  Fellows  of  Yale  College,  Respondent. 

1.  Transfer  Tax  —  Method  of  Procedure.  The  method  of  proced- 
ure in  a  proceeding  for  the  ascertainment  and  determination  of  a  transfer 
or  inheritance  tax  is  controlled  by  the  statute  on  the  subject  in  force  at 
the  time  of  the  institution  of  the  proceeding,  although  the  tax  itself  and 
the  rights  of  the  parties  are  controlled  by  an  earlier  statute. 

2.  Application  of  Acts  of  1887  and  1892.  In  a  proceeding  instituted 
in  1896,  upon  the  determination  of  the  particular  estate,  to  ascertain  the 
amount  of  the  transfer  tax  upon  a  legacy  in  remainder  under  the  will  of 
a  testator  who  died  in  1890,  the  rights  of  the  parties  depend  upon  the 
statute  as  amended  in  1887  (Ch.  713),  but  the  method  of  procedure  depends 
upon  the  statute  of  1892  (Ch.  399). 

8.  Valuation  for  Basis  of  Tax.  The  test  by  which  a  transfer  or 
inheritance  tax  is  to  be  measured  is  the  value  of  the  estate  at  the  time 
of  the  transfer  of  title  and  not  its  value  at  the  time  of  the  transfer  of 
possession. 

4.  Time  of  Transfer  of  Title.  The  death  of  the  testator  is  the  time 
of  the  transfer  of  title  to  a  legacy  in  remainder,  when  there  is  no  uncer- 
tainty as  to  the  person  who  will  take  in  remainder,  although  there  is 
uncertainty  as  to  when  the  legacy  will  be  paid  over  to  the  remainderman. 

5.  Valuation  of  Life  Estate.  The  value  of  a  life  estate  subject  to 
detennination  by  an  event  happening  prior  to  the  death  of  the  life  tenant 
and  dependent  wholly  upon  the  volition  of  the  latter  (such  as  remarriage) 
cannot  be  ascertained  until  the  estate  has  terminated. 

6.  Value  at  Date  of  Transfer.  The  meaning  and  intention  of  the 
act  of  1892  (Ch.  899,  §  11)  are  that  if  an  interest  subject  to  the  tax  is  of 
such  a  nature  that  its  value  cannot  be  ascertained  immediately  after  its 
ttansfer,  it  is  to  be  appraised  at  its  fair  and  clear  market  value  at  the  date 
of  the  transfer,  whenever  such  value  can  be  ascertained. 

7.  Determination  of  Prior  Estate  by  Remarriage  —  Appraisal 
0'  Remainder.  In  a  proceeding  under  the  act  of  1892,  instituted  on  the 
determination  of  the  particular  estate  by  remarriage,  to  appraise  a  legacy 
given  in  remainder  after  the  death  or  remarriage  of  the  testator's  widow, 
the  title  to  which  was  transferred  on  the  death  of  the  testator,  the  value 
^f  the  estate  of  the  widow  during  the  period  of  her  widowhood  is  to  be 
deducted  from  the  principal  of  the  fund. 

^^ter  of  Sloane,  19  App.  Div.  411,  affirmed. 


CArgued  October  4,  1897;  decided  October  12,  1897.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
15, 1897,  affirming  an  order  made  by  the  surrogate  of  the  city 
and  county  of  New  York,  reversing  his  formal  order  entered 
upon  the  report  of  an  appraiser  appointed  under  the  Transfer 
Tax  Act. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Emiriet  B,  Olcott  for  appellant.  The  appraiser  properly 
made  his  appraisal  of  the  value  of  the  trust  fund  and  the 
legacy  to  Yale  College  as  of  the  date  of  the  remarriage  of  the 
decedent's  widow,  April  16, 1896.  {In  re  Milioard^  27  K  Y. 
Supp.  288 ;  In  re  Stewart,  131  N.  Y.  274 ;  In  re  Hoffman, 
143  N.  Y.  330 ;  In  re  Curtis,  142  N.  Y.  219 ;  In  re  Roose- 
velt, 143  N.  Y.  120.) 

Geo,  C.  Holt  for  respondent.  The  transfer  tax  is  not  a  tax 
on  property,  but  on  the  right  of  succession.  Yale  College, 
therefore,  is  not  taxable  on  the  actual  value  of  the  property 
which  it  now  receives,  but  upon  the  value  of  its  right  of  suc- 
cession at  the  time  of  the  testator's  death.  {In  re  Swift,  137 
K.  Y.  77 ;  In  re  Seavian,  147  N.  Y.  69 ;  In  re  Davis,  149 
N.  Y.  539 ;  Li  re  Bronson,  150  N.  Y.  6 ;  In  re  Langdon,  11 
App.  Div.  220 ;  153  N.  Y.  6 ;  In  re  Slierman,  153  N.  Y.  1 ; 
In  re  Roosevelt,  143  N.  Y.  120 ;  In  re  Coyer,  111  N.  Y.  343  ; 
In  re  Mihoard,  27  K  Y.  Supp.  288.) 

Vann,  J.  This  appeal  presents  the  question  as  to  the  cor- 
rect method  of  computing,  for  the  purpose  of  a  succession  tax, 
the  value  of  a  bequest  made  to  Yale  College  in  the  will  of 
Thomas  C.  Sloane,  a  resident  of  this  state,  who  died  on  the 
17th  of  June,  1890.  The  third  paragraph  of  said  will  is  as 
follows  :  "  Third.  I  give  and  bequeath  to  William  D.  Sloane 
^nd  Andrew  Wright,  both  of  the  city  of  New  York,  the  sum 
of  four  hundred  thousand  dollars,  in  trust,  to  keep  the  same 
invested,  and  to  apply  the  net  income  thereof  to  the  use  of 
my  said  wife,  by  paying  the  same  over  to  her  quarterly  during 
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her  life  or  until  her  remarriage,  and  upon  her  death  or  remar- 
riage I  give  and  bequeatli  out  of  said  principal  sum  of  four 
liundred  thousand  dollars  the  sum  of  two  hundred  thousand 
dollars  to  the  president  and  fellows  of  Yale  College  in  New 
Haven ;  the  sum  of  one  hundred  thousand  dollars  to  my  sister 
Euphemia  Coffin,  wife  of  Edmund  Coffin,  and  the  sum  of  one 
hundred  thousand  dollars  to  Mrs.  Elizabeth  W.  Barnes,  wife 
of  Henry  B.  Barnes,  and  said  trustees  are  to  pay  over  and 
deliver  the  same  accordingly." 

Shortly  after  the  death  of  the  testator  an  application  was 
made  to  assess  the  value  of  his  estate  for  taxation  under  the 
Collateral  Inheritance  Act,  whicli  resulted  in  an  order  "  that 
the  tax  on  the  remainder  value  of  the  principal  sum  of 
$400,000,  of  wliicli  $200,000  is  bequeathed  to  the  president 
and  fellows  of  Yale  College,  $100,000  to  Euphemia  Coffin 
and  $100,000  to  Elizabetli  W.  Barnes,  is  not  now  determined." 
Prineilla  Sloane,  wife  of  the  testator,  who  was  37  years  of  age 
at  the  time  of  his  death,  received  the  income  from  said  legacy 
until  the  16th  of  April,  1896,  when  she  remai'ried,  and  the 
tmst  created  by  the  third  clause  of  the  will  was  tliereby  deter- 
mined. The  proceeding  now  before  us  was  instituted  on  the 
ISth  of  April,  1896,  to  cause  a  proper  valuation  of  the  estates, 
suhject  to  taxation  created  by  the  clause  in  question,  to  be 
made  and  the  lawful  tax  imposed.  The  appraiser  reported 
his  valuation  of  the  property  at  the  sum  of  $400,000,  less 
$0,800  deducted  for  legal  expenses  and  commissions,  leaving 
the  net  value  of  the  trust  estate  $393,200,  and  the  value  of 
the  legacy  to  Yale  College,  one-half  of  that  amount,  or 
$196,600.  The  surrogate  thereupon  entered  a  formal  order 
assessing  the  taxable  interest  of  Yale  College  in  the  estate 
TilX)n  that  basis,  which,  at  the  rate  of  five  per  cent  on  said 
amount,  made  the  tax  $9,830.  The  college  appealed  to  the 
surrogate,  who  reversed  the  order  and  remitted  the  matter  to 
the  appraiser  to  make  a  new  report,  with  instructions  to  com- 
pute the  value  of  the  estate  in  remainder  by  deducting  from 
said  sum  of  $196,600  the  value  of  the  particular  estate  of  the 
widow  for  the  term  during  which  her  widowhood  actually 
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existed.  Upon  appeal  by  the  comptroller  to  the  Appellate 
Division  that  order  was  affirmed,  and  the  case  now  comes  here 
upon  a  further  appeal  brought  by  tlie  comptroller. 

The  original  act  taxing  the  right  of  succession  to  legacies 
and  inheritances  in  certain  cases  has  been  repeatedly  amended 
in  relation  to  the  method  of  procedure  to  ascertain  the  amount 
of  the  taxes  provided  therel)y.  As  it  stood,  when  first  enacted 
in  1885,  it  required  the  property  passing  under  a  bequest  or 
devise  to  "  be  appi'aised  innnediately  after  the  death  of  the 
decedent,  at  what  was  the  fair  market  value  thereof  at  the 
time  of  the  death  of  the  decedent,  *  *  *  and  after 
deducting  therefrom  the  vahie  of  "  any  "  life  estate,  or  term 
of  years,  the  tax  prescribed  by  "  the  act  on  the  remainder  was 
declared  to  "  be  immediately  due  and  payable."  (L.  1885,  ch. 
483,  §  2.)  By  section  13  provision  was  made  for  the  appoint- 
ment of  an  appraiser  by  tlie  surrogate,  whose  duty  it  was  to 
appraise  the  property  at  its  fair  market  value,  and  the  surro- 
gate was  then  required  to  "  f ortliwith  assess  and  fix  the  then 
cash  value  of  all  estates,  annuities  and  life  estates,  or  tenu  of 
years  growing  out  of  said  estate,  and  the  tax  to  which  the 
same  is  liable." 

In  1887,  section  two  was  amended  so  as  to  provide  that, 
"  when  any  grant,  gift,  legacy  or  succession  upon  which  a  tax 
is  imposed  by  section  first  of  this  act,  shall  be  an  estate, 
income  or  interest  for  a  term  of  years  or  for  life,  or  deter- 
minable upon  any  future  or  contingent  event,  or  shall  be  a 
remainder,  reversion,  or  other  expectancy,  real  or  personal,  the 
entire  property  or  fund  by  which  such  estate,  income  or  inter- 
est is  supported,  or  of  which  it  is  a  part,  shall  be  appraised 
immediately  after  the  death  of  the  decedent,  at  what  was  the 
fair  and  clear  market  value  thereof  at  the  time  of  the  death 
of  the  decedent."  (L.  1887,  ch.  713,  §  2.)  Section  13  was 
also  amended  at  the  same  time  so  as  to  provide  that  "  the 
value  of  every  future  or  contingent  or  limited  estate,  income 
or  interest  shall,  for  the  purposes  of  this  act,  be  determined 
by  the  rule,  method  and  standards  of  mortality  and  of  value 
which  are  employed  by  the  superintendent  of  the  insurance 
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department  in  ascertalDing  the  value  of  policies  of  life  insur- 
ance and  annuities,  for  the  determination  of  the  liabilities  of 
life  insurance  companies." 

In  1892  the  act  was  still  further  amended  so  as  to  provide 
for  an  appraisal  of  contingent  estates  "immediately  after 
such  transfer,  or  as  soon  thereafter  as  may  be  practicable,  at 
the  fair  and  clear  market  value  thereof  at  that  time,  pro- 
vided, however,  that  when  such  estate,  income  or  interest 
shall  be  of  such  a  nature  that  its  fair  and  clear  market  value 
cannot  be  ascertained  at  such  time,  it  shall  be  appraised  in 
like  manner  at  the  time  when  such  value  first  became  ascer- 
tainable."    (L.  1892,  ch.  399,  §  11.) 

It  is  claimed  by  the  appellant  that  the  assessment  in  ques- 
tion is  to  be  made  in  accordance  with  the  provisions  of  the 
Laws  of  1885,  as  amended  in  1887.  We  have  held,  however, 
that  the  method  of  procedure  in  a  proceeding  for  the  ascer- 
tainment and  determination  of  a  transfer  or  inheritance  tax 
k  controlled  by  the  statute  on  the  subject  in  force  at  the  time 
of  the  mstitution  of  the  proceeding,  although  the  tax  itself 
and  the  rights  of  the  parties  are  controlled  by  an  earlier  stat- 
ute. {Matter  of  Bavisy  149  N.  Y.  539.)  In  that  case  the 
intestate  died  January  16,  1887,  but  the  proceeding  to  ascer- 
tain the  amount  of  the  tax  was  not  commenced  until  July  24, 
1894,  and  we  held  that  while  the  rights  of  the  parties 
depended  upon  the  earlier,  the  procedure  was  controlled  by 
the  later  statute.  According  to  this  precedent,  therefore,  the 
rights  of  the  parties  now  before  us  depend  upon  the  statute 
as  amended  in  1887,  but  the  method  of  procedure  depends 
upon  the  statute  of  1892. 

The  transfer  or  inheritance  tax,  so  far  as  residents  of  the 
state  are  concerned,  is  not  a  tax  upon  property,  but  upon  the 
right  of  succession  to  property,  and  hence  the  true  test  by 
which  the  tax  is  to  be  measured  is  the  value  of  the  estate  at 
the  time  of  transfer  of  title  and  not  its  value  at  the  time  of 
the  transfer  of  possession.  {Matter  of  Davis,  »icpra.)  As 
the  particular  estate  of  Mre.  Sloane  was  a  life  estate,  subject 
15 
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to  determination  during  life  by  her  remarriage,  it  was  impos- 
sible to  ascertain  upon  the  death  of  the  testator  the  value  of 
the  interest  ultimately  going  to  Yale  College.     The  want  of 
certainty  was  not  as  to  who  would  take  the  remainder,  as  in 
certain  cases  relied  upon  by  the  appellant^  but  as  to  when  it 
would  be  paid  over.     {Matter  of  Stewart^  131  N.  Y.  274 ; 
Matter  of  Curtis,  142  N.  Y.  219 ;  Matter  of  Rooseoelt,  143 
N.  Y.  120;  Matter  of  Hoffman,  143  N.  Y.  330.)    While  the 
value  of  a  simple  life  estate  can  be  computed  as  soon  as  it  is 
called  into  existence,  the  value  of  a  life  estate  subject  to 
determination  by  an  event  happening  prior  to  the  death  of 
the  life  tenant  and  dependent  wholly  upon  the  volition  of  the 
latter,  cannot  be  ascertained  until  the  estate  has  terminated. 
It  is  clear  that  the  legacy  to  the  college  which,  if  payable 
immediately,  was  worth  its  face,  was  not  worth  its  face  if  pay- 
able in  the  future,  yet  there  was  no  basis  upon  which  an 
appraisal   could   be   made   until  the  determination  of  Mrs. 
Sloane's  estate  by  her  death  or  marriage.     The  case,  there- 
fore, was  fairly  covered  by  the  statute  as  amended  in  1892, 
providing  for  an  appraisal  "  immediately  after  such  transfer 
or  as  soon  thereafter  as  may  be  practicable."     Still,  whenever 
the  appraisal  is  made,  the  value  of  the  property  is  to  be 
appraised  according  to  the  fair  and  dear  market  value  of  the 
interest  at  the  time  of  the  death  of  the  testator.     The  words 
"  in  like  manner "  and   "  such  value,"  as  used  in  said  act, 
admit  of  no  other  construction.     The  command  of  the  stat- 
ute as  it  stood  when  this  proceeding  was  instituted,  was  to 
make  the  appraisal  immediately   after  the  transfer  at   the 
fair  and  clear   market   value   thereof  at  that  time,  but    if 
the   interest  was  of  such   a  nature   that  its  fair  and  clear 
market  value  could  not  then  be  ascertained   it   was  to    be 
appraised   in  like   manner,   that    is,   at    its  fair  and   clear 
market  value   at  the   date  of  the  transfer,  whenever  such 
value  could  be  ascertained.     We  think,  therefore,  that    the 
learned  surrogate  proceeded  upon  the  correct  basis  when   he 
reversed  his  former  decree,  directed  a  new  appraisal    and 
instructed  the  appraiser  to  deduct  from  the  principal  fund 
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the  value  of  the  estate  of  the  widow  during  the  term  of 
lier  widowhood. 

After  this  proceeding  was  instituted,  and  on  the  27th  of 
May,  1896,  the  act  in  relation  to  taxable  transfers  of  property 
was  incorporated  in  the  General  Tax  Law  after  various 
amendments  had  been  made  thereto,  one  of  which  provided 
that "  Whenever  an  estate  for  life  or  for  years  can  be  divested 
by  the  act  or  omission  of  the  legatee  or  devisee  it  shall  be 
taxed  as  if  there  were  no  possibility  of  such  limitation."  (L. 
1896,  ch.  908,  §  230.)  As  this  act  did  not  take  effect  until 
the  15th  of  June,  1896,  it  has  no  application  to  the  proceed- 
ing now  before  us.  (Id.  §  281.)  The  trust  estate  had  termi- 
nated before  the  new  provision  took  eflEect.  Moreover,  as 
that  provision  only  relates  to  the  taxation  of  an  estate  for  life 
or  for  years  that  can  be  divested  by  the  act  or  omission  of  the 
legatee  or  devisee,  it  does  not  apply  to  an  estate  in  remainder 
that  cannot  be  so  divested.  The  estate  for  life  or  for  years 
alone  is  referred  to  when  the  statute  says,  "  It  shall  be  taxed 
as  if  there  were  no  possibility  of  such  a  limitation." 

We  think  the  order  of  the  learned  Appellate  Division 
affirming  that  of  the  surrogate  was  correct,  and  that  it  should 
be  affirmed,  with  costs. 

All  concur. 

Order  aflBrmed. 


In  the  Matter  of  the  Application  for  the  Removal  of  J.  Lee 
HuMFREviLLE,  as  Exccutor  of  Maby  J.  Havemeyer, 
Deceased. 

J.  Lee  Humfeeville,  Appellant;  Jennie  Blanche  Have- 
MYEB  Campbell  et  al.,  Kespondents. 

1.  Subrogate's  Court— Contempt— Imprisonment  por  Non-pay- 
ment OP  Costs.  Section  2555  of  the  Code  of  Civil  Procedure,  authoriz- 
es the  enforcement  of  certain  decrees  of  a  Surrogate's  Court  by  proceed- 
ings for  contempt,  does  not  apply  to  decrees  for  the  payment  of  costs 
<>nly;  and  as  to  such  a  decree  a  surrogate  is  subject  to  the  general  provis- 
ion of  section  15,  prohibiting  imprisonment  for  non-payment  of  costs 
except  in  the  cases  specified  therein. 
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2.  Removal  of  Executor— Coots.  When  the  only  payment  of 
money  directed  by  a  decree  of  a  Surrogate's  Court  removing  an  executor 
is  costs,  it  cannot  be  enforced  by  imprisonment. 

Matter  of  HumfremUe,  19  App.  Dlv.  881,  reversed. 

(Argued  October  4,  1897;  decided  October  12,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July  2, 
1897,  which  affirmed  an  order  of  the  Surrogate's  Court  of 
the  city  and  county  of  New  York  adjudging  the  appellant 
guilty  of  a  contempt  of  court. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Ahram  Kling  for  appellant.  The  surrogate  had  no  power 
to  direct  the  imprisonment  of  the  appellant  for  the  non-pay- 
ment of  costs  and  disbursements,  as  awarded  by  the  Appellate 
Division  of  the  Supreme  Court.  {Sherwin  v.  People^  100  N. 
Y.  358;  Code  Civ.  Pro.  §§  2,  14,  16,  1991,  2007,  2481;  Wat- 
son v.  NeUan,  69  N.  Y.  536 ;  Elggs  v.  Cragg,  89  N.  Y.  479 ; 
O.  P.  ds  R  Mfg,  Co,  V.  Mayor,  etc.,  108  N.  Y.  276.)  The 
claim  that  the  surrogate  had  power,  pursuant  to  section  2555 
of  the  Code,  to  commit  the  appellant  as  for  a  contempt  for 
the  non-payment  of  costs,  and  section  15  of  the  Code  has  no 
application  to  tlie  Surrogate's  Court,  is  untenable.  (Code  Civ. 
Pro.  g§  15,  1769,  1773,  2554,  2555 ;  Hathaway  v.  Johnson, 
55  N.  Y.  93;  Gihha  v.  PrindU,  11  App.  Div.  470;  TumtaU 
V.  Wmton,  31  Hun,  219 ;  Watson  v.  Nelson,  69  N.  Y.  537 ; 
Branth  v.  Branth,  13  N.  Y.  Supp.  360 ;  Lansing  v.  Latxsiiig^ 
4  Lans.  377.)  There  has  been  no  adjudication  that  the  appel- 
lant has  refused  to  obey  any  order  or  decree  of  the  surrogate, 
by  which  the  rights  and  remedies  of  the  respondents  have 
been  impeded  or  impaired.  {Bergin  v.  Deering,  70  Hun, 
381 ;  Fischer  v.  Raab,  81  N.  Y.  235.) 

Henry  H  Whitman  for  respondents.  The  decree  of  the 
surrogate  of  May  5,  1896,  directing  the  payment  of  costs, 
may  be  enforced  by  contempt  proceedings.  (Code  Civ.  Pro. 
§  2583 ;  People  ex  rel,  v.  Bergen,  53  N.  Y.  404 ;  People  ex 
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rel  7.  Anthony^  7  App.  Div.  132 ;  Ji,  L.  Co.  v.  Brighcmi'^  1 
App.  Div.  490 ;  Mayor,  etc.,  N.  Y.  dk  S.  I.  Fer^ry  Co.,  8  J. 
&  S.  300.)  The  written  direction  of  the  surrogate  sought  to 
be  enforced  was  a  decree  or  final  order  within  the  meaning  of 
the  Code.  (Code  Civ.  Pro.  §§  779,  2550,  2555,  2556,  2583, 
2585,  2587, 2603,  2605.)  The  fact  that  the  decree  ordered  the 
payment  of  costs  to  the  petitioners  or  their  attorneys,  even  were 
that  direction  irregular,  could  furnish  no  defense  to  the  proceed- 
ing to  enforce  that  decree.  {People  ex  rel.  v.  Bergen,  53  N. 
Y.  404 ;  Ferguson  t.  Curmning%,  1  Dem.  423.)  Under  the 
present  Code,  Surrogates'  Courts  are  given  greater  power  to 
enforce  their  decrees  by  contempt  proceedings  than  is  vested 
in  other  courts  of  record.  (Code  Civ.  Pro.  §§  14,  1241,  2481, 
2555,  3347.)  Since  the  enactment  of  the  second  part  of  the 
Code  in  1880,  the  courts  have  uniformly  recognized  this  power 
of  surrogates  to  enforce  a  decree,  including  those  directing  the 
payment  of  costs,  by  contempt  proceedings.  {In  re  Diasoa- 
way,  91  N.  T.  235 ;  GiUies  v.  Krueder,  1  Dem.  349 ;  In  re 
Kurtzmwn,  2  N.  T.  S.  R.  655 ;  In  re  BarOett,  3  Law  Bull. 
163 ;  Redf .  on  Surr.  876 ;  In  re  Lippencott,  5  Dem.  299.) 

O'Brien,  J.  The  only  question  involved  in  this  appeal  is 
the  power  of  the  Surrogate's  Court  to  enforce  a  decree  for  the 
payment  of  costs  by  imprisonment.  It  appears  that  upon  an 
application  to  remove  the  appellant,  J.  Lee  Humfreville,  from 
the  office  of  executor  and  testamentary  trustee  under  the  will 
of  Mary  J.  Havemeyer,  deceased,  the  surrogate  of  New  York, 
on  the  5th  day  of  May,  1896,  entered  a  decree  revoking  the 
letters  testamentary  issued  to  the  appellant,  as  executor  and 
trustee,  and  removing  him  from  office.  The  decree  further 
directed  that  the  appellant  pay  to  the  petitioners  in  the  pro- 
ceeding, or  to  their  attorneys,  the  sum  of  $625.72  costs. 

This  decree  was  duly  served  upon  the  appellant,  but  the 
costs  were  not  paid.  On  the  30th  of  April,  1897,  another 
order  was  entered  in  the  Surrogate's  Court,  upon  a  hearing  of 
all  parties  interested,  adjudging  the  appellant  to  be  guilty  of 
contempt  in  disobeying  the  order  referred  to,  which  was  cal- 
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culated  to  and  actually  did  defeat,  impair,  impede  and  preju- 
dice the  rights  and  remedies  of  said  petitioners,  to  their  actual 
loss  or  damage,  in  the  sum  of  $625.72.  It  imposed  a  fine  upon 
the  appellant  as  a  punishment  for  this  contempt  to  the  amount 
of  the  costs  so  awarded  and  directed  that  he  be  committed  by 
the  sheriflE  of  the  city  and  county  of  New  York  to  the  county 
jail  of  said  county,  to  be  there  detained  in  close  custody  until 
he  pay  said  sum,  or  be  discharged  according  to  law,  and  that 
a  warrant  issue  to  execute  the  order.  Upon  an  appeal  to  the 
Appellate  Division  the  order  of  the  surrogate  was  affirmed, 
and  it  is  this  order  which  is  now  before  us  for  review. 

The  decision  of  the  question  here  involved  requires  the  con- 
struction of  two  sections  of  the  Code  of  Civil  Procedure, 
which  would  appear,  at  first  view,  to  be  in  conflict  with  each 
other.     The  various  sections  and  provisions  of  the  Code  are  to 
be  read  and  construed  as  one  complete  act,  and  all  of  its  pro- 
visions should  be  made  to  harmonize  with  each  other  as  far  as 
possible.     By  section  16  it  is  enacted  that  "  a  person  shall  not 
be  arrested   or  imprisoned,  for  the  non-payment  of   costs, 
awarded  otherwise  than  by  a  final  judgment,  or  a  final  order, 
made  in  a  special  proceeding  instituted  by  state  writ,  except 
where  an  attorney,  counselor,  or  other  officer  of  the  court,  is 
ordered  to  pay  costs  for  misconduct  as  such,  or  a  witness  is 
ordered  to  pay  costs  on  an  attachment  for  non-attendance." 
It  cannot  be  denied  that  by  this  section  imprisonment  for  the 
non-payment  of  costs  is  plainly  and  absolutely  prohibited, 
except  in  the  cases  therein  particularly  specified ;  and  it  is  not 
claimed  that  the  case  at  bar  comes  within  any  of  these  excep- 
tions, and  obviously  it  does  not.     What  is  there  forbidden  in 
clear  and  comprehensive  terms  cannot  be  held  to  be  permitted 
by  some  subsequent  section  or  provision,  unless  such  permis- 
sion is  expressed  in  language  clear  and  certain.     The  general 
rule  to  be  observed  from  the  provisions  of  this  section  is  that 
judgments  or  decrees  for  the  payment  of  costs  cannot  be 
enforced  by  imprisonment. 

But  it  is  said  that,  notwithstanding  the  prohibition   of  this 
section  against  the  enforcement  of  the  payment  of  costs  by 
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imprisonment,  the  order  appealed  from  is  justified  by  the 
provisions  of  section  2555.  That  section  provides  that,  in 
certain  cases,  the  decree  of  the  Surrogate's  Court  directing 
the  payment  of  moneys  or  requiring  the  performance  of  any 
other  act,  may  be  enforced  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it ;  and  if 
he  refuses  or  willfully  neglects  to  obey  it,  by  punishing  him 
for  a  contempt  of  court.  The  cases  in  which  this  remedy 
may  be  pursued  are  specified  in  the  section,  and  are :  (1) 
Where  the  decree  cannot  be  enforced  by  execution  ;  (2)  where 
part  of  it  cannot  be  enforced  by  execution,  in  which  case  the 
part  or  parts  which  cannot  be  so  enforced  may  be  enforced  as 
prescribed  in  this  section ;  (3)  where  an  execution  has  been 
issued  to  the  sheriff  of  the  surrogate's  county  and  returned  by 
him  wholly  or  partly  unsatisfied ;  (4)  where  the  delinquent  is 
an  exe<yitor,  administrator,  guardian  or  testamentary  trustee, 
and  the  decree  relat^es  to  the  fund  or  estate,  in  which  case  the 
decree  may  be  enforced  by  proceedings  for  contempt,  after 
the  return  of  the  execution,  or  without  issuing  an  execu- 
tion, in  the  discretion  of  the  surrogate.  Now,  this  section 
obviously  does  specify  certain  cases  in  which  a  surrogate's 
decree  may  be  enforced  by  imprisonment ;  but  it  is  important 
to  observe  that  nothing  in  the  section  necessarily  or  specific- 
ally relates  to  a  decree  for  the  payment  of  costs,  pure  and 
simple.  Section  2554  provides  that  a  decree  directing  the 
payment  of  a  sum  of  money  into  court,  or  to  one  or  more 
parties,  may  be  enforced  by  an  execution  against  the  property 
of  the  party  directed  to  make  payment.  For  the  purpose  of 
determining  the  effect  of  the  different  provisions  of  this  Code, 
with  respect  to  each  other,  they  are  to  be  deemed  to  have  been 
enacted  simultaneously.  (Sec.  3355.)  Treating  the  sections 
referred  to  as  having  been  enacted  on  the  same  day  and  in  the 
same  bill,  and  reading  them  all  together,  the  question  here  is, 
what  is  their  legal  effect  and  real  meaning  ?  Section  15  relates 
to  costs,  and  to  costs  alone,  and  prohibits  imprisonment  for 
their  collection.    Section  2555  relates  to  decrees  of  Surrogates' 
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Courts  directing  the  payment  of  money  or  the  performance 
of  any  other  act,  and  is  not  at  all  in  conflict  with  section  15. 
The  two  provisions  can  have  full  force  and  effect  and  stand 
together.  If  the  decree  in  the  Surrogate's  Court  simply 
directs  the  payment  of  costs  and  nothing  else,  imprisonment 
cannot  follow,  under  the  provisions  of  section  15.  There  is 
nothing  in  section  2555  inconsistent  with  tliis.  That  section 
manifestly  refers  to  decrees  for  the  payment  of  money 
adjudged  against  a  party  other  than  mere  costs.  It  author- 
izes imprisonment  for  the  enforcement  of  such  decree,  and  it 
may  very  well  be  that  when,  in  such  a  decree  for  the  payment 
of  money,  general  costs  are  also  included  as  an  incident  of  the 
judgment,  that  then  the  whole  decree  may  be  enforced  by 
proceedings  for  contempt.  But  that  is  not  the  case  before  us. 
The  money  which  the  appellant  was  directed  by  the  order  to 
pay  was  costs,  and  nothing  else,  and  the  collection  of  such 
costs  cannot  be  enforced  by  imprisonment  without  wolating 
the  general  prohibition  of  section  15.  Since  there  is  nothing 
in  section  2555  specifically  authorizing  the  enforcement  of  a 
judgment  or  decree  for  costs  by  imprisonment,  and  since 
imprisonment  in  such  cases  is  absolutely  forbidden  by  sec- 
tion 15,  the  two  sections,  when  read  together  and  construed 
together,  relieve  the  appellant  in  this  case  from  liability  to 
imprisonment. 

There  is  another  view  of  the  case  that  tends  to  strengthen 
this  conclusion.  There  are  numerous  proceedings  author- 
ized by  statute  in  the  Surrogates'  Courts  touching  the  admin- 
istration of  estates  of  deceased  persons,  such  as  the  removal 
of  testamentary  trustees,  their  accounting,  and  even  the  account- 
ing of  executors  generally,  as  to  which  the  Supreme  Court 
has  concurrent  jurisdiction.  It  is  not  claimed  tliat  in  any  of 
these  cases  a  decree  for  costs,  when  made  in  the  Supreme 
Court,  could  be  enforced  by  imprisonment.  It  is  probably 
true  that  the  proceeding  in  this  very  case  for  the  removal  of 
the  appellant  as  testamentary  trustee,  could  have  been  insti- 
tuted in  the  Supreme  Court,  and,  had  it  been  instituted  in 
that  tribunal  and  the  same  costs  awarded,  it  would  not  be 
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claimed  that  the  delinquent  trustee,  removed  by  the  judg- 
ment, could  have  been  subjected  to  imprisonment  for  the  non- 
payment of  the  costs.  So  that,  if  the  decision  of  the  courts 
below  is  corfect,  a  litigant  in  the  Surrogate's  Court  may  be 
imprisoned  for  costs,  while  if  precisely  the  same  litigation  had 
been  instituted  in  another  court  with  concurrent  jurisdiction, 
such  a  remedy  would  not  follow.  We  do  not  think  that  the 
several  sections  of  the  Code  to  which  reference  has  been 
made,  when  properly  construed  and  understood,  can  possibly 
lead  to  such  inconsistent  and  incongruous  results.  The  gen- 
eral prohibition  against  imprisonment  for  costs  contained  in 
section  15,  when  read  into  the  subsequent  section,  as  it  should 
be,  prohibits  such  imprisonment  in  all  cases  where  the  success- 
fnl  party  has  recovered  costs,  simply  without  regard  to  the 
particular  court  in  which  the  proceeding  is  instituted.  This 
construction  harmonizes  the  two  sections  and  gives  full  scope 
and  operation  to  each,  and,  at  the  same  time,  enforces  what 
was  obviously  the  general  policy  of  the  legislature,  to  prohibit 
imprisonment  for  costs,  except  in  the  cases  specially  reserved. 
Without  attempting  to  criticize  any  of  the  cases  cited  by 
the  learned  counsel  for  the  respondent  in  support  of  the 

decree  below,  it  is  quite  suflScient  to  say  that  none  of  them 

are  controlling,  and  the  most  important  ones  can  be  easily 

reconciled  with  the  result  reached  in  this  case. 
For  these   reasons  I  think  the  order  of  the   Appellate 

Division  and  that  of  the  surrogate  should  be  reversed,  vsith 

costs  to  the  appellant  in  all  the  courts. 
All  concur,  except  Gray,  J.,  who  dissents  on  the  ground 

that  the  court  has  committed  itself  to  the  other  view  in  the 

Dissosway  Case  (91  N.  Y.  235). 
Orders  reversed. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Groton 
Savings  Bank,  Appellant,  v.  Edward  P.  Barker  et  al., 
Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Respondents. 

1.  Tax — Sayings  Banks  —  Surplus.  When  the  surplus  of  a  savings 
bank,  under  the  statutes  of  its  domicile,  belongs  in  equity  to,  and  is  sub- 
ject to  distribution  among,  its  depositors,  it  is  to  be  deemed  a  liability  as 
well  as  an  asset,  and  comes  within  the  principle  that  deposits  in  savings 
banks  are  debts  that  can  be  used  to  offset  or  extinguish  assessments 
against  the  bank  upon  personal  property. 

2.  Foreign  Savings  Bank  —  Tax  on  Bank  Shares.  For  the  purposes 
of  local  taxation  in  this  state  of  a  savings  bank  of  another  state,  upon 
stock  of  banks  in  this  state  held  by  it  (L.  1882,  ch.  409,  §  312),  the  ques- 
tion whether  its  surplus  belongs  in  equity  to  its  depositors,  so  as  to  con- 
stitute a  debtor  liability  available  as  an  offset  to  the  assessment,  depends 
upon  the  statutory  provisions  of  its  own  state. 

8.  Connecticut  Savings  Bank.  "When,  under  the  statutes  of  its 
domicile  regulating  the  operations  of  a  savings  bank  and  governing  its 
obligations  and  duties  (as,  under  the  statutes  of  Connecticut  governing 
the  Groton  Savings  Bank),  its  surplus  or  profits  from  investments  must, 
aft-er  reaching  a  certain  amount  and  at  certain  times,  be  distributed  to  the 
depositors,  such  surplus  belongs  in  equity  to  the  depositors  and  is  within 
the  purview  of  the  statute  (L.  1857,  ch.  456,  §  4)  exempting  deposits  in 
savings  banks  from  taxation  against  the  bank  as  personal  property. 

People  ex  rel.  Oroton  Sav.  Bank  v.  Barker,  19  App.  Div.  64,  reversed. 

(Argued  October  4, 1897;  decided  October  12,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
18,  1897,  which  reversed  an  order  of  Special  Term  vacating 
an  assessment  upon  the  stock  of  certain  banks  in  the  city  of 
New  York,  held  by  the  relator,  for  the  purposes  of  taxation 
for  the  year  1894. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

£J8€Js  Coxoen  for  appellant.  The  court  below  erred  in 
reversing  the  order  of  the  Special  Term  and  aflSrming  the 
assessment,  because  the  money  represented  by  these  shares  of 
stock  was  "  due  to  depositors,"  and,  therefore,  exempt  from 
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taxation,  (L.  1867,  ch.  456.)  The  relator  having  made  affida- 
vit at  the  proper  time  that  its  debts  were  at  least  $701,512.23, 
and  had  not  been  used  to  reduce  its  taxation  on  any  other  per- 
sonal property,  the  commipsioners  should  have  struck  the 
whole  assessment  from  the  roll,  and  the  learned  Appellate 
Division  erred  in  affirming  such  assessment.  (Gen.  Laws,  ch. 
24,  §  6a;  U.  S.  K.  S.  §§  5214,  5219;  People  v.  Weaver,  100 
U.  S.  539 ;  L.  1882,  ch.  409,  §  312.) 

James  M.  Ward  and  Fra/nda  M.  Scott  for  respondents. 
An  exemption  of  property  accorded  to  the  appellant  by  the 
statutes  of  Connecticut  would  not  avail  to  exempt  such  prop- 
erty in  the  state  of  New  York.  {Catlin  v.  Trustees  of  Triiv- 
ity  College,  113  N.  Y.  142;  People  ex  rel.  v.  Coleirum,  135 
N.  Y.  231.)  Savings  banks  are  not  wholly  exempt  from  tax- 
ation under  the  laws  of  the  state  of  New  York.  (L.  1857, 
ch.  456,  §  4 ;  L.  1892,  ch.  202.)  Even  if  a  savings  bank,  as 
such,  were  not  taxable,  under  the  laws  of  this  state,  on  its 
deposits  and  accumulations,  it  would  still  be  liable  to  taxation 
as  a  stockholder  in  a  national  bank,  without  regard  to  the 
ownership  of  the  shares.  {Bank  of  Redemption  v.  Boston, 
125  T7.  S.  60 ;  People  ex  rel.  v.  Coleimm,  135  N.  Y.  231.) 
The  original  assessment  against  appellant  was  in  strict  accord- 
ance with  law.  (1  R  S.  387,  §  51 ;  U.  S.  K.  S.  §  312;  L. 
1882,  ch.  409,  §§  312,  313 ;  L.  1882,  ch.  410,  §  818 ;  L.  1892, 
eh.  714.)  The  assessment  and  taxation  of  tlie  appellant's  bank 
stock  was  not  made  at  a  greater  rate  than  that  applied  to  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  this 
state.  (U.  S.  R.  S.  §  5219  ;  Met^oantile  Bank  v.  New  York, 
121  U.  S.  138 ;  Palmer  v.  McMahon,  133  CT.  S.  660  ;  W.  iV. 
Bank  v.  Parker,  41  Fed.  Rep.  402 ;  L.  1882,  ch.  409,  §§  312, 
325,  326.)  Under  the  construction  placed  by  the  courts  upon 
the  provision  of  the  Revised  Statutes  of  the  state  of  Con- 
necticnt  relating  to  the  relations  between  the  savings  banks  in 
that  state  and  their  depositors,  it  is  quite  plain  that  the  relation 
of  debtor  and  creditor  does  not  exist,  and  that  the  appellant  is 
not  entitled  to  deduct  from  its  gross  assets  as  a  liability  the 
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amount  of  its  deposits  before  the  gross  surplus  is  ascertained. 
{Eaves  v.  P.  S.  Ba/nk^  27  Conn.  229 ;  Savings  Bamk  of  New 
London  v.  Town  of  New  London^  10  Conn.  Ill ;  Coite  v. 
Society  of  Savings^  32  Conn.  173 ;  Green  v.  S.  M.  Co.^  52 
Conn.  330 ;  Price  v.  Society  for  Savings^  64  Conn.  362.)  The 
determination  of  the  commissioners  now  under  review  in  this 
proceeding  is  entirely  within  the  lines  indicated  for  their  direc- 
tion in  assessing  the  shares  of  stock  owned  by  a  Connecticut 
savings  bank  in  national  banking  associations  in  this  city  in  the 
case  of  People  ex  reh  v.  Coleman  (135  N.  T.  231).  {Peo- 
ple ex  rel.  v.  Coleman^  45  N.  Y.  S.  R.  136.) 

O'Brien,  J.  The  defendants,  as  commissioners  of  taxes 
and  assessments  in  the  city  of  New  York,  in  the  year  1894, 
assessed  tlie  relator,  a  savings  bank,  incorporated  and  existing 
under  the  laws  of  the  state  of  Connecticut,  in  the  sum  of 
$43,000  as  a  part  of  its  surplus  invested  in  bank  stocks  in  the 
city  of  New  York.  The  court  at  Special  Term  reversed  the 
action  of  the  assessors  and  set  aside  the  assessment  as  unauth- 
orized. The  controversy  in  that  court  seems  to  have  turned 
upon  the  question  whether  the  deposits  in  savings  banks  were 
debts,  within  the  meaning  of  the  statute,  which  can  be  offset 
against  assessments  for  personal  property.  It  was  held  that 
such  deposits  were  debts,  and  that  as  they  exceeded  the  assess- 
ment, the  so-called  surplus  of  the  relator  was  not  taxable. 
But  upon  an  appeal  by  the  defendants  to  the  Appellate  Divis- 
ion, the  order  of  the  Special  Term  was  reversed  and  the 
assessment  reinstated.  The  learned  Appellate  Division  agreed 
with  the  Special  Term  that  deposits  in  savings  banks  were 
debts  that  could  be  used  to  offset  or  extinguish  assessments 
upon  personal  property ;  but  that  this  principle  did  not  apply 
to  any  surplus  existing  after  all  the  liabilities  and  obligations 
of  the  bank  had  been  deducted  from  the  assets.  .  It  was  sup- 
posed that  the  case  of  People  ex  rel.  Savings  Bank  of  New 
London  v.  Coleman  (135  N.  Y.  231)  sustained  this  conclusion ; 
and  that  case  certainly  does,  if  the  facts  in  this  case  are  the 
same.     In  that  case  Judge  Earl  said  :  "  Tlie  exemption  was 
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only  to  tlie  extent   of  the  deposits  due  to  depositors.     The 
surplus  held  by  savings  banks  not  being  due  to  depositors, 
and,  therefore,  not  taxable  against  them,  was  left  where  it  was 
before,  liable  to  taxation  against  the  banks."     The  result  in 
that  case  very  evidently  proceeded  upon  the  assumption  that 
the  surplus  of  a  savings  institution  is  not  in  any  sense  an  obli- 
gation due  to  the  depositors.     So  far  as  appears,  there  was 
nothing  in  that  case  to  show  that  the  depositors  had  any  inter- 
est whatever  in  the  surplus,  or  that  they  could  ever  be  entitled 
to  any  part  of  it.     It  was  treated  as  a  part  of  the  property 
of  the  corporation  itself,  quite  independent  of  any  interest  in 
the   depositors.     By  the  fourth  section  of    chapter  456  of 
the  Laws  of   1857,  "  the    deposits  in   any  bank  for  savings 
which    are    due   to   depositors,   and    the  accumulations    in 
any  life  insurance   company   organized  under   the  laws  of 
this  state,  so  far  as  the   said   accumulations  are  held   for 
the  exclusive  benefit  of  the  assured,  shall  not  be  liable  to  taxa- 
tion, other  than  the  real  estate  and  stocks  which  may  be 
owned  by  such  bank  or  company,  and  which  are  now  liable  to 
taxation  under  the  laws  of  the  state."     Under  this  statute  it 
was  held  in  the  case  referred  to,  that  the  deposits  in  savings 
banks  were  exempt  from  taxation  against  the  bank.     The  bank 
stock  of  the  relator  was  undoubtedly  subject  to  taxation,  but 
the  assessment  was  subject  to  be  offset  by  the  debts  and  lia- 
bilities which  it  owed  to  depositors ;  and  the  question  here  is 
whether  the  surplus  of  the  relator  was  such  a  debt  or  obliga- 
tion.    It  would  seem  that  in  the  decision  of  the  above  case 
the  court  assumed  that  depositors  in  savings  banks  have  no 
interest  in  the  surplus,  and,  as  before  stated,  there  was  nothing 
in  the  record  to  the  contrary,  and,  indeed,  the  question  was 
not  raised  in  that  case.     The  facts  in  this  case,  however,  are 
quite  different,  since  it  appears  by  the  legislative  charter  itself 
under  which  the  relator  exists  as  a  corporation,  that  the  income 
or  profit  which  it  derives  from  investments  is  to  be  divided 
among  the  persons  making  the  deposits,  their  executors  or 
administrators,  and  in  just  proportion,  with  such  reasonable 
deduction  as  may  be  chargeable  thereon.     It  also  appears  by 
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the  general  statute  of  Connecticut  regulating  the  operations  of 
savings  banks,  that  the  net  income  of  any  savings  bank  in 
excess  of  a  sum  equal  to  one-eighth  of  one  per  cent  of  its 
deposits  actually  earned  during  the  six  months  last  preceding, 
and  no  more,  may  be  semi-annually  divided  among  the  deposit- 
ors ;  but  that  no  such  dividend  shall  be  made  until  the  surplus 
shall  have  accumulated  to  an  amount  equal  to  three  per  cent 
of  its  deposits ;  that  such  accumulation  sliall  be  kept  as  a  con- 
tingent fund  to  the  extent  of  ten  per  cent  of  its  deposits,  and 
any  surplus  beyond  that  shall  be  divided  among  the  depositors 
entitled  to  such  dividends,  in  sums  of  not  less  than  one  per 
cent  of  its  deposits.     It  is  apparent  from  these  statutes  that 
the  profits  of  savings  banks,  under  the  laws  which  governed  the 
obligations  and  duties  of  this  relator,  belong  in  equity  to  the 
depositors  and  are  a  part  of  the  deposits  in  the  same  sense 
that  the  stipulated  interest  is,  or  may  be.     It  is  true  that 
they  are  not  payable  at  the  same  time,  or  in  the  same  way, 
and  that  they  may  be  held  by  the  bank  as  a  fund  until  they 
have  reached  the  specified  amount.     This  is  for  the  purpose 
of  security  to  the  depositors  against  unforeseen  contingencies. 
But  in  the  end,  under  the  general  spirit  and  purpose  of  the 
statutes,   the  depositors,   their    personal    representatives   or 
assigns,  would  be  entitled,  in  equity,  to  the  pecuniary  benefits 
of  such  accumulated  profits.     The  so-called  surplus  is,  there- 
fore, within  the  equity  of  the  statute  exempting  depositors  of 
savings  banks  from  taxation.     This  surplus  fund  is  a  debt,  or 
obligation,  due  to  depositors,  just  as  much  as  the  accumulated 
interest   stipulated  to  be  paid   to  them.     There  is  no   more 
reason,  under   these   circumstances,  for  taxing,  the   surplus 
fund  of  a  savings  bank  than  the  accumulations  of  a  life  insur- 
ance company  held  for  the  exclusive  benefit  of  the  assured. 
The  exemption  in  both  cases  is  expressed  in  the  same  section 
of  the  statute,  and  in  the  same  sentence ;  and  in  ascertaining 
the  real  condition  of  a  savings  bank  for  the  purpose  of  such 
taxation  as  was  made  in  this  case,  the  surplus  of  the  relator 
should  not  only  have  been  included  among  its  assets,  but 
among  its  liabilities  and  obligations  as  well.     The  learned 
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Appellate  Division  treated  it  as  one  of  the  relator's  assets,  but 
did  not  include  it  in  its  liabilities,  and  it  was  by  this  method 
of  computation  that  the  so-called  surplus  was  made  out.  The 
court  refused  to  treat  it  as  an  obligation  due  to  depositors 
and  available  to  the  relator  as  an  offset  against  the  assessment 
upon  its  bank  stock.  It  was  assumed  that  the  relator's  sur- 
plus was  not  an  obligation  due  or  to  become  due,  in  any  sense, 
to  depositors,  and  this  assumption  was  no  doubt  based  upon 
the  remark  in  the  case  above  cited,  but  which  was  not 
involved  in  the  case. 

The  obligations  of  the  relator  to  its  depositors  must  be  ascer- 
tained from  the  provisions  of  the  law  of  Connecticut,  since 
it  is  under  that  law  that  it  was  organized,  and  that  its  con- 
tracts and  obligations  must  be  measured.  We  are  not  con- 
cerned with  the  question  whether,  under  the  laws  of  this  state 
in  regard  to  savings  banks,  such  surplus  is  taxable  or  not. 
There  are  provisions  in  the  statutes  of  this  state  which  seem 
to  indicate  that  surplus  profits  must,  after  reaching  a  certain 
amount  and  at  certain  times,  be  distributed  to  depositors.  It 
is  not,  however,  necessary  in  this  case  to  consider  the  scope  or 
meaning  of  these  provisions.  But  we  do  not  see  how,  under 
the  language  of  the  Connecticut  statutes,  the  relator's  surplus, 
as  it  V6  called,  can  be  treated  otherwise  than  as  an  obligation 
due  to  depositors,  and,  hence,  as  a  part  of  the  deposits,  in 
ascertaining  the  liability  of  the  relator  to  taxation  upon  the 
stock  in  question. 

For  these  reasons  we  think  that  the  order  of  the  Appellate 
Division  should  be  reversed  and  that  of  the  Special  Term 
affirmed,  with  costs  to  the  relator  in  all  the  courts. 
All  concur. 
Order  reversed. 
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The  People  of  the  State  of  New  York  ex  rel.  The 
Bridgeport  Savings  Bank,  Kespondent,  v.  Edward  P. 
Barker  et  al.,  Commissioners  of  Taxes  and  Assessments 
of  the  City  of  New  York,  Appellants. 

1.  Tax  on  Bajjk  Shares  Owned  by  Savings  Bank  —  Deposits  as 
Offset.  A  savings  bank's  deposits  constitute  a  debt  to  its  depositors 
and  are  to  be  deducted  from  its  total  assets,  as  b^  liability,  in  setting  off  its 
debts  against  tbe  value  of  stock  of  banks  in  this  state  owned  by  it,  for 
the  purposes  of  local  assessment  and  taxation  on  such  stock,  under  the 
Banking  Law  (L.  1882,  ch.  409,  §  312). 

2  Foreign  Savings  Bank.  A  savings  bank  of  another  state,  on  being 
assessed  for  local  taxation  here  upon  stock  of  banks  in  this  state  owned  by 
it,  is  entitled  to  all  the  deductions  and  exceptions  allowed  to  a  private 
citizen  of  this  state  in  the  assessment  of  his  personal  property. 

8.  United  States  Bonds,  In  assessing  a  savings  bank  for  local  taxa- 
tion upon  stock  of  banks  in  this  state  owned  by  it,  it  is  entitled  to  deduct 
from  the  apparent  surplus,  arrived  at  by  deducting  from  its  assets  the 
amount  due  its  depositors,  the  value  of  United  States  bonds  in  which 
such  surplus  is  invested. 

People  ex  rel.  Bridgeport  8.  Bank  v.  Barker,  19  App.  Div.  628,  affirmed. 

(Argued  October  4,  1897;  decided  October  12,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
29,  1897,  which  affirmed  an  order  of  Special  Term  vacating 
an  assessment  upon  shares  of  national  and  state  banks  in  the 
city  of  New  York  belonging  to  the  relator  for  the  purposes 
of  taxation  for  the  year  1894. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  M,  Ward  and  Francis  M.  Scott  for  appellants.  An 
exemption  of  property  accorded  to  the  respondent  by  the 
statutes  of  Connecticut  would  not  avail  to  exempt  such  prop- 
erty in  the  state  of  New  York.  {Catlin  v.  Trustees  of 
Trinity  College^  113  N.  Y.  142 ;  People  ex  rel,  v.  Coleman^ 
135  N.  Y.  231.)  Savings  banks  are  not  wholly  exempt  from 
taxation  under  the  laws  of  the  state  of  New  York.  (L.  1857, 
ch.  456,  §  4.)     Even  if  a  savings  bank,  as  such,  were  not  tax- 
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able,  under  the  laws  of  this  state,  on  its  deposits  and  accnmu- 
iations,  it  would  still  be  liable  to  taxation  as  a  stockholder  in 
a  national  bank  without  regard  to  the  ownership  of  the  shares. 
(Bank  of  Hedeinption  v.  Boston^  125  U.  S.  60;  People 
ex  rel.  v.  Coleman^  135  N.  Y.  231.)  The  original  assess- 
ment against  respondent  was  in  strict  accordance  with  law. 
(1 R.  S.  387,  §  51 ;  U.  S.  R  S.  §  5219 ;  L.  1882,  ch.  409, 
§^312,  313;  L.  1882,  ch.  410,  §  818;  L.  1892,  ch.  714.) 
The  amount  shown  to  be  invested  in  United  States  bonds 
is  not  to  be  deducted  f rona  the  gross  surplus  before  ascertain- 
ing the  net  surplus  as  applicable  to  the  assessment  against  the 
bank  shares  in  national  banking  associations  in  New  York  city 
owned  by  the  respondents.  (L.  1892,  ch.  714,  §  202  ;  135  N. 
Y.  231.)  The  assessment  and  taxation  of  the  respondent's 
bank  stock  was  not  made  at  a  greater  rate  than  that  applied 
to  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  this  state.  (IT.  S.  R.  S.  §  5219  ;  Mercantile  Banh  v.  New 
York,  121  U.  S.  138 ;  Palmer  v.  McMahon,  133  IT.  S.  660 ; 
F.  N,  Bank  v.  Parker,  41  Fed.  Rep.  402;  L.  1882,  ch. 
409,  §§  312,  325,  326.)  Under  the  construction  placed  by  the 
courts  upon  the  provision  of  the  Revised  Statutes  of  the  state 
of  Connecticut  relating  to  the  relations  between  the  savings 
banks  in  that  state  and  their  depositors,  it  is  quite  plain  that 
the  relation  of  debtor  and  creditor  does  not  exist,  and  that  the 
respondent  is  not  entitled  to  deduct  from  its  gross  assets  as  a 
liability  the  amount  of  its  deposits  before  the  gross  surplus  is 
ascertained.  {Eaves  v.  P.  IS,  BanJc,  27  Conn.  229 ;  Savings 
Bank  of  New  London  v.  Town  of  New  London,  10  Conn. 
Ill ;  Coite  v.  Society  of  Savings,  32  Conn.  173 ;  Green  v.  S. 
M.  Co,^  52  Conn.  330 ;  Price  v.  Society  for  Savings,  64 
Conn.  362.)  The  assessment  cannot  be  reduced  below  the 
sum  of  $9,370.98  as  the  net  surplus  after  making  all  deduc- 
tions from  the  gross  surplus  including  the  sum  of  $220,000, 
the  actual  value  of  its  United  States  bonds,  and  all  other 
deductions  for  property  taxable  elsewhere,  and  the  value  of 
the  real  estate  owned  by  respondent.  {People  ex  rel.  v.  Cole- 
man, 135  N.  Y.  231.) 
17 
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JEsek  Cowen  for  respondent.  Under  section  6214  of  the 
United  States  Revised  Statutes,  holders  of  national  bank  stock 
are  to  l>e  taxed  in  the  state  where  the  bank  is  located  on  the 
same  terms  as  capital  is  taxed  in  the  hands  of  individual  citi- 
zens of  the  state.  A  citizen  of  New  York  can  ofcet  his  debts 
against  an  assessed  valuation  of  his  personal  property.  A 
foreign  savings  bank  can  do  the  same  thing,  and  the  amounts 
owing  for  deposits  in  such  savings  banks  are  debts  due  to  its 
depositors.  {People  v.  M,  cfe  T,  S.  Inst,  92  N.  Y.  7 ;  L. 
1875,  ch.  371,  §  38;  Eaves  v.  P.  8.  Bank,  27  Conn.  232; 
People  ex  rel.  v.  Coleman^  135  N.  Y.  235.)  The  assets  of  a 
foreign  savings  bank,  invested  in  this  state  can,  in  any  event, 
only  1)0  taxed  to  an  amount  equal  to  the  surplus  of  the  taxable 
property  of  the  bank  over  its  deposits.  As  the  relator  in  this 
case  has  no  such  surplus,  the  assessment  was  properly  vacated. 
{People  ex  rel,  v.  Coleman,  135  N.  Y.  231.) 

Bartlett,  J.  The  relator  is  a  Connecticut  corporation  and 
was,  in  1894,  the  owner  of  certain  shares  of  stock  of  national 
and  state  banks  doing  business  in  the  city  of  New  York,  the 
market  value  of  which  was  $49,934.  The  defendants  assessed 
the  relator  upon  the  total  amount  of  this  stock.  Application 
was  duly  made  to  the  defendants  to  vacate  this  assessment,  on 
the  ground  that  the  just  debts  of  the  relator  exceeded  the 
aggregate  value  of  the  shares.     This  application  was  refused. 

The  Special  Term  reviewed  the  assessment  on  certiorari  and 
vacated  it  upon  the  ground  that  it  was  illegal,  erroneous  and 
void.  This  order  was  unanimously  affirmed  by  the  Appellate 
Division. 

The  learned  counsel  for  the  defendants  discussed  upon  this 
appeal  two  propositions,  viz. :  First,  that  the  relator  is  not 
entitled  to  have  deducted  from  its  total  gross  assets,  as  a  lia- 
bility, the  amount  of  its  deposits,  upon  the  theory  that  it  is  a 
debt ;  second,  that  the  relator  is  not  entitled  to  have  deducted 
from  its  apparent  surplus,  as  an  investment  in  property  not 
taxable,  $220,000,  representing  the  market  value  of  the 
United  States  bonds  held  by  it. 
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As  to  the  first  proposition,  it  has  been  decided  by  this  court 
that  the  primary  relation  of  a  depositor  in  a  savings  bank  to 
the  corporation  is  that  of  creditor  and  not  that  of  a  beneficiary 
of  a  tnist.  {People  v.  Merchants  and  Traders*  Savings 
Institution,  92  N.  Y.  7.) 

The  bank  is  liable  to  pay  the  depositor  the  amount  of  his 
deposit  as  a  debt.  This  being  so,  it  follows  that  the  amount 
is  to  be  deducted  from  the  gross  assets  as  a  liability. 

As  to  the  second  proposition,  we  think  the  value  of  the 
United  States  bonds  should  be  deducted  from  the  apparent 
surplns. 

The  Banking  Law  of  this  state  requires  the  shares  of 
national  and  state  banks  to  be  assessed  in  the  place  where  the 
bank  is  located  whether  the  stockholder  resides  there  or  not, 
but  he  is  to  be  accorded  all  deductions  and  exceptions  allowed 
by  law  in  assessing  the  value  of  other  taxable  personal  prop- 
erty owned  by  the  individual  citizen  of  the  state.  (L.  1882, 
ch.  409,  §  312.) 

The  individual  citizen  is  allowed  to  deduct  from  the  value 
of  his  persona]  property  his  debts  and  such  stocks  as  are 
otherwise  taxable,  and  such  other  property  as  is  exempt  by 
law  from  taxation. 

In  the  case  of  the  individual  the  amount  invested  in  United 
States  bonds  would  be  deducted  if  held  in  good  faith.  It  is 
urged  in  the  case  at  bar  by  the  commissioners  that  if  the 
amount  due  depositors  is  deducted  from  the  gross  assets  as  a 
liability  it  must  have  included  the  United  States  bonds  owned 
by  the  relator,  as  they  were  doubtless  purchased  with  money 
received  on  deposit,  and  that  to  deduct  the  amount  again 
would  be  to  deduct  $220,000  of  the  deposits  twice. 

We  do  not  think  this  reasoning  is  sound. 

In  ascertaining  its  apparent  surplus  the  relator  is  entitled  to 
deduct  the  amount  due  depositors  as  a  liability,  and  from  that 
apparent  surplus  are  to  be  deducted  all  the  allowances  accorded 
the  private  citizen  in  the  assessment  of  his  personal  property. 
If  the  relator  elects  in  good  faith  to  invest  its  apparent  surplus 
in  securities  that  are  not  taxable  under  the  laws  of  this  state 
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the  assessing  officer  is  bound  by  the  statute  to  recognize  its 
right  to  do  so. 

This  rule  of  assessment  has  been  repeatedly  followed  in 
this  state.  {People  ex  rel.  Savings  Bank  of  New  London  v. 
Coleman,  135  N.  Y.  231.) 

It  is  unnecessary  to  go  over  in  detail  the  figures  in  this  case 
which  have  led  the  court  below  to  hold  tliat,  in  the  year  1894, 
the  relator  had  no  net  surplus  which  was  properly  taxable. 

The  learned  counsel  for  the  relator,  while  not  conceding 
that  the  figures  of  the  appellants'  brief  are  correct,  insists  that 
they  show,  when  corrected,  that  the  debts  exceed  the  taxable 
assets  as  follows : 

Gross  assets. .  i $4,089, 343  33 

Deduct  item  of  "  profit  and  loss,"  improperly 

treated  as  an  asset 34, 322  79 

True  gross  assets $4,055,020  54 

Deduct  liabilities 3, 722, 765  75 

Apparent  surplus    .    $332, 254  79 

Deduct  exemptions  as  stated  by  defendants' 

counsel,  which  includes  U.  S.  bonds 357,  206  60 

Excessof  liabilities $24,951  81 

The  counsel  for  defendants  insists  that  the  second  item  in 
the  above  statement,  called  ''profit  and  loss,"  which  was 
treated  as  a  liability  in  the  return  to  the  writ  of  certiorari 
herein,  is  an  asset.  If  this  position  is  sound  it  would  leave  a 
net  surplus  of  $9,370.98. 

We  find  nothing  in  the  record  which  justifies  the  contention 
that  this  item  of  "  profit  and  loss  "  is  an  asset,  and  an  inspec- 
tion of  the  original  account  contained  in  the  return  seems  to 
indicate  that  it  is  a  mere  fiction  of  bookeeping  in  balancing  the 
books,  and  ought  not  to  appear  on  either  side  of  the  account. 

The  order  appealed  from  should  be  aflSrmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  of  the  State  of  New  Tobk  ex  rel.  Fbedebiok 
Eldeed,  Je.,  Eespondent,  v.  John  Palmeb,  Secretary  of 
State  of  the  State  of  New  York,  Appellant. 

1.  New  York  and  Kings  Counties— County  Officers  —  Election 
asdTerm.  The  provision  of  the  Constitution  of  1894  (Art.  10,  §  1), 
which  took  effect  January  1,  1895,  that  county  officers,  including  district 
attorneys,  in  the  counties  of  New  York  and  Kings,  "shall  be  chosen  by 
the  electors  once  in  every  two  or  four  years  as  the  legislature  shall  direct," 
contemplated  action  by  the  legislature  precedent  to  election  and  confers 
no  authority  upon  the  legislature  as  to  an  election  consummated  before 
legislation. 

2.  Kings  County  —  District  Attorney — Unconstitutionality  of 
L  1896.  Ch.  772.  Chapter  772,  Laws  of  1896,  providing  that  district 
attorneys  of  Kings  county  shall  be  elected  once  in  every  four  years,  was, 
in  80  far  as  it  assumed  to  fix  at  four  years  the  term  of  the  incumbent  who 
had  been  elected  in  November,  1895,  invalid  as  an  exercise  of  the  power 
conferred  by  the  Constitution  upon  the  legislature  to  fix  the  term,  and 
is,  to  that  extent,  unconstitutional  and  void. 

8.  Term  op  Office,  in  Absence  of  Legislation.  In  the  absence  of 
legislation  preceding  their  election,  the  terms  of  county  officers  in  the  coun- 
ties of  New  York  and  Kings  must,  under  the  present  Constitution  (Art. 
10,  §  1 ;  art.  12,  §  3)  be  deemed  to  be  two  years,  which,  as  to  future  cases, 
may  be  extended  to  four  years  if  the  legislature  shall  so  prescribe. 

4.  Term  of  Present  Incumbent.  In  the  absence  of  legislation  pre- 
ceding his  election,  the  term  of  the  present  incumbent  of  the  office  of 
district  attorney  in  Kings  county,  elected  at  the  general  election  in  Novem- 
ber, 1895,  is  two  years,  and  expires  December  81,  1897;  and  a  successor 
should  be  elected  in  November,  1897. 

5.  Election  of  1899.  That  part  of  the  act  of  1896  (Ch.  772)  which 
prescribes  a  term  of  four  years  for  the  office  of  district  attorney  of  Kings 
county  from  and  after  December  31,  1899,  is  separable,  and  is  a  valid 
fixing  of  the  terms  of  the  officers  to  be  elected  in  that  and  subsequent  years. 

6.  Election  op  1897.  The  term  of  the  district  attorney  of  Kings 
county,  to  be  elected  at  the  general  election  in  November,  1897,  will  be 
two  years,  terminating  December  31,  1899. 

7.  Election  in  1897.  The  statutory  and  constitutional  authority  for 
holding  an  election  for  district  attorney  in  Kings  county  in  1897  is  ample. 

Pieople  ex  rel.  Eldred  v.  Palmer,  21  App.  Div.  101,  affirmed. 

(Argued  October  7,  1897;  decided  October  18.  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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October  6,  1897,  which  reversed  an  order  of  Special  Term 
denying  relator's  motion  for  a  peremptory  writ  of  mandamus. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Joseph  A.  Burr^  John  M.  Ward  and  Herman  IL  Baker 
for  appellant.     In  the  absence  of  any  legislation  of  any  sort 
relating  to  the  office  of  district  attorney  in  the  county  of 
Kings,  subsequent  to  January  1,  1895,  the  terra  of  office  of 
Mr.  Backus,  who  was  elected  in  November,  1895,  would  not 
expire  until  the  31st  day  of  December,  1899.     Still   more, 
there  will  be  no  expiration  of  the  term  of  such  office  on  the 
31st  day  of  December,  1897,  and  such  office  cannot  be  filled 
at  the  coming  general  election  in  November,  1897.     (L.  1896, 
ch.  772.)     The  act  of  1896   is  a   valid   law.     {Eathbone  v. 
Wirth,  150  N.  Y.  470  ;  Koch  v.  Mayor,  etc.,  152  N.  Y.  72.) 
The  act  of  1896  was  not  in  any  sense  an  act  extending  the  term 
of  an  incumbent  then  in  office.     (Throop  on  Public  Officers, 
§  17 ;  People  ex  rel.  v.  Bull,  46  N.  Y.  61 ;  People  ex  rel.  v. 
McKinney,  52  N.  Y.  374;  People  ex  rel.  v.  FoUy,  148  N. 
Y.  677  ;   People  ex  rel  v.  CrooTcs,  53  N.  Y.  648 ;   Const 
N.  Y.  art.  1,  §  16 ;  art.  10,  §  1 ;  People  ex  rel,  v.  Comptroller^ 
11  App.  Div.  114 ;  L.  1892,  ch.  680,  §  2.)     Such  construction 
of  the  Constitution  and  the  statutes  as  we  here  contend  for, 
can  work  no  possible  injury.     The  provision  referred  to  in  the 
Constitution  was  part  of  the  general  scheme  of  the  Constitu- 
tion to  separate  local  from  state  and  national  elections,  which 
was  more  clearly  manifested  in  article  12,  section  3,  which 
only  requires  that  local  elections  shall  be  held  in  an  odd-num- 
bered year,  not  in  every  odd-numbered  year.     (Throop  on 
Public  Officers,  §  308.)     Even  if  there  should  be  an  expira- 
tion of  term  in  the  office  of  the  district  attorney  of  Kings 
county  on  the  Slst  day  of  December,  1897,  it  cannot  be  fiU^ 
at  this  election.     (L.  1896,  ch.  772.) 

Nathaniel  H,  Clement  and  Isaac  M.  Kapper  for  respondent. 
It  is  the  established  policy  of  this  state  that  legislation  which 
extends  the  term  of  office  of  the  elected  incumbent  thereof  is 
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an  attempt  upon  the  part  of  the  legislature  to  exercise  the 
power  of  appointment,   and   is   unconstitutional   and   void. 
{People  ex  rel,  v.  BvZl^  46  N.  Y.  57 ;  People  ex  rd.  v.  McKin- 
ney,  52  N".  T.  374;  PeopU  ex  rel.  v.  Crooks,  53  N.  T.  648; 
People  ex  rel,  v.  Foley,  148  N.  Y.  677 ;  Rathhone  v.  Wirthj 
150  N.  Y.  459 ;  People  ex  rel.  v.  Randall,  151  N.  Y.  497.) 
In  order  to  sustain  this  legislation  we  are  compelled  to  assume 
that  the  district  attorney  of  Kings  county  was  elected  for  no 
definite  term  whatever.     (Const.  N.  Y.  art.  10,  §  1 ;  art.  12, 
§  3.)    The  Constitution  read  literally  as  well  as  with  an  eye 
to  meaning,  vests  no  power  in  the  legislature  to  create  or 
fix  terms  of  oflBce  of  constitutional  officers  after  their  elec- 
tion by  the  people.       The  words  in  the  Constitution,  "as 
the  legislature  shall  direct,"  have  ever  been  held  a  limita- 
tion or  check  upon  legislative  power  to  declare  the  dura- 
tion of  terms  of  office  to  a  period  of  time  anterior  to  the 
choice  by  the  people.    No  authority  has  ever  held  these  words 
to  be  a  grant  of  power  to  the  legislature  to  work  a  change 
in  the  term  of  office  of  a  constitutional  officer  whom  the 
people  have  already  elected.     (Const.  N.  Y.  art.  10,  §§  1,  2 ; 
People  ex  rel,  v.  Bull,  46  N.  Y.  57 ;  People  ex  rel,  v.  Comp- 
troUer,  20  Wend.  595  ;  Bergen  v.  Powdl,  94  N.  Y.  591  ;  30 
Hun,  438.)     In  ascertaining  the  term  of  office  for  which  a 
constitutional  officer  is  elected  under  a  provision  of  a  Consti- 
tution or  statute  which  leaves  the  length  of  the  term  in  doubt, 
that  construction  will  be  followed  which  limits  the  term  of  the 
office  to  the  shortest  time.     (Throop  on  Public  Officers,  §  308  ; 
Wright  V.  Adams,  45  Tex.  134.)     The  plain  reading  of  arti- 
cle 10,  section  1,  of  the  Constitution  is  that  the  term  of  office 
of  these  county  officers  in  New  York  and  Kings  counties  is 
two  years,  until  the  legislature,  in  advance  of  an  election, 
should  make  it  four  years.     {Rathhone  v.   Wirth,  150  N.  Y. 
474 ;  L.  1895,  ch.  826 ;  Story's  Const.  Law,  §§  587,  588-602  ; 
Paine  on  Elections,  §  3 ;   People  v.  Keeler,  17  N.  Y.    370 ; 
People  ex  rd,  v.  Bull,  46  N.  Y.  61 ;  Cooley's  Const.  Lim.  87 ; 
Potter's  Dwarris  on  Stat.  126,  143;  Oakley  v.  Aspinwall,  3 
N.  Y.  547 ;  People  ex  rel.  v.  Albertson,  55  N.  Y.  55 ;  People 


136  People  ex  rel.  Eldred  v.  Palmer.  [Oct., 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.         [Vol.  154. 


ex  rel.  v.  Draper^  15  N.  T.  544.)  In  the  construction  of  stat- 
utes we  find  the  general,  and,  in  fact,  unexceptional  rule,  in 
England  and  America  to  be,  that  no  statute  shall  have  a  retro- 
active operation  unless  there  be  something  in  the  very  nature 
of  the  case,  or  in  the  language  of  the  provision,  which  shows 
that  it  was  intended  to  have  a  retroactive  effect.  (Potter's 
Dwarris  on  Stat.  74,  162  ;  O'Reilly  v.  Utah,  N.  &  C.  S.  Co., 
87  Hun,  412.) 

Andrews,  Ch.  J.  Tliis  proceeding  was  instituted  to  obtain 
an  order  requiring  the  secretary  of  state  to  include  in  his 
notices  among  the  names  of  the  officers  to  be  voted  for  at  the 
ensuing  election  for  the  county  of  Kings  that  of  district  attor- 
ney. The  sole  question  relates  to  the  duration  of  the  term  of 
the  present  incumbent  of  that  oflBce,  who  was  elected  at  the 
general  election  held  in  November,  1895.  It  is  claimed  in 
behalf  of  the  relator  that  the  election  of  the  present  incum- 
bent was  for  the  term  of  two  years  from  January  1, 1896,  and 
that  his  term  expires  December  31,  1897.  It  is  insisted,  how- 
ever, in  behalf  of  the  defendant,  that  by  force  of  chapter  772 
of  the  Laws  of  1896,  passed  after  the  election  of  the  present 
incumbent,  his  term  of  office  was  fixed  at  four  years  from  the 
time  of  his  election,  which  does  not  expire  until  December 
31,  1899.  The  constitutionality  of  that  statute  is  challenged, 
and  it  has  been  held  by  the  Appellate  Division  for  the  sec- 
ond department  that  the  statute  is  unconstitutional  in  so  far  as 
it  continued  the  present  incumbent  in  office  for  the  term  men- 
tioned. Prior  to  the  first  day  of  January,  1895,  the  provision 
of  the  Constitution  which  regulated  the  election  and  term  of 
district  attorneys  was  as  follows :  "  Sheriffs,  clerks  of  counties, 
including  the  register  and  clerk  of  the  City  and  County  of  New- 
York,  coroners  and  district  attorneys,  shall  be  chosen,  by  the 
electors  of  the  respective  counties,  once  in  every  three  years  and 
as  often  as  vacancies  shall  happen."  (Const,  of  1846,  art.  X, 
sec.  1.)  The  predecessor  of  the  present  incumbent  of  the 
oflice  was  duly  elected  in  1892  for  three  years  under  the 
Constitution   of  1846,  and   his   term   expired  December  31, 
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1895,  and  the  present  incumbent,  as  stated,  was  elected  as  his 
successor.    When  lie  was  elected  the  terra  of  district  attorney 
of  Kings  county  had  been  changed  by  art.  X,  sec.  1,  of  the 
new  Constitution,  which  took  eflfect  January  1,  1895,  which 
declared :  "  SherifEs,  clerks  of  counties,  district  attorneys,  and 
registers  in  counties  having  registers,  shall  be  chosen  by  the 
electors  of  the  respective  counties,  once  in  every  three  years 
and  as  often  as  vacancies  shall  happen,  except  in  the  counties 
of  New  York  and  Kings,  and  in  counties  whose  boundaries  are 
the  same  as  those  of  a  city,  where  such  officers  shall  be  chosen 
by  the  electors  once  in  every  two  or  four  years  as  the  legisla- 
ture shall  direct."     The  object  of  this  provision  prescribing 
that  the  terms  of  the  county  officers  mentioned  in  the  coun- 
ties of  New  York  and  Kings,  should  be  two  or  four  years, 
was  to  bring  the  time  of  electing  these  officers  into  harmony 
with  the  new  constitutional  provision  contained  in  art.  XII, 
sec.  3,  requiring  that  the  election  of  city  officers,  except  in 
cities  of  the  third  class  and  of  county  officers  elected  in  the 
counties  of  New  York  and  Kings, "  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  in  November  in  an  odd  num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at 
the  end  of  an  odd  numbered  year."     It  is  manifest  that  to 
carry  out  the  purpose,  that  county  officers  in  the  counties  of 
New  York  and  Kings  should  be  elected  in  odd  numbered 
years,  it  was  essential  to  change  the  term  from  an  odd  to  an 
even  number,  as  a  continuous  three-year  term  would  necessa- 
rily make  every  alternate  term  expire  in  an  even  numbered 
year.     For  this  reason  it  was  declared  in  art  X,  sec.  1,  that 
"  such  officers  shall  be  chosen  by  the  electors  once  in  every  two 
or  four  years  as  the  legislature  shall  direct."     This  provision 
doubtless  contemplated  that  the  legislature  would  act  and  fix 
the  terra  of  the  district  attorney  and  the  other  county  officers 
in  the  counties  of  New  York   and  Kings  at  the  one  or  the 
other  of  these  periods.     The  whole  legislative  session  of  1895, 
however,  was  allowed  to  pass  without  any  statutory  enactment 
fixing  the  terra  of  the  district  attorney  or  any  other  of  the 
18 
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county  oflScers  in  Kings  county,  so  that  when  the  present 
incumbent  of  the  office  of  district  attorney  of  Kings  county 
was  elected  in  the  fall  of  1895,  there  was  no  legislative  enact- 
ment in  force  prescribing  the  duration  of  the  term.  The 
former  term  of  three  years  had  been  abrogated  by  force  of 
the  new  constitutional  provision,  and  the  legislature  had 
omitted  to  prescribe  any  other  term.  The  incumbent  was 
not  elected  for  three  years  for  the  reason  stated.  There 
was  no  statute  defining  the  duration  of  his  term,  and  if 
nothing  subsequently  had  occurred,  the  election  was  either 
wholly  invalid,  because  no  term  had  been  prescribed,  or  he 
was  elected  for  an  indefinite  term,  or  for  a  term  of  two  or 
four  years,  if  by  a  reasonable  construction  of  the  Constitution 
it  could  be  held  that  in  the  absence  of  legislation  the  duration 
of  the  term  was  fixed  by  the  Constitution  at  one  of  the  two 
periods.  But  on  the  20th  day  of  May,  1896,  after  the  pres- 
ent incumbent  had  entered  upon  his  office,  the  legislature 
enacted  chapter  772  of  the  laws  of  that  year  as  follows : 
"  The  present  district  attorney  of  the  county  of  Kings  sliall 
continue  in  said  office  until  the  Slst  day  of  December,  1899, 
and  his  successor  shall  be. chosen  at  the  annual  election  to  be 
held  next  preceding  the  said  Slst  day  of  December,  1899,  for 
the  term  of  four  years,  and  thereafter  district  attorneys  of 
the  county  of  Kings  shall  be  chosen  by  the  electors  of  said 
county  once  in  every  four  years."  If  this  was  a  valid  exer- 
cise of  legislative  power,  then  the  term  of  the  present  incum- 
bent will  continue  until  the  31st  day  of  December,  1899,  and 
no  election  of  a  successor  can  be  held  until  November  of  that 
year. 

We  concur  with  the  Appellate  Division  that  the  act,  so  far 
as  it  undertakes  to  continue  the  present  incumbent  in  office 
until  December  31, 1899,  is  unconstitutional  and  void,  and  with- 
out elaboration  we  shall  state  our  reasons  for  this  conclusion. 
The  words  of  the  Constitution  are  that  the  district  attorney 
and  other  officers  mentioned  in  art.  X,  sec.  1,  to  be  elected  in 
Kings  county,  "  shall  be  chosen  by  tlie  electors  once  in  every 
two  or  four  years  as  the  legislature  shall  direct."     The  clear 
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import  of  the  language  is  that  the  direction  of  the  legislature 
fixing  the  terra  shall  precede  the  choice  to  be  made.  The 
officers  are  to  be  "  chosen  "  by  the  electors  for  one  of  two 
periods,  not  for  an  indefinite  period  to  be  subsequently  defined 
by  the  legislature.  It  would  be  contrary  to  all  precedent  that 
the  electors  should  not  be  advised  before  casting  their  votes 
of  the  duration  of  the  term  of  the  oflicers  to  be  elected.  The 
power  attempted  to  be  exercised  by  the  legislature  in  this  case, 
if  sustained,  would  open  the  door  to  obvious  abuses.  It  would 
practically  confer  upon  the  legislature  the  power  to  prescribe 
a  short  or  long  term,  and  to  shorten  or  lengthen  the  oflBcial 
life  of  an  oflScer,  who  by  the  Constitution  is  to  be  elected  by 
the  people,  upon  considerations  wholly  foreign  to  their  true 
interests.  The  court,  in  People  ex  rel.  Fowler  v.  Bull  (46 
}^.  Y.  57),  had  occasion  to  consider  an  act  of  the  legislature 
extending  the  term  of  an  elected  ofiicer,  and  Judge  Folger's 
opinion  in  that  case  presents  with  great  force  the  public  con- 
siderations which  require  the  condemnation  of  such  legislation. 
It  was  regarded  as  subversive  of  the  principles  of  the  elective 
system  and  contrary  to  the  true  interpretation  of  the  Constitu- 
tion. The  act  of  1896  is  in  efEect  an  attempt  on  the  part  of  the 
legislature  to  appoint  to  office,  and  by  its  fiat,  without  the  concur- 
rence of  the  electors,  to  protect  the  present  incumbent  in  the 
possession  of  an  office  for  a  term  for  which  he  never  has  been 
elected,  unless,  indeed,  the  wholly  inadmissible  claim  of  the 
appellant  can  be  maintained,  that  the  electors  voted  for  the 
present  district  attorney  for  a  term,  to  be  thereafter  fixed  by 
the  legislature,  of  two  or  four  years.  This  contention  ignores 
the  plain  meaning  of  the  constitutional  provision,  and  also 
one  of  the  canons  of  construction  applicable  as  well  to  Con- 
stitutions as  to  statutes,  that  provisions  prescribing  power  or 
giving  authority  are  to  be  construed,  in  the  absence  of  a  clear 
intention  to  the  contrary,  as  conferring  power  or  authority  to 
be  exercised  in  respect  to  the  future,  and  not  as  to  transactions 
already  consummated. 

Having  reached  the  conclusion  that  the  act  of  1890,  so 
far  as  it  assumed  to  fix  the  term  of  the  present  incumbent 
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of  the  oflSce,  was  invalid  as  an  exercise  of  the  power  con- 
ferred by  the  Constitution  upon  tlie  legislature  to  fix  the 
term  of  office  of  the  district  attorney,  it  remains  to  consider 
whether,    in    the   absence    of   legislation,    the    Constitution 
itself  fixed  the  term  of  the  present  incumbent.     We  are  of 
opinion  that,  until  the  legislature  acted,  the  terms  of  county 
officers  elected  in  the  counties  of  New  York  and  Kings  must 
be  deemed  to  be  two  years,  which,  as  to  future  cases,  may  be 
extended  to  four  years  if  the  legislature  shall  so  prescribe. 
The  legislature  had  the  option  to  prescribe  either  one  or  the 
other  of  the  two  periods.     But  not  having  exercised  it,  the 
minimum  period  should  be  taken  as  the  duration  of  the  term. 
This  construction  gives  effect  to  the  constitutional  provision 
requiring  elections  for  municipal  officers  and  county  officers  in 
New  York  and  Kings  counties  to  be  held  in  an  odd  num- 
bered year.     It  fixes  the  term  at  the  only  period  which  with 
certainty  was  included  within  the  intention  of  the  electors, 
and  prevents  any  hiatus  in  the  incumbency  of  county  offices. 
It  enforces  the  public  policy   that  the  term   of  office   of 
an  elected   officer  shall  be  fixed  before  the  election.      It 
renders  fixed  and  stable  the  terms  of  office  and  prevents 
an  exercise  of  legislative  power  in  legislating  an  incumbent  in 
or  out  of  office  upon  partisan  considerations.     It  leaves  to  the 
legislature  the  unrestricted  right  to  prescribe  for  the  future 
the  duration   of  the   term    at  the  minimum   or  maximum 
period.     While  the  construction  we  adopt  is  not  free  from 
doubt,   it   is   most    consistent    with    the    principles    of    the 
elective   system  and    the  uniform  policy   upon  which    the 
courts    have    acted  in   dealing   with    analogous   conditions. 
It  is  to  be  observed  that  sheriffs,  county  clerks  and  registers 
are  in  the  same  category  with  district  attorneys  in   art.  X, 
sec.  1,  of  the  Constitution.     If  the  act  of  1896  was  a  valid 
exercise  of  legislative  power,  then  the  sheriff  and  register  of 
Kings  county  to  be  elected  this  fall  may  have  a  two  or  four 
years  term  as  the  legislature  may  hereafter  prescribe,  for  up 
to  this  time  no  legislation  has  been  enacted  prescribing  the 
duration  of  their  terms.    Every  consideration  of  public  policy 
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demands  that  no  such  demoralizing  condition  of  the  public 
service  should  be  permitted  and  we  are  satisfied  that  the  Con- 
stitution does  not  require  it. 

That  part  of  the  act  of  1896  which  prescribes  a  term  of  four 
years  for  the  office  of  district  attorney,  from  and  after  Decem- 
ber 31,  1899,  is  separable  from  the  other  provisions  and  is,  we 
think,  a  valid  fixing  of  the  terms  of  this  officer  to  be  elected  in 
that  and  subsequent  years.  The  term  of  the  officer  to  be  elected 
this  year  will  be  two  years,  terminating  December  31st,  1899. 
The  statutory  and  constitutional  authority  for  holding  an  elec- 
tion for  district  attorney  in  Kings  county  the  present  year  is 
ample.  The  statute  prescribes  that  a  general  election  shall  be 
held  in  November  of  each  year  The  Constitution,  art.  XII, 
see.  3,  prescribes  that  elections  for  the  offices  mentioned  therein 
"shall  be  held  on  the  Tuesday  succeeding  the  first  Monday  of 
Kovember  in  an  odd  numbered  year."  "Whatever  officers  are 
to  be  elected  may  be  voted  for  at  the  ensuing  election. 

We  concur  in  most  of  the  views  and  in  the  conclusions 
in  the  opinion  below,  and  the  order  appealed  from  should, 
therefore,  be  affirmed. 

All  concur. 

Order  affirmed. 


Buffalo  Loan,  Trust  and  Safe  Deposit  Company,  as  Admin- 
istrator with  the  Will  Annexed  of  Dorothea  Leonard, 
Deceased,  Respondent,  v.  John  Leonard,  Appellant, 
Impleaded  with  Buffalo  Loan,  Trust  and  Safe  Deposit 
Company,  as  Guardian,  etc. 

1.  Guardian  and  Ward  —  Residuary  and  Specific  Legatees  — 
Ac5tion  —  Parties.  When,  in  an  action  brought  by  nn  administrator  with 
the  wiU  annexed  to  recover  from  the  residuary  legatee  moneys  prema- 
turely paid  to  him  by  a  former  executor,  the  plaintiff  is  made  a  party 
defendant  in  the  capacity  of  guardian  of  the  estate  of  an  infant  specific 
legatee,  whose  unpaid  legacy  constitutes  the  only  claim  against  the  testa- 
tor's estate,  the  action  is  in  effect  the  same  as  though  the  demand  was  at 
the  suit  of  the  infant,  through  his  guardian,  against  the  residuary  legatee. 

2.  Guardian's  Negligence.  It  seems,  that  in  an  action  in  which  an 
infant,  through  his  guardian,  seeks  to  recover  the  amount  of  a  legacy 
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from  the  residuary  legatee,  to  whom  the  executor  had  prematurely  paid 
over  funds  of  the  estate,  the  infant  cannot  he  deprived  of  his  remedy  by 
the  neglect  of  the  guardian  to  reduce  the  legacy  to  possession  when  he 
might  have  done  so. 

3.  Passivity  of  Guardian  not  a  Defense  to  Residuary  Legatee. 
The  fact  that  a  guardian  remained  passive  for  four  years,  without  insti- 
tuting proceedings  to  compel  an  executor  to  account  and  pay  over  a  leg- 
acy of  the  ward's,  when  the  estate  was  known  to  be  amply  sufficient  for 
the  payments  required  by  the  will  and  the  executor  was  believed  to  be 
solvent,  does  not  constitute  a  defense  to  the  residuary  legatee  in  an  action 
to  compel  him  to  refund  to  the  ward  moneys  prematurely  received  from 
the  executor. 

4.  Residuary  and  Specific  Legatees— Liability  for  Premature 
Payment  by  Executor.  If  a  residuary  legatee  receives  moneys  of  the 
estate  from  the  executor  without  any  warrant  in  law  or  any  judicial  set- 
tlement of  accounts,  he  takes  with  all  the  risks  attending  such  a  premature 
payment;  and,  on  the  subsequent  insolvency  of,  and  devastavit  by,  the 
executor,  can  be  compelled  to  refund,  by  the  legatee  of  a  specific  money 
legacy  which  had  not  been  paid  or  provided  for  by  the  executor. 

5.  Liability  of  Residuary  Legatee.  If  a  residuary  legatee,  in  the 
absence  of  a  judicial  settlement  of  the  accounts  of  the  executor,  receives 
from  the  executor  a  voluntary  payment  of  moneys  of  the  estate,  when,  as 
matter  of  fact,  a  legacy  has  not  been  paid  or  provided  for,  he  subjects 
himself  to  the  same  liability  to  refund  as  would  exist  if  he  were  shown  to 
have  received  the  money  with  knowledge  that  the  legacy  had  not  been 
paid  or  provided  for. 

Buffalo  Loan  db  Trust  Go.  v.  Leonard.  9  App.  Div.  884,  affirmed. 

(Argued  October  8,  1897;  decided  October  19,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  27,  1896,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  TF.  Cothran  for  appellant.  The  guardian  having 
assented  to  the  funds  remaining  in  the  hands  of  the  executor, 
without  security,  and  receiving  payments  of  interest  thereon, 
assumed  the  responsibility  of  making  good  to  its  wards  the 
sums  of  money  that  were  lost  by  reason  of  the  devastavit  of 
the  executor,  as  it  was  solely  by  reason  of  the  culpable  negli- 
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gence  of  the  guardian,  and  in  violation  of  its  duty  to  reduce 
the  estate  of  its  wards  to  possession,  that  the  loss  occurred. 
(2  R.  S.  150-153,  §§  3,  20,  21 ;  King  v.  Talbot  40  N.  Y.  76 ; 
Chapman  v.  Tihbits,  33  N.  Y.  289 ;  White  v.  Parker,  8  Barb. 
48;  Schvltz  V.  Pulver,  11  Wend.  363 ;  Harrington  v.  Ketel- 
few,  92  K  Y.  40;  O' Conner  v.  Giff(yrd,  117  K  Y.  275;  In 
ft  HM,  16  Misc.  Kep.  174.) 

Wallace     Thayer     for     respondent.      The     administrator 
empowered  by  the  law  to  represent  the  estate  does  not  take 
the  burden  of  the  malfeasance  or  misfeasance  of  the  preced- 
ing executor,  appointed  by  the  same  law,  to  care  for  that 
estate,  who  has  been  false  to  his  trust.     It  is  only  successors 
in  interest  who  are  thus  bound  by  the  acts  of  their  predeces- 
sors in  interest ;  not  successors  in  trusteeships ;  there  is  no  such 
privity  between  them.    {Harrington  v.  Keteltas^  92  N.  Y.  40.) 
The  negligence  of  the  guardian,  if  there  were  any,  would  not 
affect  whatever  rights  the  infants  may  have.      {Gilbert  v. 
Taylor,  76  Hun,  92;  148  N.  Y.  298;  MiUs  v.  Smith,  141 
X.  Y.  256;  CoUin  v.  Wilcox,  47  N.  Y.  S.  R.  917;  13  Am.  & 
Eng.  Ency.  of  Law,  132.) 

Gray,  J.  The  plaintiff,  as  administrator  with  the  will 
annexed  of  the  estate  of  Dorothea  Leonard,  deceased,  brought 
this  action  to  recover  of  the  defendant,  John  Leonard,  moneys 
which  had  been  prematurely  paid  to  him,  as  residuary  legatee, 
by  a  former  executor  of  the  estate. 

By  Mrs.  Leonard's  will  she  gave  certain  pecuniary  legacies, 
among  others,  to  Margaret  and  Herman  Ruf.     The  remainder 
of  her  estate  she  gave  to  her  husband,  John  Leonard,  the 
defendant.     The  will  was  admitted  to  probate  in  May,  1890, 
and  Louis  K.  Pnrviance  was  appointed  sole  executor.    At  that 
time,  Margaret  and  Herman  Ruf  were  infants  and  tliis  plain- 
tiff was  appointed  the  guardian  of  their  estate.     The  executor 
received  into  his  possession  moneys  to  an  amount  more  than 
suflBcient  to  pay  the  specific  legacies  and  to  leave  a  sur})lus 
greater  than  was  in  fact  received  by  the  defendant  Leonard. 
But  when,   in  November,   1894,  by  a  decree    of    the  Erie 
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County  Surrogate's  Court,  in  proceedings  instituted  by  Leon- 
ard to  compel  Purviance,  as  executor,  to  account  for  and  to 
pay  over  the  moneys  received  by  him,  he  was  required  to  pay 
to  the  guardian  of  said  infants  the  sum  of  $8,606,  in  full  for 
their  legacies,  he  was  discovered  to  be  insolvent  and  he 
absconded.  Prior  to  that  time,  however,  he  had  paid  to  the 
defendant  Leonard,  as  residuary  legatee,  the  sum  of  over 
$5,000;  but  this  was  done  without  the  authority  or  decree 
of  any  court. 

It  was  found  below  that  Purviance  was  financially  responsi- 
ble from  the  time  of  his  appointment  up  to  about  the  time 
when  the  surrogate's  decree  was  obtained  against  him.  After 
Purviance  had  made  default  and  had  absconded,  his  letters 
were  revoked  and  this  plaintiff  was  appointed  administrator 
with  the  will  annexed.  It  thereupon  commenced  this  action 
against  the  defendant  Leonard  alone ;  but,  subsequently,  the 
guardian  of  the  infant  legatees  was  brought  in  as  a  party 
defendant.  Thus  the  trust  company  isbotli  plaintiff,  as  admin- 
istrator, and  a  defendant,  as  the  infants'  guardian.  This  pro- 
cedure was  deemed  advisable,  in  order  that  the  questions  raised 
by  Leonard  in  liis  defense  might  be  more  effectually  disposed 
of.  That  defense  was  that  the  legacies  sought  to  be  recovered 
in  this  action  were  lost,  solely,  by  the  carelessness,  negligence 
and  inattention  to  duty  of  the  guardian  of  the  infants  ;  in  not 
taking  proper  steps  to  reduce  their  estates  to  possession  and 
to  see  that  they  were  properly  invested.  It  is  Leonard's 
claim  that  the  loss  should  fall  upon  the  guardian  and  not  upon 
the  residuary  legatee. 

The  action,  in  the  aspect  which  it  assumed,  upon  the  bring- 
ing in  of  the  infants'  guardian  as  a  party  defendant,  was  the 
same,  (there  being  no  claims  against  the  estate  except  those 
of  the  infants),  as  though  the  demand  was  at  the  suit  of  tlie 
infants,  through  their  guardian,  against  the  residuary  legatee. 
It  is  not  disputed  that,  as  between  such  a  legatee  and  the 
residuary  legatee,  the  former  is  entitled  to  receive  his  legacy 
in  full  before  the  latter  is  entitled  to  anything ;  but  it  is 
argued   that  the  conduct   of  this  guardian  was   such,  with 
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respect  to  the  estate,  as  to  render  it  legally  responsible  to  its 
wards  for  the  moneys  due  by  the  executor  and  that,  as  between 
it  and  the  residuary  legatee,  the  loss,  occurring  through  the 
executor's  misconduct,  should  fall  upon  the  former.     If  the 
facts  justified  this  charge  of  neglect  as  to  the  guardian's  con- 
duct, I  should,  still,  be  unwilling  to  hold  that,  in  consequence 
thereof,  the  infants  had  become  deprived  of  their  remedy  of 
piu^uing  the  moneys  of  the  estate  thus  prematurely  paid  into 
the  hands  of  the  residuary  legatee.     It  is  they  who,  in  effect, 
are  suing  through  their  guardian  and  the  issue  would  have  to 
be  disposed  of  according  to  their  rights,  and  without  regard 
to  failures  or  omissions  on  the  part  of  their  guardian.     The 
guardian  could  not  impair  or  destroy  the  vested  rights  of  its 
wards.    But  the  facts  only  justify  the  inference  that,  during 
the  years  which  intervened  between  the  executor's  appoint- 
ment and  the  time  when  he  was  called  to  account  in  the  Sur- 
rogate's Court,   the  guardian   had  remained  passive.     The 
estate  was  known  to  be  amply  suflScient  for  the  payments 
required  by   the  will;   it  was  in  the  hands  of  the  person 
selected  by  the  testatrix  to  execute  her  testamentary  inten- 
tions, and  he  was  known,  or  believed,  to  be  solvent.     While 
the  guardian  would  have  had  the  right  to  institute  proceed- 
ings for  an  accounting,  and   to  compel  the   payment  to  it 
of  the  infants'  legacies,   the   neglect   to    do  so  cannot   be 
said  to  have  been  culpable   in   degree.     Nor   does  it  lie  in 
the   mouth   of   the   residuary  legatee  to   set   up   any  such 
claim.     He   knew  that   nothing   specific  was   given  to  him, - 
but  only  that  which  remained  of  the  estate  after  the  debts 
and  legacies  had  been  paid.     It  behooved  him,   more  espe- 
cially, to  have  the  estate  settled   up  and  the  residue  judi- 
cially ascertained.     If  he  chose  to  demand  and  receive  moneys 
from   the   executor,   without  any   warrant  in   the    law,   or 
any  judicial  settlement  of  his  accounts,  he  took  them  with  all 
the  risks  attending  such  a  premature  payment.     Where  the 
question  arises  between  general  or  specific  legatees,  and  the 
endeavor  is  to  compel  a  refunding  on  the  part  of  one  who  has 
been  paid  his  legacy,  its  solution  depends  upon  considerations 
19 
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which  are  not  applicable  to  a  case  where  the  funds  are  pur- 
sued into  the  hands  of  a  residuary  legatee.  If  a  legatee  has 
been  successful  in  getting  his  legacy  paid  to  hini,  and  the 
estate  in  the  executor's  hands  was  sufficient  to  pay  all  legacies 
at  the  time,  a  subsequent  devastavit  by  the  executor,  through 
which  there  occurs  a  deficiency  of  assets  wherewith  to  pay 
the  otlier  legatees,  will  not  justify  an  action  to  compel  a 
refunding  by  the  legatee  who  has  received  his  legacy.  That 
would  be  because  the  payment  itself  to  the  legatee  was  not  a 
devastavit  and  because  the  law  would  throw  its  protection 
around  the  more  diligent  legatee.  (Roper  on  Legacies,  *4:60 ; 
Liipton  V.  Lupton^  2  John.  Ch.  626,  627.)  Such  a  right  to 
compel  a  refunding  would  only  exist  in  a  case  where  the 
assets  were  not  sufficient  to  pay  all  the  legacies  at  the  time  of 
the  payment  to  the  particular  legatee.  Where  the  case  is 
between  a  general  legatee  and  the  residuary  legatee,  I  can 
imagine  of  no  defense  to  tlie  latter's  liability  to  refund  in  case 
of  a  premature  payment  of  moneys,  where  the  former  is 
without  fault  in  the  matter,  and  I  certainly  know  of  no  rule 
which  would  impute  to  an  infant  legatee  the  fault  of  his 
guardian.  The  residuary  legatee  is  entitled  to  nothing,  until 
all  the  debts  and  other  legacies  are  paid.  Of  course,  there 
might  be  a  case,  where  he  had  been  paid  by  the  executor  in 
good  faith  and  when  apjmrently  entitled  to  the  payment,  and 
then  no  subsequent  insolvency  of  the  executor,  resulting  in 
the  loss  of  a  fund  set  apart  and  held  for  a  legatee,  would 
create  a  liability  to  refund.  Such  a  case  was  Walcott  v.  Hall^ 
(2  Brown,  Ch.  305),  where  the  executor  had  set  apart,  under 
the  testamentary  provision,  a  legacy  given  to  an  infant, 
payable  when  he  became  of  age,  and  had  then  paid  the 
surplus  of  the  testator's  estate  to  the  residuary  legatees.  He 
became  insolvent,  before  paying  over  the  legacy,  and  it  was 
held  that  the  residuary  legatees  would  not  be  compelled 
to  refund ;  for  tliey  had  only  received  what  they  were 
entitled  to.  So  in  Mills  v.  Smith  (141  K".  Y.  256),  where 
a  sum  of  money  was  given  in  trust  to  the  executors  to 
apply   the  income   for  the  use  of  the  testator's  son  during 
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his  life,  with  the  direction  upon  his  death  to  pay  over  to  his 
children,  and  npon  tlie  death  of  the  beneficiary  the  executor 
was  insolvent  and  unable  to  pay  over  the  fund,  it  was  sought, 
upon  various  grounds,  to  recover  from  the  residuary  legatees 
under  the  will.  We  held  that  the  responsibility  for  the  sub- 
sequent default  of  the  executors,  as  trustees  for  the  plaintiflPs 
father,  could  not  be  fastened  upon  the  residuary  legatees.  It 
was  observed  in  that  case,  with  respect  to  residuary  legatees, 
that,  "  they  are  liable  to  refund  in  a  case  where,  having  been 
paid  from  the  estate,  it  is  discovered  that  there  is  a  deficiency 
of  assets  for  distribution  under  the  will,  caused  by  the  diminu- 
tion of  the  estate  through  the  premature  payment  of  legacies." 

In  the  present  case,  for  the  defendant  Leonard,  in  the 
absence  of  a  judicial  settlement  of  the  accounts  of  the  execu- 
tor, to  have  received  a  voluntary  payment  of  moneys,  was  to 
subject  himself  to  the  same  liability  to  refund,  as  would  exist  • 
if  it  was  shown  that  he  received  the  money  with  knowledge 
that  the  other  legacies  had  not  been  paid,  or  provided  for. 
(Stephenson  v.  Axson'^  1  Bailey  Eq.  [S.  C]  274.) 

I  think  the  judgment  appealed  from  was  right  and  that  it 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Mary  E.  Buchanan,  Appellant,  v,  Sarah  J.  Little  et  al., 

Respondents. 

Will  —  Trust  for  Two  Lives  —  Continuing  Annuities  Charged 
UPON  Estate.  The  will  of  a  testator  who  left  his  wife,  a  sister,  two 
daughters,  and  grandchildren  surviving,  gave  the  entire  estate,  real  and 
personal,  remaining  after  payment  of  debts,  to  his  executors  in  trust  to 
pay  his  wife  f  500  a  year  during  life  in  lieu  of  dower;  to  pay  his  sister  $400 
a  year  during  life,  and  to  pay  the  remainder  of  the  income  to  his  two 
daughters,  one-half  to  each,  during  life.  The  will  provided  that  if  either 
daughter  died  during  the  life  of  the  other,  without  leaving  issue,  the 
survivor  should  take  her  deceased  sister's  share;  that  if  either  died  during 
the  Hfe  of  the  other  leaving  issue,  the  issue  should  take;  and  that  at  the 
death  of  the  two  daughters,  the  trust  property  should  go  to  their  children 
absolutely,  one  half  to  the  children  of  each,  per  stirpes.  Held,  that  there 
1  created  a  valid  trust  dependent,  as  to  its  duration,  upon  the  lives  of 
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the  two  daughters;  that  the  annuities  to  the  wife  and  sister  were  a  charge 
upon  the  residuary  estate,  whether  held  in  trust  or  freed  therefrom  by  the 
falling  in  of  the  selected  lives:  and  that,  at  the  termination  of  the  trust, 
the  present  value  of  the  annuities  should  be  ascertained  and  the  amount 
paid  over  to  the  annuitants,  and  the  remainder  of  the  estate  distributed  to 
the  remaindermen,  discharged  of  any  lien. 
Buchanan  v.  Little,  6  App.  Div.  527,  modified. 

(Argued  October  8,  1897;  decided  October  19,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
2,  1896,  which  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
on  trial  at  Special  Term. 

This  action  is  brought  in  form  to  partition  real  estate  situ- 
ated in  the  city  of  New  York,  of  which  William  H.  Cooper 
died  seized,  and  involves  the  construction  and  interpretation 
of  his  will. 

The  testator  left  a  widow,  two  children  and  five 
grandchildren. 

The  following  are  the  material  portions  of  the  will: 
"  Secofid.  I  give,  devise  and  bequeath  all  the  remainder  of 
my  estate,  both  real  and  personal,  to  my  executors  hereinafter 
named,  and  the  survivor  of  them,  in  trust,  however,  for  the 
uses  and  purposes  hereinafter  set  forth,"  etc. 

"  1st.  I  direct  my  said  executors  to  pay  to  my  beloved  wife, 
Jane  Cooper,  the  sum  of  five  hundred  dollars  per  year,  each 
and  every  year  during  her  natural  life,  to  be  paid  half-yearly 
or  quarterly  if  practicable,  which  said  sum  is  hereby  given 
her  in  lieu  of  dower. 

"  2nd.  I  direct  my  said  executors  to  pay  to  my  sister,  Rebecca 
Cooper,  the  yearly  sum  of  four  hundred  dollai-s,  each  and 
every  year  during  her  natural  life,  payable  quarterly. 

"  3rd.  I  direct  my  said  executors  to  pay  all  the  remainder 
of  the  income  of  my  estate,  after  paying  the  above-mentioned 
legacies  to  my  wife  and  sister  as  follows :  One-half  of  the 
remainder  of  the  income  of  my  said  estate  to  my  daughter 
Sarah  Jane  Little  (formerly  Cooper)  for  and  during  her  natural 
life,  and  the  other  half  of  the  remainder  of  my  said  income  to 
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my  daughter  Mary  E.  Cooper,  for  and  during  her  natural  life, 
fiaid  income  to  be  paid  half-yearly  or  quarterly,  if  practicable. 

"4th.  Should  either  of  my  said  daughtere  die  without  law- 
fnl  issue,  during  the  life  of  the  other,  I  give  the  share  of  the 
deceased  sister  in  my  estate  to  the  survivor. 

"5th.  Should  either  die  during  the  life  of  the  other,  leav- 
ing lawful  issue,  I  direct  the  share  of  such  deceased  sister  to 
be  paid  to  her  children,  share  and  share  alike. 

"  6th.  At  the  death  of  my  two  daughters,  Sarah  Jane  Little 
and  Mary  E.  Cooper,  I  give,  devise  and  bequeath  all  my 
property,  both  real  and  personal,  to  their  children,  one-half  to 
the  children  of  each  daughter,  share  and  share  alike,  per 
stirpes  and  not  per  capita.  Should  either  of  ray  said  daugh- 
ters die  without  leaving  lawful  issue,  then  I  give  all  my  estate 
to  the  children  of  the  other,  share  and  share  alike.  Should 
both  of  my  said  daughters  die  without  leaving  lawful  issue 
Uiy  estate  shall  then  go  to  my  heirs  at  law." 

George  S.  Hamlin  for  appellant.  The  will  created  a  trust 
estate  in  the  executors,  which  suspended  the  power  of  aliena- 
tion during  its  existence.  (1  E.  S.  729,  §§  55,  60  ;  Tobias  v. 
Eeichum,  32  N.  Y.  330 ;  Leggett  v.  Perkins,  2  N.  Y.  305 ; 
Brewster  v.  Striker,  2  N.  Y.  36 ;  Vernon  v.  Vernon,  53  N. 
Y.  359 ;  Morse  v.  Morse,  85  N.  Y.  59 ;  Cochrane  v.  Sehell, 
140  N.  Y.  516;  Boynton  v.  Iloyt,  1  Den.  57;  Amory  v. 
Lord,  9  N.  Y.  403 ;  Harris  v.  Clark,  7  N.  Y.  259.)  It  was 
entirely  competent  for  the  testator  to  make  the  ^disposition 
imputed  to  him  by  the  Appellate  Division  of  the  Supreme 
Court.  {Crooks  v.  County  of  Kings,  97  N.  Y.  421 ;  BaiUy 
V.  Bailey,  97  N.  Y.  466 ;  Schermerhorn  v.  Catting,  131  K 
Y.  48.)  The  purposes  of  the  trust  render  its  continuance 
imperative,  not  only  for  the  lives  of  the  two  daughters  of  the 
testator,  but  for  the  lives  of  his  wife  and  sister.  (NicoU  v. 
Walxwrth,  4  Den.  385;  Bennett  v.  Oarlock,  79  N.  Y.  317; 
Crooke  v.  County  of  Kings,  97  N.  Y.  446 ;  1  Perry  on  Trusts, 
§  315;  Uaynes  v.  SJierman,  117  N.  Y.  437.)  The  provision 
of  the  sixth  subdivision  of  the  will,  which  gives  all  of  the  tes- 
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tator's  property,  upon  the  death  of  his  two  daugliters,  to  their 
children,  is  in  no  way  inconsistent  witli,  or  repugnant  to,  the 
continuance  of  the  trust.  {Embury  v.  Shddon^  68  N.  Y. 
235  ;  Stevenson  v.  Lesley^  70  N.  Y.  516 ;  Manice  v.  Manice^ 
43  N.  Y.  380 ;  Crooh^  v.  County  of  Kings,  97  N.  Y.  447.) 
The  foregoing  construction  is  in  accordance  with  established 
rules,  of  which  that  adopted  by  the  Appellate  Division  is  in 
violation.  {Crooke  v.  County  of  Kings,  97  N.  Y.  434;  Col- 
ton  V.  Fox,  67  N.  Y.  348.)  The  rule  cannot  be  invoked  in 
this  case,  that  the  construction  will  be  adopted  which  sustains 
rather  than  that  which  destroys  the  trust.  {IlaioUy  v.  Jarn^s, 
16  Wend.  144;  Colton  v.  Fox,  67  N.  Y.  351.)  The  power  of 
Bale  in  the  executors  does  not  relieve  the  trust  from  the  objec- 
tion that  it  unduly  suspends  the  power  of  alienation.  {Brewer 
V.  Brewer,  11  Ilun,  147  ;  72  N.  Y.  603 ;  Hobson  v.  Hah,  95 
N.  Y.  609 ;  Haynes  v.  Sherman,  117  N.  Y.  437.)  The  will 
cannot  be  sustained  in  part  and  avoided  in  part.  {Knox  v. 
Jojies,  47  N.  Y.  390 ;  Benedict  v.  Webb,  98  N.  Y.  466 ;  Sav- 
age  v.  Burnham,  17  N.  Y.  562 ;  Van  Sehvyver  v.  Mulford, 
59  X.  Y.  432.) 

N,  Cothren  for  Sarah  J.  Little  et  al.,  respondents.  In 
case  of  doubt  that  construction  should  be  adopted  which  will 
sustain  the  will.  {Greene  v.  Greene,  125  N.  Y.  506.)  If  the 
principal  disposition  of  a  will  can  be  upheld,  ulterior,  contin- 
gent limitations  which  threaten  violation  of  statutory  rules 
respecting  the  ownership  of  property,  if  separable  from  the 
principal  dispositions,  may  and  should  be  disregarded.  {Ilen^ 
derson  v.  Henderson,  113  N.  Y.  1 ;  Tiers  v.  Tiers,  98  X.  Y. 
568  ;  Harrison  v.  Harrison,  36  N.  Y.  543  ;  De  Kayv,  Inking, 
5  Den.  646 ;  Ereritt  v.  Fveritt,  29  K  Y.  39 ;  Downing  v. 
Marshall,  23  N.  Y.  366;  Chaplin  on  Susp.  of  Power  of 
Alienation,  84 ;  Becker  v.  Becker,  13  App.  Div.  342.) 

B,  Ayviar  Sands  and  C,  P.  Northrop  for  Samuel  F.  Jayne 
et  al.,  executors,  respondents.  The  will  created  a  good  and 
valid  trust  under  the  provisions  of  the  Statutes  of  Uses  and 
Tnists  authorizing  the  creation  of  an  express  trust.     (1  R.  S. 
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678,  §  55,  8ubd.  3.)  The  disposition  of  tlie  income  during  the 
period  of  a  trust  estate  in  no  way  determines  the  question  of 
the  validity  of  the  trust.  {Schermerhorn  v.  Cottiny^  131  N.  Y. 
48;  Cochrane  v.  ScheU,  140  N.  Y.  516.) 

Baktlett,  J.  The  single  question  considered  and  decided 
by  the  learned  Appellate  Division  is,  does  this  will  create  a 
trust  measured  by  two  lives  in  being  at  the  time  of  the  death 
of  the  testator,  or  is  it  dependent  upon  four  lives,  as  insisted 
by  the  appellant?  The  validity  of  the  trust  was  upheld, 
and  we  should  affirm  the  judgment  on  the  opinion  below, 
were  it  not  for  the  fact  that  a  very  important  feature  of  this 
case  was  not  fully  considered. 

The  scheme  of  this  will  is  exceedingly  simple.  The  tes 
tator,  after  directing  the  payment  of  his  debts,  gives  his  entire 
estate,  real  and  personal,  to  his  executors  to  carry  out  the  fol- 
lowing trust :  To  pay  his  wife  $500  a  year  during  life  in  lieu 
of  dower;  to  pay  his  sister  Rebecca  Cooper  $400  a  year  dur- 
ing life ;  to  pay  the  remainder  of  the  income,  one-half  to  his 
daughter  Sarah  Jane  Little,  and  the  other  half  to  his  daughter 
Mary  E.  Cooper  dnring  their  lives. 

If  either  of  the  daughters  died  without  leaving  lawful  issue 
during  the  life  of  the  other,  the  survivor  took  the  deceased 
sister's  share.  If  either  died  during  the  life  of  the  other, 
leaving  lawful  issue,  the  issue  took.  At  the  death  of  the  two 
daughters  named  he  gives  the  trust  property  absolutely  to 
their  children,  one-half  to  the  children  of  each,  jy^?/*  stirpes^ 
and  XiiA  per  capita. 

There  are  other  provisions  as  to  the  remainder  not  material 
to  the  question  now  before  us. 

The  duration  of  the  trust  is  clearly  dependent  upon  the 
lives  of  the  two  daughters,  and  there  is  no  other  suggestion 
on  the  face  of  the  will.  We,  therefore,  agree  with  the  court 
below,  that  the  testator  created  a  valid  trust. 

The  principal  argument  urged  against  this  construction  of 
the  will  by  the  appellant  was,  that  the  lives  of  the  daughters 
might  fall  in,  thus  terminating  the  trust  long  before  the  death 
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of  either  the  wife  or  the  sister,  wlio  are  entitled  to  annuities 
during  their  natural  lives,  and  tliat  it  was  quite  impossible  that 
the  testator  should  have  contemplated  that  there  might  be  a 
very  considerable  time  when  his  wife  and  sister  would  be  cut 
off  from  any  income  under  the  will. 

The  opinion  below  intimates  that  the  testator  selected  the 
lives  of  his  children,  who,  in  the  ordinary  course  of  events, 
would  be  presumed  to  live  longer  than  the  annuitants,  and  if 
this  expectation  was  not  realized,  it  was  one  of  the  risks  that 
the  testator  assumed  when  he  created  such  a  trust. 

We  are  of  the  opinion  that  the  termination  of  the  trust 
while  the  annuitants,  or  either  of  them,  survived  would  not 
result  in  cutting  off  the  annuities.  It  is  clearly  the  intention 
of  the  testator,  on  the  face  of  the  will,  that  the  annuities  dur- 
ing the  lives  of  his  wife  and  sister,  respectively,  should  be  a 
charge  upon  his  residuary  estate,  whether  held  by  the  execu- 
tors in  tnist  or  freed  from  that  limitation  by  the  falling  in  of 
the  selected  lives. 

This  lien  upon  the  estate,  consisting  of  real  and  personal 
property,  could  not  be  effectually  enforced  by  the  annuitants 
if  the  estate  were  distributed  to  the  remaindermen  under  the 
provisions  of  the  will,  especially  if  there  should  be  a  failure 
of  grandchildren  and  the  residue  passed  to  the  heirs  at  law 
and  next  of  kin. 

It  would,  therefore,  be  necessary  to  ascertain  the  present 
value  of  the  annuities  at  the  termination  of  the  trust  and  pay 
the  amount  over  to  each  annuitant  respectively,  and  distribute 
the  residue  of  the  estate  to  the  remaindermen,  discharged  of 
any  lien.  In  this  manner  the  entire  will  of  the  testator  is  car- 
ried out,  and  those  who  stood  quite  as  near  to  him  as  the  life 
tenants  and  remaindermen  are  protected  from  a  result  that 
never  could  have  been  contemplated  when  the  will  was  framed. 

The  judgment  appealed  from  must  be  modified  so  as  to 
conform  to  these  views,  and  as  so  modified  affirmed,  with  costs 
to  all  the  parties  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 
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The  People  of  the  State  of  New  York,  Respondent,  v, 
Edward  Hughson,  Appellant. 

1.  Murder  —  Evidence.  The  evidence  on  a  trial  for  -wife  murder  by 
shootiDg  held  to  indicate  deliberation  and  premeditation  and  to  support 
the  verdict  of  guilty. 

2.  Jury — Challenge  for  Bias.  The  fact  that  a  juror,  on  examina- 
tion for  service  on  the  trial  of  an  indictment  for  murder  by  shooting,  states 
that  he  has  a  prejudice  against  a  person  in  possession  of  a  pistol  without 
a  permit,  but  that  such  prejudice  will  not  influence  his  verdict,  does  not 
disqualify  him  so  as  to  sustain  a  challenge  for  bias. 

3.  Defense  of  Mental  Irresponsibility —  Evidence — Denial  of 
Act.  If  on  a  trial  for  murder  the  defendant  in  effect  admits  the  act,  but 
interposes  the  defense  that  it  was  done  when  he  was  unconscious  and  not 
criminally  responsible,  declarations  made  in  his  presence  immediately  after 
the  act  charging  him  with  it  and  denied  by  him  are  admissible  against 
him  for  the  purpose  of  characterizing  his  denial,  as  tending  to  show  that  he 
denied  the  commission  of  the  act  which  he  knew  he  had  committed. 

4.  Charge  to  Jury  —  Definitions  of  Murder  in  First  Degree. 
Reversible  error  is  not  predicable  upon  the  fact  that  the  trial  judge  in 
defining  murder  in  the  first  degree  included  the  statutory  provisions  as  to 
the  liilling  of  a  person  by  an  act  imminently  dangerous  to  others  or  com- 
mitted while  engaged  in  a  felony  (Penal  Code,  g  188),  though  not  appli- 
cable to  the  case,  where,  although  he  did  not  in  specific  terms  withdraw 
such  acts  from  the  consideration  of  the  jury,  he  limited  their  consideration 
io  the  killing  with  deliberation  and  premeditation. 

5.  Good  Character.  Good  character  creates  a  doubt  against  positive 
evidence  of  guilt  only  when,  in  the  judgment  of  the  jury,  the  character 
is  so  good  as  to  raise  a  doubt  as  to  the  truthfulness  or  correctness  of  the 
positive  evidence. 

6.  Leaving  Exhibits  with  Jury  —  Clothing.  When  clothing  of  the 
deceased  has  been  made  an  exhibit  upon  a  trial  for  murder,  and  ^t  the 
retirement  of  the  jury  the  court  inquires  if  there  is  any  objection  to  the 
jury  taking  the  '*  exhibits,"  the  clothing  is  to  be  deemed  included  in  the 
inquiry,  as  well  as  the  papers  and  other  articles  in  the  case,  so  as  to  call 
for  an  objection  from  the  defendant  if  he  does  not  wish  the  clothing  to  be 
left  with  the  jury.    (Code  Cr.  Pro.  §  425.) 

(Argued  October  5,  1897;  decided  October  26,  1897.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  Albany 
oonnty,  entered  October  27,  1896,  upon  a  verdict  convicting 
the  defendant  of  the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
20 
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P.  C,  Dagan  for  appellant.  Tlie  trial  court  erred  in  over- 
ruling the  defendant's  challenge  for  bias  to  the  juror  Jacob 
Miller,  who  participated  in  the  verdict.  {PeopU  v.  Larnbia^ 
69  Hun,  197;  140  X.  Y.  87;  Greenfield  v.  P^/>/>/«,  74  N. 
Y.  278-288;  People  v.  Casey,  96  N.  Y.  118;  Peoph  v. 
McQuaJe,  110  X.  Y.  284;  Balbo  v.  People,  80  X:  Y.  495.) 
Section  528  of  the  Code  of  Criminal  Procedure  requires  this 
court  to  review  the  facts  in  a  capital  case,  and  to  grant  a  new 
trial  when  justice  requires  it,  whether  any  exception  shall 
have  been  taken  or  not  in  the  trial  court.  {PeopU  v.  Shen^ 
147  X.  Y.  85 ;  Peoj)le  v.  PalUder,  138  X.  Y.  601 ;  People 
V.  Barberi,  149  X.  Y.  271.)  It  was  error  to  permit  the  wit- 
ness Delia  McTeague  to  describe  her  call  at  the  defendant's 
house  nearly  a  year  before  the  alleged  liomicide.  {PeopU  v. 
Sharp,  107  X.  Y.  427;  Com ino7i wealth  v.  Ahhott,  130  Mass. 
472;  PeopU  v.  Corey,  148  X.  Y.  476;  PeopU  v.  McKeon, 
10  X.  Y.  Cr.  Rep.  205 ;  Peoj)U  v.  Laruhia,  140  X.  Y.  92.) 
It  was  error  to  permit  the  witness  Pauline  Goutchy  to  testify 
as  to  the  appearance  of  Mrs.  Ilughson  when  she  tii'st  saw  her 
on  the  morning  of  June  twenty-third,  and  particularly  in 
reference  to  the  blood,  and  what  Mrs.  Hughson  told  her. 
(  Walsh  v.  PeopU,  88  X.  Y.  463.)  It  was  clearly  erroneous 
to  permit  the  witness  Benjamin  to  detail  the  conversation 
between  himself  and  the  witness  Murphy.  {PeopU  v.  Larvir 
Via,  140  X.  Y.  93.)  The  trial  court  should  have  directed  a 
verdict  of  acquittal  of  the  crime  of  murder  in  the  iirst  degree, 
as  requested  by  the  defendant  at  the  close  of  the  People's  case. 
{Stokes  V.  People,  53  X.  Y.  179;  Pt^opU  v.  Downs,  123  X. 
Y.  564.)  The  wliole  evidence  in  the  case  does  not  justify  a 
verdict  of  murder  in  the  first  degree,  and  the  conviction  ought 
not  to  be  sanctioned  by  this  court,  either  upon  the  facts  or 
upon  tlie  law.  {People  v.  Conroy,  97  X.  Y.  62;  People  v. 
Wood,  126  X.  Y.  249 ;  LeUjhton  v.  Peoj^U,  %%  X.  Y.  117.) 
The  case  was  improperly  submitted  to  the  jury  under  the 
second  clause  of  section  1 83  of  the  Penal  Code.  There  was  no 
proof  in  the  case  to  warrant  the  sul)mission  of  the  case  to  the 
jury  on  the  theory  described  in  that  clause  of  the  section 
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defining  murder  in  tlie  first  degree.     (People  v.  Gallo^  149 
X.  Y.  106.)     The  defendant  had  a  legal  right  to  have  the 
jury  instructed  by  the  court  as  requested,  that  "  the  evidence 
of  good  character  may  create  a  doubt  against  positive  evidence 
of  the  defendant's  guilt,"  and  the  refusal  of  the  court  to  so 
instruct  the  jury  is  reversible  error.     The  whole  charge  on 
the  question  of  good  character  is  clearly  erroneous.     {Remsen 
V.  PeopU,  43  N.  Y.  6 ;  Sixroer  v.  People,  56  N.  Y.  319 ;  Peo- 
pU  V.  Sweeney,  133  N.  Y.  609;  People  v.  De  Graff,  5  N.  Y. 
Cr.  Rep.  561 ;  People  v.  Friedland,  2  App.  Div.  332 ;  Peo- 
ple V.  Drown,  38  N.  Y.  S.  R.  985 ;  People  v.  Clements,  42 
Hun,  355 ;  People  v.  Wiletfhan,  44  Hun,  190 ;  People  v.  PaU 
lister,  38  N.  Y.  604 ;  People  v.  Leonardi,  143  N.  Y.  360 ;  Peo- 
ple v.  Corey,  148  N.  Y.  476.)     The  motion  made  to  set  aside 
the  verdict  and  for  a  new  trial  should  have  been  granted. 
[People  v.  Hall,  57  How.  Pr.  346 ;  Code  Grim.  Pro.  §§  135, 
421,  425 ;  People  v.  Limey,  9  N.  Y.  Cr.  Rep.  260 ;  Kehrley 
V.  8hafer,  92  Hun,  196.)     The  errors  herein  complained  of 
were  harmful,  and  affected  a  sustantial  right  of  the  defendant. 
Whether  or  not  they  affected  the  verdict  of  the  jury  is  not  the 
province  of  this  court  to  decide.     (People  v.  Corey,  148  N. 
Y.  493.) 

Eugene  Burlingame  for  respondent.  The  record  fails  to 
show  that  "injustice  has  been  done,"  or  that  "a  different 
result  ought  to  have  been  reached."  (Code  Crim.  Pro.  §§  528, 
542;  Peoples.  Polluter,  138  N.  Y.  601;  People  v,  Shea^ 
147  N.  Y.  85  ;  PeopU  v.  Barberi,  149  N.  Y.  271 ;  Peo2)le  v. 
Iloch,  150  N.  Y.  291,  301 ;  PeopU  v.  Corey,  148  X.  Y. 
bOQ\  People  v.  Kelly,  113  N.  Y.  647;  People  v.  Clgnarale, 
no  N.  Y.  23;  People  v.  Fish,  125  N.  Y.  136-144.)  The 
trial  judge  properly  overruled  defendant's  challenge  for  bias 
to  the  juror  Jacob  Miller.  (Code  Crim.  Pro.  §  376 ;  Pierson  v. 
PeopU,  79  N.  Y.  429  ;  People  v.  Iloch,  150  X.  Y.  291.)  The 
defendant  was  not  prejudiced  by  the  charge  of  the  learned 
trial  court  on  the  question  of  good  character.  (People  v. 
Sweeney,  133  N.  Y.  609.)    The  court  properly  refused  defend- 
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ant's  motion  for  a  new  trial.  (People  v.  Wood^  131  N.  Y. 
618.)  There  was  no  irregularity  or  impropriety  in  what  was 
done  by  the  juiy.  The  defendant's  rights  were  in  no  way 
prejudiced.  {People  v.  Buchanan^  25  N.  Y.  Supp.  481; 
PeopU  V.  Hoch,  150  N.  Y.  291 ;  Code  Crim.  Pro.  §§  425, 
465 ;  People  v.  Johnson^  110  N.  Y.  134.) 

Haioht,  J.  About  eight  o'clock  in  the  morning  of  the  23d 
day  of  June,  1896,  Elizabeth  Hughson,  the  wife  of  the 
defendant,  was  found  in  the  house  occupied  by  her  covered 
with  blood  and  suflEering  from  four  gunshot  wounds;  one 
bullet  had  entered  the  back  part  of  the  head,  struck  the  skull, 
deflected  downward  and  lodged  in  the  muscles  of  the  neck  ; 
another  had  entered  near  the  nose,  passing  nearly  through  the 
head,  and  embedded  itself  in  the  brain  tissues ;  another  had 
lodged  in  the  bones  of  the  wrist,  and  the  other  had  passed 
through  the  index  finger.  She  was  conveyed  to  a  hospital  in 
the  city  of  Albany  where  she  died  on  the  third  day  thereafter. 

The  defendant  was  twenty-six  years  of  age.  He  had  been 
married  to  the  deceased  two  years  and  they  had  one  child. 
On  the  17th  day  of  September,  1894,  he  entered  the  employ 
of  Charles  Hinckel  in  the  capacity  of  a  coachman  and  took 
up  his  residence  with  his  wife  in  the  lodge  house  upon  the 
Hinckel  premises,  within  a  few  rods  of  the  city  line  of  the 
city  of  Albany.  In  February,  1895,  one  Anna  RohloflE  was 
employed  by  Mr.  and  Mrs.  Hinckel  as  a  cook  in  their  resi- 
dence, which  was  situated  a  few  rods  back  from  tlie  lodge 
house  which  stood  at  the  entrance  to  their  grounds.  Shortly 
thereafter  Mrs.  Hughson  became  violently  jealous  of  Anna 
Rohloff  and  accused  her  of  being  intimate  with  her  husband 
and  repeated  these  charges  to  Mrs.  Hinckel.  From  that  time 
on  frequent  quarrels  appear  to  have  taken  place  between  Mre. 
Hughson  and  the  defendant  with  reference  to  the  RohloflE  girl, 
until  finally  it  culminated  in  her  refusing  to  cook  for  him  and 
of  his  refusing  to  stay  with  her  in  the  lodge  house.  He  there- 
after took  his  meals  in  the  kitchen  of  the  Hinckel  residence  and 
slept  in  the  club  room  of  the  carriage  house.     About  three 
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weeks  before  the  homicide  he  went  to  a  pawn  shop  on  Green 

street  in  Albany  and  purchased  a.  pistol  together  with  a  box 

of  cartridges.     He  then  returned  to  the  Hinckel  residence  and 

loaded  the  pistol  with  fonr  cartridges,  leaving  two  empty 

chambers.'^ After  loading  the' pistol  he  placed  it  in  his  hip 

pocket  and  continued  to  carry  it  until  the  morning  of  the 

homicide.'    On  Monday,  the  22d  of  June,  Mrs.  Hinckel  and 

Anna  RohlofF  went  to  Albany  in  the  carriage,  the  defendant 

driving.     After  doing  some  shopping,  the  defendant,  under 

the  directions  of  Mrs.  Hinckel,  drove  Anna  to  her  own  home 

on  Fourth  avenue.  ,  It  was  then  arranged  that  he  was  to  meet 

her  at  the  end  of  the  Madison   avenue  street  car  line  at 

the  corner  of  Allen  street,  about  twenty-live  minutes  after 

ten  o'clock,  for  the  purpose  of  conveying  her  to  the  Hinckel 

residence.     He  then  returned  home,  put  his  horses  out,  and 

went  to  his  house  between  six  and  seven  o'clock.     It  then 

appears  from  his  statement  in  the  case  that  he  and  his  wife 

had  another  quarrel,  she  inquiring  who  went  to  town  with 

Mrs.  Hinckel,  and  on  being  informed  that  it  was  Anna,  spoke  of 

her  as  a  vile  person,  saying  that  he  was  a  nice  coachman  to  be 

driving  her  about  the  city  and  that  she  supposed  he  was  going  for 

her  again  that  night,  and  he  said  he  was.     Other  expressions 

then  followed  which  it  is  unnecessary  to  repeat,  which  very 

plainly  indicated  her  displeasure  and  disgust.    At  the  appointed 

hour  he  drove  over  to  the  end  of  the  car  line,  got  Anna  and 

returned,  reaching  the  Hinckel  residence  about  forty  minutes 

after  ten  o'clock  in  the  evening.     He  states  that  he  drove  to 

the  bam,  put  out  his  horse,  asked  Anna  to  get  him  the  key 

to  the  ice  house  so  that  he  could  get  a  bottle  of  beer ;  that 

after  he  got  the  beer,  he  sat  down  upon  the  cellar  door  at  the 

rear  of  the  kitchen  of  the  Hinckel  house,  drank  it  and  smoked 

his  pipe.     He  tells  us  that  he  sat  there  alone  from  half  to 

three-quarters  of  an  hour.     He  then  went  to  the  lodge  house 

and  found  the  door  locked,  but  his  wife  got  up  and  let  him  in. 

She  then  asked  him  where  he  had  been  since  he  came  from 

the  car.     He  told  her,  and  that  he  had  got  a  bottle  of  beer  and 

smoked  his  pipe.     She  says,  "  You  lie  ;  you  have  been  over  in 
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the  kitchen  again  with  the  whore."     I  says,  "  Lizzie,  I  have 
not ;  I  have  not  seen  Anna  since  she  locked  the  door  and  went 
upstairs."     She  says,  "  I  know  better,  and  if  this  thing  don't 
stop  I  am  going  to  leave  you."     I  asked  her  then  what  she 
was  going  to  do,  if  she  was  going  to  get  the  divorce  she  said 
she  was  going  to  get  from  me.     She  says,  "No,  I  will  not  dis- 
grace my  people  by  getting  a  divorce.     Before  I  will  do  that, 
I  will  kill  myself."     I  says,  "  Go  on  to  bed ;  I  don't  feel  like 
•quarreling  to-night ;  I  have  a  headache,  and  I  don't  want  to 
have  anything  more  to  say  to  you  about  it."     She  says,  "  I 
will  not  shut  up,"  and  she  whirled  around  to  the  stand  that  set  at 
the  side  of  the  bedroom  door  and  picked  up  a  saucer  and  threw 
it  at  me. ,   I  jumped  up  and  threw  my  hand  up  over  my  head 
to  ward  oflE  the  blow,  and  I  lost  myself  entirely  from  that  time." 
"  When  I  woke  the  next  morning  I  was  in  the  club  room  on 
the  floor.     I  had  my  coat  and  clothes  on  the  same  as  I  was  the 
night  before.     The  minute  I  woke  up  it  came  to  me  about 
my  wife  quarreling  with  me  and  some  way  that  I  had  heard  a 
pistol  shot,  I  could  not  remember.     I  thought  I  heard  a  pistol 
shot  some  time  during  the  night.     I  jumped  up  and  grabbed 
my  pistol  out  of  my  pocket  to  see  if  it  had  been  shot,  and  the 
cylinder  of  it  was  gone  and  I  went  right  out  in  the  wagon 
house,  started  to  go  over  home.     When  I  got  where  I  could 
see  the  clock  it  was  twenty  minutes  of  six,  and  I  expected 
Mr.    Hinckel    out   any   minute   to   take  his  horse,  so  I  put 
on   my   overalls  and    jacket   and    went  in   the   stable   and 
got    his    horse    ready,    and    I    just    got    his    horse    hooked 
when  he  came  out  and  drove  away.     As  soon  as    he  drove 
away   I    took    the   pistol  that   I   had,   what   was  left  of    it, 
and  walked  around  back  of  the  icehouse  and  threw  it  under 
the  corner  of  the  old  carriage  house      I  was  scared  ;  I  didn't 
know  what  to  do.     I  went  back  and  started  to  go  over  to  my 
house  to  see  if  I  was  right  in  hearing  that  pistol  shot.     I  got 
over  as  far  as  the  little  play  house  for  the  children  and  looked 
over  to  the  house  and  saw  smoke  coming  out  of  the  chimney, 
and  I  thought  then  everything  was  all  right,  that  she  was  up ; 
so  I  turned  and  went  back  to  the  barn."     This  is  the  defend- 
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ant's  version  of  the  transaction.  It  appeared,  however,  the 
next  morning,  that  the  front  door  was  locked  and  that  the 
door  between  the  living  part  and  the  new  apartment  which 
was  being  fixed  was  bolted  or  fastened,  and  that  in  order  to 
enter  the  living  room  he  and  another  man  had  to  push  the 
door  open.  There  was  evidence  tending  to  show  that  the 
drawers  had  been  opened  and  the  contents  scattered  about  the 
room;  that  the  money  in  Mrs.  Hughson's  purse  liad  been 
taken  from  it  and  it  lay  open  upon  tlie  stand ;  that  a 
half-dozen  silver-plated  salt  cellars  had  been  taken  from 
the  house  and  were  subsequently  found  under  the  car- 
riage house  where  he  had  thrown  his  pistol.  When  entrance 
was  first  effected  to  the  house  in  the  morning  Mrs.  Hughson 
was  standing  behind  the  door.  When  questioned  as  to 
what  was  the  matter  with  her,  she  replied  that  she  had  fallen 
down  stairs,  but  subsequently,  after  a  neighboring  w^oman  had 
arrived,  and  it  was  found  that  she  had  gunshot  wounds,  she 
said  in  the  presence  of  her  husband  that  he  had  done  it.  This  . 
he  denied,  but  he  had  made  the  statement  that  she  had  been  • 
shot  before  that  fact  had  been  discovered  by  others,  and  he 
evidently  sought  to  have  the  impression  go  out  that  the  house 
had  been  entered  by  burglars  who  had  done  the  shooting. 
We  have  but  briefly  alluded  to  the  evidence,  passing  over 
many  of  the  details  without  mention.  It  was  submitted  to 
the  jury  upon  an  impartial  charge,  and  the  verdict  has  been 
found  against  the  defendant.  We  have  carefully  examined 
the  evidence,  and  are  fully  satisfied  that  it  supports  the  con- 
clusion reached  by  the  jury.  The  circumstances  quite  clearly 
indicate  deliberation  and  premeditation.  He  had  never  been 
in  the  habit  of  carrying  a  revolver  until  within  three  weeks 
of  the  homicide,  and  not  then  until  the  relation  between  him- 
self and  his  wife  had  become  so  strained  that  they  could  not 
longer  live  together.  It  is  true  that  he  claims  to  have  pur- 
chased it  for  the  purpose  of  killing  dogs,  but  he  put  it  to  a 
very  different  use.  Tlie  opening  of  the  drawers,  the  scatter- 
ing of  the  contents  about  the  room,  the  taking  of  the  salt 
cellars  and  the  emptying  of  the  purse,  all  tended  to  support 
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the  theory  that  tlie  house  had  been  entered  by  burglars,  and 
in  view  of  his  subsequent  admission,  practically  to  the  effect 
that  the  shooting  was  done  by  himself,  although,  he  claims, 
while  in  an  unconscious  condition,  leaves  no  reasonable  doubt 
but  that  there  was  deliberation  and  premeditation  prior  to  the 
doing  of  the  act. 

In  impaneling  the  jury  Jacob  Miller  was  challenged  for 
bias  by  the  defendant.     The  challenge  was  overruled  by  the 
court  and  an  exception  taken.     He  was  then  sworn  and  served 
as  a  juror  upon  the  trial,  no  peremptory  challenge  being 
interposed.     Upon  his  examination  he  was  asked  if  he  enter- 
tained any  prejudice  against  a  party  in  possession  of  a  pistol 
or  revolver.     He  answered :  "  Unless  he  has  permisssion  to 
carry  such  a  weapon.     Q.  Suppose  he  has  not  permission? 
A.  Then  I  have.     Q.  Strong  ?    A.  Yes,  sir.     Q.  And  decided  ? 
A.  Yes,  sir.     Q.  So  strong  it  might  influence  your  verdict? 
A.  Not  a  bit.     Q.  The  evidence  would  have  to  be  stronger  in 
his  behalf  than  though  the  pistol  was  not  spoken  of  ?    A.  Yes, 
sir.     Q.  Whether  used  or  not?    A.  Yes,  sir.     Q.  You  say 
you  entertain  a  strong  prejudice  against  a  party  having  in  his 
possession  firearms  ?    A.  Yes,  sir.     Q.  If  you  were  accepted 
as  a  juror  and  it  should  develop  on  the  trial  that  he  was  in 
possession  of  a  firearm,  would  that  prejudice,  influence  your 
verdict  ?    A.  No,  sir ;  not  a  bit.    *    *    *    Q.  Do  you  believe 
that  the  prejudice  you  would  have  against  a  party  carrying  a 
pistol  would  influence  your  verdict  upon  the  evidence  that 
might  be  submitted  ?    A.  Not  a  bit." 

We  think  no  error  is  presented  by  the  ruling  of  the  court. 
It  will  be  observed  that  the  examination  of  the  juror  was 
with  reference  to  an  abstract  question,  which  so  far  as  it  then 
appeared  was  not  involved  in  the  case.  It  is  true  that  upon 
the  trial  it  appeared  that  the  defendant  had  a  pistol  in  his 
possession  and  the  jury  has  found  that  it  was  the  weapon 
with  which  the  murder  was  committed.  But  it  does  not 
appear  that  the  trial  court  at  the  time  the  ruling  was  made 
was  advised  that  any  such  evidence  would  be  presented,  and 
if  it  had  apj^eared  we  should  still  be  inclined  to  the  view  that 
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the  ruling  should  be  sustained.  Every  time  the  attention  of 
the  juror  was  drawn  to  the  trial  of  the  ease  and  questioned 
as  to  whether  the  possession  of  a  revolver  would  in  any  wise 
prejudice  or  influence  his  mind  with  reference  to  his  arriving 
at  a  verdict,  he  distinctly  answered  that  it  would  not  a  bit. 
We  do  not  understand  that  a  juror  can  be  disqualified  by  ask- 
ing questions  with  reference  to  his  views,  or  the  effect  that 
would  be  produced  upon  his  mind  from  certain  evidence 
which  may  be  produced  upon  the  trial.  If  so,  criminal  trials 
in  many  instances  could  be  avoided  for  the  reason  that  it 
uiight  be  impossible  to  find  qualified  jurors  to  sit  upon  the 
trials.  If  a  person  placed  upon  trial  charged  with  the  crime 
of  burglary,  who,  upon  being  searched  at  the  time  of  his 
arrest,  was  found  to  have  burglar  tools  secreted  in  his  cloth- 
ing, should  be  permitted  to  disqualify  jurors  by  showing  that 
they  had  prejudice  against  men  who  carried  upon  their  per- 
sons such  instruments,  it  might  be  impossible  to  find  a  quali- 
fied jury  before  whom  the  person  could  be  tried.  We  doubt 
if  a  worthy  juryman  could  be  found  who  could  conscientiously 
testify  that  he  regarded  such  a  person  with  the  same  favor  as 
one  who  had  never  had  such  implements  in  his  possession. 
The  same  may  be  true  with  reference  to  a  revolver  carried  by 
a  person  for  an  unlawful  or  improper  purpose.  Such  conduct 
on  the  part  of  a  person  may  not  be  sanctioned  or  approved 
by  law-abiding  citizens.  But  the  fact  that  the  juryman  does 
not  approve  of  the  carrying  of  a  revolver  or  other  concealed 
weapon  in  violation  of  the  statute,  does  not  necessarily  dis- 
qualify him  from  serving  upon  a  jury  or  prevent  him  from 
detemiining  the  guilt  or  innocence  of  the  accused  as  an  impar- 
tial juror. 

Upon  the  trial,  Pauline  Goutchy  testified  that,  on  the  morn- 
ing after  the  shooting,  and  while  Mrs.  Hughson  was  being 
washed,  witness,  in  the  presence  of  the  defendant,  asked  her 
how  it  happened,  and  that  she  replied,  "  Ed  did  it,"  referring 
to  her  husband ;  that  the  witness  then  turned  to  the  defend- 
ant, who  stood  by,  and  said  to  him,  "  Ed,  is  it  possible  that 
you  done  this  ? "  That  then  he  began  to  cry  and  said,  "  Oh, 
21 
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no!  I  didn't  do  it,  and  I  couldn't  do  anything  like  that." 
And  then  he  went  away. 

Declarations  or  statements  made  in  the  presence  of  a  party, 
when  admissible,  are  taken,  not  as  evidence  in  themselves,  but 
to  enable  the  court  or  jury  to  understand  the  force  and  efifect 
that  should  be  given  to  the  reply  made  thereto  by  the  party 
affected.  {Gibney  v.  Marchay^  34  N.  Y.  301;  People  v. 
McCarthy,  110  N.  Y.  309,  315;  Missouri  v.  Devlin,  7  Mo. 
App.  Kep.  32 ;  Iowa  v.  JVash,  7  Clarke  (la.),  347,  376  ;  Watt 
V.  lUirtois,  126  111.  9;  S.  C.y  1  L.  R.  A.  403 ;  2  Wharton's 
Law  of  Evi.  §  1136 ;  Cowen  &  Hill's  Notes  to  Phillips  on 
Evi.,  notes  191,  192.)  The  action,  conduct  and  statements  of 
a  person  charged  with  crime  immediately  after  its  commission 
often  have  an  important  bearing  upon  the  question  of  his 
guilt  or  innocence.  If  he  attempts  an  escape  or  secretes  him- 
self or  makes  false,  contradictory  or  inconsistent  statements, 
they  all  properly  become  the  subject  of  inquiry  upon  the 
trial. 

It  is  thus  apparent  that,  under  the  rule  to  which  we  have 
called  attention,  the  declaration  of  Mrs.  Hughson  to  the  effect 
that  her  husband  had  shot  her  was  not  evidence,  or  entitled 
to  be  received  as  evidence  that  he  did  do  the  shooting,  but 
that  it  could  only  be  taken  for  the  purpose  of  enabling  the 
jury  to  understand  the  force  and  effect  that  should  be  given 
to  the  reply  made  by  him.  If  the  defense  interposed  upon 
the  trial  had  proceeded  upon  the  theory  that  the  shooting  was 
done  by  some  person  other  than  the  defendant,  and  this  evi- 
dence was  introduced  solely  for  the  purpose  of  getting  before 
the  jurors  the  statement  of  the  deceased  accusing  the  defend- 
ant, instead  of  enabling  them  to  draw  conclusions  from  his 
answer  made  to  the  charge,  in  view  of  the  fact  that  he  then 
and  there  denied  the  shooting,  it  is  quite  possible  that  an 
orderly  administration  of  the  criminal  law  would  require  that 
he  should  be  given  a  new  trial.  His  case  was,  however, 
defended  upon  a  different  theory.  When  the  crime  was  dis- 
covered, he  first  suggested  the  theory  that  tlie  house  had  been 
broken  into  by  burglars  and  the  shooting  done  by  them,  and 


1S97.]  People  v.  Huohson.  163 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Hatght,  J. 

then,  as  we  have  seen,  lie  denied  that  it  was  done  by  himself. 
Subsequently,  he  admitted  that  he  had  purchased  a  revolver 
on   Green   street   in    the    city   of    Albany ;    that    he    had 
loaded  it   with   four   cartridges   and   that  he  carried   it  in 
his   hip    pocket;  that   he   was   in   the    house   in    company 
with  his   wite   at  a  late   hour   on   the   night  of  the  homi- 
cide; that  they   had  a   violent  quarrel  in  which  she  threw 
a  saucer  at   him,   and  that   he   then  suddenly   lost  control 
of  himself  and   knew   nothing   further  until  lie   awoke  the 
next   morning    in    the    carriage   house;    that    immediately 
npon    awakening    he    recalled    the    quarrel    of    the    night 
before,  and  had  the  impression  that  he  had  heard  a  pistol  shot ; 
that  he  immediately  drew  his  revolver  from  his  pocket  for  the 
purpose  of  seeing  whether  it  had  been  fired,  and  on  making 
the  discovery  that  it  had  been  used  he  became  frightened  and 
threw  it  under  the  barn.     He  thus,  in  effect,  admitted  the 
shooting,  and  his  defense  was  that  it  was  done  at  a  time  wheu 
he  was  unconscious   and  not  criminally  responsible  for  his 
acts.     Upon  this  theory  his  actions,  conduct  and  statements 
the  next  morning  became  important  as  bearing  upon  his  men* 
tal  condition.     If,  at  the  time  he  was-charged  with  the  crime, 
he  knew  that  the  sliooting  had  been  done  by  himself  and  he 
denied  it,  it  was  a  circumstance  which  the  jury  might  prop- 
erly consider  as  bearing  upon  the  question  of  his  guilt  and 
his  mental  responsibility.     We  are,  therefore,  of  the  opinion 
that  the  evidence  was  competent. 

The  court,  in  submitting  the  case  to  the  jury,  defined  the 
crime  of  murder  in  the  first  degree  by  reading  the  provisions 
of  the  Penal  Code  with  reference  thereto,  including  the  statu- 
tory definition  of  an  act  eminently  dangerous  to  others  and 
evincing  a  depraved  mind  regardless  of  human  life,  together, 
also,  with  the  provision  with  reference  to  the  effecting  the 
death  of  a  person  whilst  engaged  in  the  commission  of  ^ 
felony.  He  then  charged  the  jury  that  it  must  be  with  a  pre- 
meditated design  to  effect  the  death  of  the  i>erson  killed,  and 
that,  before  they  could  convict  the  defendant  of  murder  in 
tiie  first  degree,  they  must  find  that  there  was  that  degree  of 
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deliberation  and  premeditation  which  is  contemplated  by  the 
statute.  He  did  not,  in  specific  terras,  withdraw  from  the 
attention  of  the  jury  the  killing  of  a  person  by  an  act  immi- 
nently dangerous  to  others,  or  whilst  engaged  in  the  commis- 
sion of  a  felony.  He  did,  however,  as  we  have  seen,  limit 
their  consideration  to  the  killing  with  deliberation  and  pre- 
meditation, so  that  we  think  there  can  be  no  question  but  that 
the  jury  properly  understood  the  court  with  reference  to  the 
crime  submitted  to  them  for  their  determination. 

At  the  close  of  the  trial  the  defendant  requested  the  court 
to  charge  that  the  evidence  of  good  character  may  create  a 
doubt  against  positive  evidence  of  defendant's  guilt.  The 
court  replied :  "  It  is  for  the  jury  to  say.  The  evidence  of 
good  character  is  evidence  which  must  be  considered,  and  if, 
in  the  judgment  of  the  jury,  that  good  character  does  raise  a 
doubt  against  positive  evidence,  they  have  a  right  to  entertain 
that  doubt,  and  the  prisoner  must  have  the  benefit  of  it."  Au 
exception  was  taken  to  the  charge  as  made  by  the  court.  We 
think  the  remarks  of  the  court  embraced  every  element  of  the 
request.  Good  charac^ter  may  create  a  doubt  against  positive 
evidence,  but  this  doubt  against  positive  evidence  is  created 
only  when,  in  the  judgment  of  the  jury,  the  character  is  so 
good  as  to  raise  a  doubt  as  to  the  truthfulness  or  correctness  of 
the  jK)8itive  evidence.  In  such  a  case  the  prisoner  must  be 
given  the  benefit  of  the  doubt.  The  charge  was  correct ;  it 
but  amplified  and  made  more  plain  the  request. 

A  motion  was  made  to  set  aside  the  verdict  upon  various 
grounds,  among  which  is  the  claim  that  the  defendant  was 
prejudiced  by  the  leaving  in  the  jury  room  the  blood-stained 
garments  of  the  deceased,  which  had  been  made  exhibits  upon 
the  trial.  Section  425  of  the  Code  of  Criminal  Procedure 
provides  that  the  court  may  permit  the  jury,  upon  retiring  for 
deliberation,  to  take  with  them  an}'  paper  or  article  which  has 
been  received  as  evidence  in  the  case,  but  only  upon  the  con- 
sent of  the  defendant  and  the  counsel  for  the  People.  The 
evidence  presented  u[>on  the  motion  tends  to  show  that  at  the 
time  the  jury  was  about  to  retire  the  question  was  asked  as  to 
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wiiether  they  should  be  given  the  exhibits,  and  that  there- 
upon the  court  inquired  if  there  was  any  objection.  None 
being  made,  they  were  given  the  exhibits  tliat  had  been  admit- 
ted in  evidence  upon  the  trial.  The  defendant  now  contends 
that  he  understood  that  only  the  paper  exhibits  were  to  be 
given  to  the  jurors,  and  did  not  understand  that  the  clothing 
was  to  be  further  inspected  by  them.  We  think,  however, 
that  the  term  "  exhibits  "  embraced  in  the  inquiry  of  the  court 
had  reference  to  the  clothing  as  well  as  tlie  other  articles  and 
pai)erg,  and  that  if  the  defendant  did  not  wish  them  to  be  left 
in  the  charge  of  the  jury,  an  objection  should  have  been  inter- 
posed when  the  court  asked  if  there  was  any  objection. 

No  other  exception  is  presented  which  requires  considera- 
tion here. 

The  judgment  and  conviction  should  l>e  affirmed. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Martin  V.  Strait,  Appellant. 

1.  Crimes  —  iNSANrrr  as  a  Defense  —  Question  of  Intoxication 
Baised  by  Prosecution  — Evidence.  If,  after  the  defendant  in  a  crim- 
inal action  has  rested  his  defense,  based  upon  insanity,  the  prosecution 
raises  a  new  issue  by  introducing  evidence  tending  to  show  that  the 
defendant  was  intoxicated  and  that  the  acts  and  conditions  relied  upon 
bj  him  as  evidence  of  insanity  should  be  attributed  rather  to  intoxica- 
tion, evidence  on  the  part  of  the  defendant  tending  to  contradict  the  fact 
and  theory  of  intoxication  cannot  properly  be  excluded  on  the  ground 
that  it  is  a  reopening  of  the  defendant's  case. 

2.  Rebuttal  of  Evidence  Given  in  Answer  to  Defense  op  Insanity. 
An  attempt  on  the  part  of  the  defendant  in  an  action  defended  on  the 
ground  of  insanity,  to  disprove  the  evidence  of  the  prosecution  given  in 
Answer  to  his  proof  upon  the  question  of  insanity,  and  upon  a  subject 
which  he  was  not  required  to  anticipate,  is  not  a  reopening  of  the  defend- 
ant's case. 

3.  Rejection  of  Competent  Evidence  —  Reversible  Error  —  Code 
Cr.  Pro.  §  542.  When  the  rejection  of  competent  and  material  evidence 
is  harmful  to  the  defendant  and  is  excepted  to,  it  affects  a  substantial 
right  and  presents  an  error  which  cannot  be  disregarded  in  a  criminal 
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Case,  under  section  542  of  the  Code  of  Criminal  Procedure,  but  it  requires 
a  reversal  even  though  the  appellate  court,  with  the  rejected  evidence 
before  it,  would  still  come  to  the  same  conclusion  as  that  reached  by 
the  jury. 

(Argued  October  13,  1897;  decided  October  26,  1897.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  entered 
December  18,  1896,  m  Chemung  county,  upon  the  verdict  of 
a  jury  convicting  the  defendant  of  murder  in  the  first  degree, 
and  from  an  order  denying  his  motion  for  a  new  trial  made 
on  the  minutes  of  the  trial  court. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

H.  II.  Rockivell  for  appellant.  The  verdict  was  against 
the  evidence  on  the  issue  of  defendant's  insanity.  (People  v. 
Taylor,  138  N.  Y.  406.) 

Charles  H.  Knipp  for  respondent.  The  verdict  is  abun- 
dantly supported  by  the  evidence  as  to  felonious  intent,  pre- 
meditation and  deliberation,  and,  therefore,  is  conclusive  iu 
this  court.  {People  v.  Conron,  97  N.  Y.  62 ;  People  v.  Ciq- 
narale,  110  N.  Y.  26;  People  v.  Kerrigan,  147  ]S.  Y,  210; 
People  V.  Sliney,  137  N.  Y.  570;  People  v.  Iloch,  150  N. 
Y.  291 ;  People  v.  Taylor,  138  X.  Y.  398 ;  Peojyh  v.  Youngs, 
151  X.  Y.  210;  People  v.  Corey,  148  N.  Y.  476;  Code 
Crim.  Pro.  §  528.)  Tlie  defendant  was  sane  and  legally 
responsible  for  his  act.  {People  v.  Montgomery,  18  Abb. 
Pr.  [N.  S.]  245 ;  Willis  v.  People,  32  N.  Y.  715 ;  People  v. 
Taylor,  138  N.  Y.  398;  Peoph  v.  Loppy,  128  N.  Y,  629; 
Peojyle  v.  Trezza,  125  N.  Y.  740;  PeopU  v.  Fi^h,  125  N.  Y. 
136;  People  v.  Stone,  117  K  Y.  480;  PeopU  v.  Iloch,  150 
K  Y.  291 ;  People  v.  Kei^rigan,  147  X.  Y.  210.) 

Martin,  J.  At  a  term  of  the  Court  of  Oyer  and  Terminer 
held  in  the  county  of  Chenmng  in  November,  1894,  the 
defendant  was  indicted  for  the  crime  of  murder  in  the  first 
degree.  It  was  charged  that'on  the  sixteenth  day  of  [Novem- 
ber, 1894,  at  the  city  of  Elmira,  in  that  county,  he  deliberately 
and  with  premeditation  shot  and  killed  his  wife,  Joan  H.  Strait. 
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In  tlie  following  May  he  was  tried  and  a  verdict  of  guilty  was 
rendered  From  the  judgment  of  conviction  entered  on  that 
verdict  he  appealed  to  this  court,  where  it  was  reversed  and  a 
new  trial  granted.  (148  N.  Y.  566.)  The  reversal  was  upon  the 
ground  that  the  court  erred  in  admitting  improper  evidence. 
The  defendant  was  again  tried  at  a  term  of  the  Supreme 
Court  held  in  that  county  commencing  December  7,  1896, 
and  was  again  convicted  of  the  same  crime.  When  arraigned 
for  sentence  his  counsel  moved  for  a  new  trial  upon  the 
minutes  under  section  465  of  the  Code  of  Criminal  Procedure 
and  the  motion  was  denied.  From  the  latter  judgment  and  the 
order  an  appeal  has  been  taken  to  this  court. 

That  the  defendant,  at  the  time  and  place  alleged,  shot  his 
wife,  and  that  she  died  from  the  result  of  the  wounds  thus 
inflicted,  were  proved  and  not  denied.  Indeed,  that  the 
defendant  killed  her  was  conceded  on  the  trial  and  is  conceded 
here.  The  only  issue  of  fact  presented  in  the  case  was  that 
of  the  defendant's  sanity.  His  defense  was  that  when  the 
homicide  occurred  he  was  laboring  under  such  a  defect  of 
reason  as  not  to  know  the  nature  and  quality  of  his  act  or 
that  it  was  wrong. 

A  great  amount  of  evidence  was  introduced  by  each  party, 
and  witnesses,  both  lay  and  expert,  were  called  and  testified 
upon  that  issue.  The  witnesses  called  by  the  defendant  gave 
testimony  tending  to  show  that  he  was  laboring  under  such  a 
defect  of  reason  as  not  to  know  the  nature  and  quality  of  his 
acts,  or  that  they  were  wrong.  Upon  the  other  hand,  the 
testimony  of  the  People's  witnesses  tended  to  show  that  he 
was  sane  and  responsible  for  his  acts.  With  our  views  of  this 
case  we  deem  it  unnecessary  to  consider  the  facts,  or  to  do 
more  than  examine  a  few  of  the  exceptions  taken  by  the 
defendant. 

On  the  trial,  after  the  People  rested  and  the  case  had  been 
turned  over  to  the  defendant  and  he  had  introduced  his  proof 
and  rested  his  defense,  the  People  proved  that  the  defendant, 
to  a  greater  or  less  extent,  indulged  in  the  use  of  intoxicating 
drinks,  and  that  upon  the  day  of  the  homicide  he  had  been 


1 68  People  v.  Strait.  [Oct., 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  lo4. 

drinking.  The  court  then  permitted  the  prosecution,  under 
the  objection  and  exception  of  the  defendant,  to  ask  its  exj>ert 
witnesses  whether  all  of  the  conditions  of  mental  disturbance 
described  in  the  hypothetical  question  put  to  witnesses  for  the 
defendant  might  not  be  accounted  for  on  the  ground  of 
intoxication,  and  they  testified  that  tliey  thought  they  might. 
The  prosecution  was  also  permitted  to  prove  by  its  exi)erts 
that  the  conditions  mentioned,  which  were  the  result  of 
intoxication,  might  exist  and  pass  away  when  the  intoxication 
was  terminated  and  the  person  be  sane  all  the  time. 

Without  referring  specially  to  the  various  instances  con- 
tained in  the  record  it  may  be  said  generally  that  the  learned 
district  attorney  made  a  continued  and  persistent  effort  during 
the  entire  trial  of  the  issue  to  establish  that  the  defendant 
drank  intoxicating  liquors  habitually,  and  that  he  was  intoxi- 
cated upon  the  day  of  the  homicide.  This  effort  was  opposed 
by  the  defendant  with  ecpial  persistence.  The  evidence, 
however,  was  admitted.  The  district  attorney  also  sought  to 
establish  by  the  evidence  of  the  experts  called  in  behalf  of  the 
People  that  all  the  acts  and  conduct  of  tlie  defendant,  which 
were  relied  upon  by  the  defense  asevidenceof  insanity,  might 
be  accounted  for  on  the  ground  of  his  intoxication.  Witnesses 
called  by  the  People  were  permitted  to  give  testimony  to  that 
effect.  After  this  evidence  had  been  received,  the  People  for 
a  second  time  rested. 

The  defendant  then  recalled  Dr.  Wagner,  who  was  a  quali- 
fied expert,  and  offered  to  prove  by  him  whether  alcohol  when 
taken  internally  acted  upon  tlie  brain,  was  a  direct  brain 
poison,  or  was  regarded  as  a  cause  of  insanity.  To  this  proof 
the  district  attorney  objected  upon  the  ground  that  it  was 
reopening  the  case,  the  court  sustained  it,  and  the  evidence 
was  excluded.  The  defendant  also  sought  to  prove  that  he 
did  not  use  intoxicating  liquors,  or  at  least  to  the  extent  testi- 
fied to  by  the  witnesses  for  the  People.  This  evidence  was 
also  objected  to  by  the  district  attorney  upon  the  same  ground, 
and  excluded  by  the  court.  To  all  of  these  rulings  the 
defendant  duly  excepted.     That  the  purpose  of  this  evidence 
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vas  to  disprove  the  tlieory  of  the  prosecution,  that  the  acts  and 
conditions  relied  upon  by  the  defendant  as  evidence  of 
insanity  might  be  attributed  to  his  intoxication,  is  manifest. 
Ih's  equally  manifest  that  the  object  of  showing  that  he  did 
not  indulge  in  the  use  of  intoxicating  drinks  or  to  the  extent 
proved  by  the  witnesses  called  by  the  prosecution,  was  also  to 
contradict  and  disprove  that  theory. 

It  is  extremely  difficult  to  discover  any  ground  upon  which 
these  rulings  can  be  sustained.  An  examination  of  the  record 
discloses  that  the  issue  of  intoxication,  so  far  as  it  was  a  basis 
0^  explaining  the  defendant's  acts  as  consistent  with  sanity, 
was  one  presented  by  the  People  and  upon  which  they  intro- 
duced a  great  amount  of  evidence  both  as  to  the  fact  and  by 
opinions  of  experts,  while  no  such  issue  was,  or  could  well 
have  been,  raised  by  the  defendant,  as  it  was  totally  inconsist- 
ent with  the  theory  of  his  defense. 

After  the  People  had  been  permitted  to  introduce  this  evi- 
^^nee,  including  the  opinions  of  experts  that  all  the  conduct 
^^^d  conditions  proved  by  the  witnesses  for  the  defendant 
^l^ht  be  attributed  to  intoxication  rather  than  to  insanity, 
we  do  not  think  the  evidence  offered  by  the  defendant  can 
be  regarded  other  than  in  rebuttal  of  that  given  by  the  People 
when  seeking  to  establish  the  sanity  of  the  defendant,  and  that 
the  court  erred  in  rejecting  it  upon  the  ground  that  it  was 
reopening  the  case. 

It  is  doubtless  true,  as  suggested  by  the  court,  that  the 
defendant  had  been  combatting  the  theory  of  intoxication 
"all  the  way  through."  But  that  issue  was  not  tendered  by 
the  People  until  the  defendant  had  rested,  and,  hence,  he  had 
no  proper  opportunity  to  present  his  evidence  upon  that  ques- 
tion. Cp  to  that  time  he  could  combat  the  question  only  by 
the  cross-examination  of  adverse  witnesses.  He  was  not 
bound  to  content  himself  with  that,  but  had  a  legal  right  to 
disprove  the  claim  of  the  prosecution  by  witnesses  who  had 
not  been  called  to  testify  against  him.  Moreover,  not  until 
then  could  he  have  properly  proved  by  his  expert  witnesses 
that  the  effect  of  intoxication  would  not  have  been  as  testified 
22 
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to  by  the  experts  for  the  People.  When  the  People  rested 
upon  the  issue  of  insanity,  was  the  first  time  that  that  class 
of  evidence  was  properly  admissible.  Until  then  the  case 
had  been  in  the  hands  of  the  People  since  that  issue  was  in 
fact  raised.  The  defendant  not  only  attempted  to  disprov^e 
what  the  prosecution  had  proved  as  to  his  intoxication,  but 
also  to  establish  by  a  witness  who  was  qualified  that,  if  the 
facts  were  as  claimed  by  the  prosecution,  it  could  not  have 
produced  the  result  testified  to  by  its  experts.  That  the  evi- 
dence, if  it  had  l)een  admitted,  would  have  had  an  important 
bearing  upon  the  question  in  issue,  there  can  be  little  doubt. 

As  the  defendant's  sanity  was  the  only  issue  that  was 
seriously  litigated  upon  the  trial,  it  cannot  be  said  that  the 
rejection  of  this  evidence  could  not  have  legitimately  affected 
the  result.  Upon  that  issue  it  was  claimed  and  proved  by  the 
People  that  the  acts  and  circumstances  relied  upon  by  the 
defendant  as  evidence  of  his  irresponsibility  for  his  acts,  might 
well  be  accounted  for  upon  the  theory  of  his  intoxication. 
If  true,  this  evidence  weighed  heavily  against  the  defendant. 
lie  sought  to  disprove  it  by  showing,  Jirst^  that  he  was  not 
intoxicated,  or  at  least  to  the  extent  claimed  by  the  People, 
and,  aecond^  that  it  could  have  had  no  such  effect  as  claimed 
and  testified  to  ])y  the  People's  witnesses.  But  he  was  pre- 
vented from  introducing  that  evidence  upon  the  theory  that 
it  was  reopening  his  case.  We  do  not  think  that  ruling  can 
be  upheld.  It  is  manifest  it  was  not  a  reopening  of  the  case, 
but  an  attempt  upon  his  part  to  disprove  the  evidence  of  the 
People  given  in  answer  to  his  proof  upon  the  question  of  his 
insanity,  and  upon  a  subject  which  he  was  not  required  to 
anticipate  until  the  evidence  relating  to  it  had  been  introduced 
by  the  learned  district  attorney. 

The  counsel  for  the  defendant  then  asked  the  same  witness 
the  following  question :  ''  jS^ow  I  ask  you  if  the  fact  that,  on 
the  day  of  the  commission  of  the  homicide  —  I  judge  you 
have  become  familiar  with  the  history  of  this  case — the 
accused  met  certain  acquaintances  upon  the  street  and  bowed 
to  them  and  recoi^nized  them  and  even  had  conversation  with 
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^'Jeni,  during  wliicli  those  witnesses  observed  nothing  peculiar 
^^  iiis  appearance ;  that  his  appearance  did  not  impress  them 
^  either  natural  or  unnatural,  or  rational  or  irrational,  no 
^^''e  than  would  the  appearance  of  any  other  acquaintance, 
^^ether  the  fact  of  itself  would  afiord  any  evidence  whatever 
^  ^o  the  sanity  or  insanity  of  the  accused  on  that  day,  assum- 
es the  conditions  to  remain  as  they  were  when  you  were 
^^'^erly  on  the  stand  and  asked  as  to  his  condition  ? "     This 
""^^tion  was  objected  to  as  reopening  the  case,  the  objection 
Sustained,  and  the  defendant  excepted.     What  has  already 
. ,  ^  Said  in  regard  to  the  exclusion  of  the  other  evidence 
*^  was  objected  to  upon  the  same  ground,  applies  with 
6^a\  force  to  this  ruling. 

It  is  well  settled  in  this  state  that  a  party  is  entitled  to  the 
benefit  of  any  competent  evidence  he  may  offer  which  bears 
upon  a  controverted  question  of  fact  embraced  in  the  issue, 
and  if  the  court  excludes  such  evidence,  its  rejection  must  be 
regarded  as  substantial  error  for  which  the  judgment  must  be 
reversed  upon  appeal,  unless  it  can  be  plainly  seen  that  the 
rejection  could  not  have  legitimately  affected  the  result,  and 
if  properly  excepted  to  can  be  disregarded  on  appeal  only 
when  it  can  be  seen  that  it  did  no  possible  harm.  {Ilobart  v. 
IMart,  62  N.  Y.  80  ;  Foote  v.  Beecher,  78  N.  Y.  155  ;  Car- 
roll  V.  Beimel,  95  N.  Y.  252,  256 ;  Iloloomb  v.  Iloleomb,  95 
N.  Y.  316.) 

The  errors  in  rejecting  this  evidence  cannot  be  disregarded 
Tinder  section  542  of  the  Code  of  Criminal  Procedure.     That 
section  provides  that  on  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  to  defects  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  parties. 
The  rulings  in  this  case  clearly  are  not  within  the  principle  of 
that  provision.     That  the   rejection  of  this  evidence   was  a 
technical  error  or  that  it  did  not  affect  a  substantial  right  of 
the  defendant  cannot  be  held.     That  statute  is  but  little  more 
than  a  codification  of  the  previously-established  rule  that  even 
in  criminal  cases  a  new  trial  will  not  be  granted  for  an  erro- 
neous ruling,  where  the  appellate  tribunal  can  see  that  by  no 
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possibility  could  the  error  have  worked  harm  to  the  defend- 
ant. {Stokes  V.  People^  53  N.  Y.  164.)  Neither  that  rnle  nor 
the  fltatute  affects  tlie  well-established  principle  that  the  rejec- 
tion of  competent  and  material  evidence,  which  is  harmful  to 
the  defendant  and  excepted  to,  presents  an  error  requiring  a 
reversal.  Such  a  ruling  affects  a  substantial  right,  even 
though  the  appellate  court,  with  the  rejected  evidence  before 
it,  would  still  come  to  the  same  conclusion  reached  by  the 
jury.  The  defendant  has  the  right  to  insist  that  material  and 
legal  evidence  offered  by  him  shall  be  received  and  submitted 
to  the  jury,  and  have  the  opinion  of  the  jury  taken  upon  all 
the  evidence  which  is  proper  and  admissible  in  the  case. 
{People  V.  Wood,  126  N.  Y.  249.) 

We  are  of  the  opinion  that  these  rulings  cannot  be  sus- 
tained, and  that  the  judgment  must  l^e  reversed  and  a  new 
trial  granted. 

All  concur. 

Judgment  reversed  and  new  trial  granted. 


William  Lord,  as  Executor  of  Martha  A.  Cronin,  Deceased, 
Respondent,  v.  John  H.  Cronin,  Appellant. 

Husband  and  Wife  — Money  Furnished  Husband  by  Wife  — 
Express  Contract  by  Husband  to  Repay  on  Contingency  op  Wipe's 
Survival  —  Enforcement  of  Implied  Obligation,  on  Annulment  op 
Contract  by  Prior  Death  of  Wife.  A  married  woman  owning  real 
estate  conveyed  a  parcel,  on  which  there  was  an  outstanding  mortgage,  to 
her  husband,  and  to  enable  him  to  pay  oif  the  incumbrance  raised  the  amount 
thereof  by  executing  a  mortgage  on  other  property  belonging  to  her,  secur- 
ing a  bond  which  her  liusband  signed  with  her.  on  receiving  from  her  hus- 
band a  written  agreement,  signed  by  him  alone,  whereby  he  covenanted 
that  if  he  should  die  before  his  wife,  the  sum  raised  by  the  wife's  mortgage 
should  be  a  charge  upon  hia  estate  and  paid  as  a  debt  owing  by  him,  and 
that  his  estate  should  convey  to  her  his  interest  in  certain  real  estiite  (which, 
it  was  claimed,  she  had  given  to  him),  followed  by  the  statement  that  if  his 
wife  should  not  survive  him,  the  agreement  should  be  of  no  effect.  The 
husband  survived  the  wife,  and  her  executor  sued  him  for  the  sum  claimed 
to  have  been  lent  to  him  by  her.     Held,  that  the  money  furnished  to  the 
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hosband  by  the  wife  constituted  a  loan,  independently  of  the  husband's 
written  agreement;  that  as  that  agreement  had,  by  its  terms,  become  of 
no  effect  through  the  death  of  the  wife,  the  parties  were  remitted  to  such 
obligations  as  arose  from  the  loan  and  failure  to  pay  it;  and,  hence,  that 
the  action  was  maintainable  and  a  recovery  justified. 
LnH  V.  Crojiin,  9  App.  Div.  9,  affirmed. 

(Argued  October  11,  1897 ;  decided  October  26,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 21,  1896,  reversing  a  judgment  in  favor  of  defendant 
entered  on  a  nonsuit  granted  at  Circuit  and  granting  a  new 
trial. 

This  action  was  brought  to  recover  the  sum  of  $8,000  which 
the  plaintiff's  testatrix  is  alleged  to  have  lent  to  the  defendant 
on  or  about  the  second  day  of  May,  1892.  The  answer  con- 
tains in  substance  a  general  denial  and  several  affirmative 
defenses  not  material  on  this  appeal. 

Upon  the  trial  it  appeared  that  prior  to  May,  1892,  the  tes- 
tatrix, who  was  the  wife  of  the  defendant,  owned  several  par- 
eels  of  real  estate,  and  that  she  had  conveyed  one  piece  to  her 
husband,  upon  which  there  was  a  mortgage  for  $8,000  out- 
standing and  unpaid.  Mr.  Cronin  wished  to  pay  oflF  the  mort- 
gage and  Mrs.  Cronin  borrowed  $8,000  by  mortgaging  other 
real  estate  belonging  to  her  in  order  to  lend  it  to  him  for  that 
purpose.  He  signed  the  bond,  to  which  the  mortgage  last 
named  was  collateral,  with  his  wife.  Slie  refused,  however, 
to  execute  the  mortgage  until  he  signed  and  delivered  to  her 
a  written  instrument  of  which  the  following  is  a  copy : 

"  This  agreement,  made  this  second  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-two, 
between  John  H.  Cronin  and  Martha  A.  Cronin,  of  the  city 
of  Troy,  county  of  Rensselaer  and  state  of  New  York,  wit- 
nesseth,  that  in  consideration  that  my  wife,  Martha  A.  Cronin^ 
has  this  day  mortgaged  certain  premises  of  hers,  situate  upon 
the  northwest  corner  of  Fulton  and  Mechanic  streets  in  said 
city  of  Troy,  to  Samuel  P.  McClellan,  as  executor  of  the  will 
of  Jane  Calkins,  deceased,  for  the  sum  of  eight  thousand  dol- 
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lars,  at  my  request,  and  has  loaned  to  me  said  sum  so  bor- 
rowed as  aforesaid,  now,  in  consideration  thereof,  I,  John  H. 
Cronin,  husband  of  the  said  Martha  A.  Cronin,  do  hereby 
covenant  and  agree  that  if  it  shall  occur  to  me  to  die  before 
the  decease  of  the  said  Martha  A.  Cronin,  the  said  sum  of 
eight  thousand  dollars  so  procured  as  aforesaid  shall  be  a 
charge  upon  my  estate,  and  shall  be  paid  as  a  debt  owing  by 
me,  I  having  become  a  party  to  the  bond  given  upon  such 
borrowing ;  and  I  further  agree  that  in  such  case  my  executor 
or  administrator,  or  personal  representatives,  shall  convey  to 
the  said  Martha  A.  Cronin,  surviving  me,  all  my  one-half 
interest  in  the  premises  known  l)y  street  numbers  107  Fourth 
street  and  2260  Fifth  avenue,  in  the  city  of  Troy,  to  have  and 
to  hold  unto  the  said  Martha  A.  Cronin,  her  heirs  and  assigns 
forever. 

"  But  if  the  said  Martha  A.  Cronin  shall  not  survive  me, 
then  this  agreement  shall  be  of  no  effect. 

*'  In  witness  whereof  I,  the  said  John  H.  Cronin,  have  here- 
unto set  my  hand  and  seal  in  duplicate,  this  2d  day  of  May, 
1892. 

"J.H.  CRONIN.     [l.  8.]" 

This  instrument  was  executed  in  triplicate  and  duly  acknowl- 
edged, one  of  tiie  originals  being  delivered  to  Mrs.  Cronin, 
another  to  the  mortgagee,  while  the  third  was  retained  by  the 
defendant.  Upon  the  trial  the  plaintiff  offered  said  agreement 
in  evidence,  and  furnished  some  slight  proof  of  a  loan  inde- 
pendent of  that  paper,  bnt  when  he  rested  the  trial  court  dis- 
missed the  complaint  upon  the  ground  that  Mrs.  Cronin 
intended  the  so-called  loan  to  her  husband  as  a  gift  in  case  she 
died  before  him.  The  Appellate  Division  reversed  the  judg- 
ment upon  the  ground  that  as  Mrs.  Cronin  neither  signed  the 
instrument  nor  expressed  any  intention  to  forgive  the  debt, 
and  as  by  her  death  the  instrument  had  by  its  terms  become 
of  no  effect,  the  parties  were  remitted  to  such  obligations  as 
arose  from  the  loan  and  the  failure  to  pay  it.  The  defendant 
thereupon  appealed  to  this  court. 
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K  Cov/ntryman  for  appellant.  It  was  made  a  condition 
precedent  to  her  right  of  recovery  that  the  wife  should  sur- 
vive her  husband ;  and  as  the  occurrence  of  that  event  is  of 
tiie  essence  of  the  contract,  it  cannot  be  ignored  in  determin- 
ing the  rights  of  the  parties.  {Clason  v.  Bailey^  14  Johns. 
484;  James  v.  Patten^  6  N.  Y.  9 ;  Justice  v.  Lang^  42  N.  T. 
494;  Mason  v.  Decker^  72  N.  Y.  595;  EgUston  v.  Knicker- 
bocker, 6  Barb.  458 ;  Drake  v.  Seaman,  97  N.  Y.  230 ;  Mentz 
V.  Newwitter,  122  K  Y.  491 ;  Horn  v.  Hanser,  56  Minn.  43 ; 
Yan  Dorn  v.  fiobinson,  16  N.  J.  Eq.  256 ;  Miller  v.  Camr 
eron,  45  N.  J.  Eq.  95.) 

Charles  K  Patterson  for  respondent.  The  death  of  Mrs. 
Cronin  did  not  operate  as  a  payment  of  the  loan  of  $8,000, 
nor  change  its  character  so  as  to  constitute  it  a  gift.  {French 
V.  Carhart,  1  N.  Y.  102 ;  Coleman  v.  Beach,  97  N.  Y.  545, 
554 ;  Russell  v.  AUerton,  108  N.  Y.  288.)  There  is  no  ques- 
tion of  usury  in  this  case.  (4  R.  S.  [8th  ed.]  2512 ;  S.  Ins. 
Co.  V.  Dunham,  33  Hun,  415.) 

Vann,  J.  The  contract  in  question,  although  unilateral  in 
form,  was  binding  upon  both  parties  named  therein,  as  one  had 
assented  thereto  by  subscribing  his  name  at  the  end  thereof, 
and  the  other  by  accepting  the  instrument  so  signed  as  a  valid 
and  operative  agreement  and  acting  thereupon.  {VAmoreux 
V.  Gould,  7  X.  Y.'349;  Jmtice  v.  Lang,  42  N.  Y.  493,  498; 
Mason  v.  Decker,  72  N.  Y.  595.)  It  is  to  be  observed,  how- 
ever, that  every  express  promise  appearing  in  the  contract  was 
made  by  the  defendant,  who  covenanted  in  the  tirst  place  that 
if  he  Bhould  die  before  his  wife,  the  sum  borrowed  should  be 
a  charge  upon  his  estate  and  paid  as  a  debt  owing  by  him ;  and 
in  the  second  place  that,  upon  the  same  contingency,  his  estate 
should  convey  to  her  his  one-half  interest  in  certain  real  estate, 
which,  as  it  is  claimed,  she  had  given  to  him.  Finally,  he 
declared  by  the  closing  sentence  that  both  of  these  covenants 
should  be  void,  provided  his  wife  should  not  survive  him.  She 
made  no  express  promise  whatever,  either  by  way  of  releasing  the 
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debt  absolutely  or  conditionally,  or  any  other.  The  instrument 
is  silent  as  to  the  rights  or  obligations  of  either  party  in  case  the 
husband  should  prove  the  survivor.  That  contingency  is  not 
provided  for,  even  by  implication,  as  the  agreement  by  its 
terms  was  to  be  of  no  effect  unless  Mrs.  Cronin  should  live 
the  longer.  The  argument,  therefore,  founded  on  the  rela- 
tions of  the  parties  and  the  covenant  of  the  husband  not  only 
to  pay  the  debt  to  iiis  wife,  but  also  to  convey  land  to  her  in 
addition  if  she  survived  liim,  to  the  effect  that  the  loan  was 
by  implication  to  become  a  gift  as  a  part  of  a  family  arrange- 
ment if  he  survived  her,  cannot  be  sound,  because  in  the  latter 
event,  the  agreement  was  to  be  the  same  as  if  it  had  never 
been  made.  Neither  the  express  nor  the  implied  covenants, 
if  any,  survived  the  death  of  the  wife,  for  the  life  of  the  agree- 
ment in  all  its  parts  was  to  cease  with  lier  own,  provided  her 
husband  still  lived.  Nor  does  the  contention  that  the  written 
agreement  is  presumed  to  express  the  entire  contract  between 
the  parties  rest  on  any  better  foundation,  for  when  the  wife 
died  there  was  no  agreement.  It  had  ceased  to  exist  by  virtue 
of  its  own  stipulations.  It  simply  provided  for  a  contingency 
that  never  happened,  and  as  it  has  now  turned  out  never  can 
happen,  and  as  soon  as  this  became  certain  through  the  death 
of  Mrs.  Cronin,  the  agreement  was,  according  to  its  express 
words,  "  of  no  effect."  Whatever  the  presumption  might  have 
been  if  the  agreement  had  been  kept  in  force  by  the  happen- 
ing of  the  other  contingency,  to  wit,  the  dedth  of  Mr.  Crunin 
before  that  of  his  wife,  it  is  unnecessary  to  consider,  because 
as  slie  is  dead  while  he  still  lives,  there  is  no  longer  any  agree- 
ment for  the  presumption  to  operate  upon.  The  written  and 
conditional  promise  of  the  defendant  to  pay  was  not  the  sole 
consideration  for  the  loan,  because,  if  a  certain  event  happened, 
the  agreement  containing  that  promise  was  wiped  out,  which 
left  the  original  implied  promise  to  repay  in  force.  It  was  not 
agreed  either  in  express  terms  or  by  reasonable  implication 
that,  unless  the  debt  was  paid  as  provided  in  the  contract,  it 
was  not  to  be  paid  at  all.  Under  these  circumstances,  we  think, 
as  the  learned  Appellate  Division  held,  that  "the  parties  are 
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remitted  to  such  obligations  and  duties  as  the  loan  and  its  non- 
payment imply,"  for,  unless  the  debt  created  by  the  loan  was 
eirtinguished  by  the  agreement,  it  was  not  extinguished  at  all. 
What,  then,  it  is  pertinently  asked,  was  the  object  of  the 
defendant  in  executing  a  contract  apparently  so  one-sided  ? 
His  primary  object,  of  course,  was  to  secure  the  loan,  which 
Mrs.  Cronin  refused  to  make  until  he  signed  the  contract. 
As  she  gave  a  mortgage  upon  her  own  property  and  he  signed 
the  bond  with  her,  upon  the  face  of  the  transaction  she  might 
appear  to  be  the  principal  debtor,  so  that  if  he  should  die  lii*st 
she  would  need  some  written  evidence  that  the  mortgage  was 
given  to  raise  money  to  lend  to  him  and  that  the  amount 
thereof  was  to  be  repaid  by  him  or  his  estate.  It  was  not 
unnatural  that  she  should  request  this  or  that  he  should  com- 
ply with  her  request  in  order  to  get  the  money  from  her. 
The  promise  to  convey  the  land  to  her  if  she  survived  him 
was  simply  a  promise  to  restore  what  she  had  given  him,  so 
that  she  could  have  it  instead  of  his  heirs.  Whether  there 
was  the  further  object  of  postponing  the  time  of  payment 
until  the  death  of  one  of  the  parties,  for  as  long  as  the  con- 
tract was  in  life  all  implied  promises  were  in  life  also,  or  of 
substituting  the  conveyance  of  land  in  the  place  of  paying 
interest,  if  Mrs.  Cronin  survived  her  husband,  it  is  unneces- 
sary to  decide. 

The  case  is  pecuUar  and  not  without  difficulty,  but  we  think 
that  the  conclusion  reached  by  the  Appellate  Division  is  cor- 
rect and  that  tjieir  judgment  should  be  affirmed,  and  judg- 
ment absolute  rendered  against  the  appellant  upon  his  stipu- 
lation, with  costs. 

Gbay,  O'Brien  and  Haight,  J  J.,  concur ;  Andrews,  Ch. 
J.,  and  Bartlett,  J.,  dissent  on  the  ground  that  the  only 
evidence  of  a  loan  was  contained  in  the  writing,  and  that  by 
the  writing,  by  fair  construction  and  in  view  of  the  relation 
of  the  parties,  the  only  obligation  assumed  by  the  husband 
was  contingent  upon  the  wife's  surviving;  and  Martin,  J., 
dissents  generally. 

Judgment  accordingly. 
23 
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Samuel  Baciiracii,  Respondent,  v.  The  Manhattan  Railway 
Company  et  al.,  Appellants. 

Appeal  —  Motion  to  Dismirs— Frivolous  Exceptions.  To  sustain 
a  motion  to  dismiss  an  appeal  before  argument,  on  the  ground  that  the 
judgment  below  has  been  unanimously  affirmed  by  the  Appellate  Division 
as  to  the  facts  and  that  the  exceptions  in  the  case  are  frivolous,  the  excep- 
tions must  be  so  obviously  frivolous  on  their  face  as  to  require  no  argu- 
ment to  demonstrate  it. 

Reported  below,  1  App.  Div.  634. 

(Argued  October  18,  1897  ;  decided  October  26,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  February  24,  1896,  which  affirmed  a  judgment 
in  favor  of  plaintiflE  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  grounds  of  the  motion  are  stated  in  the  opinion. 

Charles  A,  B,  Pratt  for  motion. 
Charles  A,  Gardiner  opposed. 

Per  Cuinam,  This  is  a  motion  by  the  plaintiff  to  dismiss 
the  appeal  upon  the  ground  that  the  judgment  below  .has  been 
unanimously  affirmed  by  the  Appellate  Division  as  to  the 
facts,  and  that  the  exceptions  in  the  case  are  frivolous. 

This  motion  is  one  of  a  large  class  imposing  much  labor  on 
the  court,  and  that  ought  not  to  be  made. 

An  exception  must  be  so  obviously  frivolous  on  its  face  as 
to  require  no  argument  to  demonstrate  it. 

In  this  case  brie'fs  are  submitted,  citing  authorities  to  sup- 
port the  opposing  views.  The  fact  that  such  a  course  is 
necessary  is  conclusive  evidence  that  the  motion  should  be 
denied. 

An  examination  of  this  record  discloses  a  number  of 
exceptions  that  can  only  be  disposed  of  after  argument  of  the 
appeal. 
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The  rale  in  motions  of  this  character  is  similar  to  that 
applied  to  a  party  asking  judgment  on  a  frivolous  pleading. 

This  memorandum  is  handed  down  in  order  that  the  bar 
may  understand  the  strictness  of  this  rule. 

Motion  denied,  with  ten  dollars  costs. 

All  concur. 

Motion  denied. 
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I   1  An   fiX7' 
Charles    McLouth,    Eespondent,   and    Pliny    T.   Sexton,  '  r  154   179 

Appellant,  as  Trustees  under  the  Will  of  Caroline  Cuyler,       16^    489 

Deceased,  v.  George  0.  Hunt  et  al.,  Respondents.  ^^        ^J^ 

1.  Appeal  —  Testamentary  Trust.  Where  there  remains  a  possi- 
bility that  the  contingencies  contemplated  by  a  will,  upon  which 
remainders  to  the  immediate  beneficiaries  of  a  trust  may  be  defeated,  will 
happen,  the  question  as  to  whether  certain  items  are  to  be  treated  as 
income  or  as  capital  is  one  in  which  the  trustees  have  a  legal  interest  suffi- 
cient to  warrant  an  appeal, 

2.  Life  Tenant  and  Remainderman.  Where  a  will  creates  separate 
trusts  in  favor  of  each  of  certain  persons  in  being,  who  are  to  receive  the 
respective  incomes  until  they  arrive  at  a  certain  age  and  then  are  to  receive 
the  corjyiis,  such  beneficiaries  are  to  be  considered  as  life  tenants  before 
Teaching  the  specified  age  and  as  remaindermen  thereafter;  and  the  prin- 
ciples governing  those  relations  are  applicable  to  questions  as  to  whether 
items  of  the  trust  property  are  to  be  treated  as  income  or  as  capital. 

3.  Premium  upon  Trust  Securities.  The  question  whether  the 
depreciation,  through  approaching  maturity,  of  the  premium  upon  govern- 
ment sc*curities  constituting  the  capital  of  a  testamenttiry  trust  estate,  and 
transmitted  by  the  testator,  should  be  borne  by  the  life  tenant  or  by  the 
remainderman,  is  to  be  determined  by  the  meaning  and  intention  of  the 
testator,  derived  from  the  language  employed  in  the  creation  of  the  trust, 
the  relation  of  the  parties  to  each  other,  their  condition  and  all  the  sur- 
rounding facts  and  circumstances. 

4.  Depreciation  of  Premium  dpon  United  States  Bonds.  A  testa- 
trix, in  creating  a  trust  of  which  her  grandchildren  were,  in  effect,  made 
life  tenants  up  to  a  specified  age  and  then  remaindermen,  directed  that 
while  life  tenants  they  should  receive  the  **  full  income."  She  owned  cer- 
tain United  States  bonds  which  were  apportioned  by  the  surrogate  to  the 
capital  of  the  trust,  at  a  premium,  and  they  were  so  retained  by  the 
executors  as  trustees.  Held,  that  it  was  her  intention  that  the  life  tenants 
should  receive  the  whole  annual  interest  of  the  bonds  without  diminu- 
tion by  the  reservation  of  a  portion  thereof  to  meet  anj'  depreciation  in 
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the  market  value  of  the  bonds  through  their  approaching  maturity  —  that 
is,  that  the  premium  should  not  be  charged  to  the  life  tenants;  and  that 
this  intention  of  the  testatrix  was  controlling. 

5.  Premium  upon  Trust  Securities.  Quare,  whether,  upon  princi- 
ple, as  between  the  life  tenant  and  the  remainderman  of  a  testamentary 
trust  estate  the  life  tenant  can  properly  be  charged  with  the  premium,  or 
with  the  loss  occasioned  by  the  wearing  away  of  the  premium,  upon  gov- 
ernment securities  in  which  the  estate  is  invested. 

6.  Stock  Dividends.  When  a  stock  dividend,  declared  by  a  corpora- 
tion and  allotted  to  shares  of  its  original  capital  stock  belonging  to  a  tes- 
tamentary trust  estate,  constitutes,  as  matter  of  fact,  a  distribution  of 
accumulated  earnings  or  profits,  it  represents  income  and  belongs  to  the 
life  tenant  of  the  trust  estate  as  between  him  and  the  remainderman. 

7.  Accumulated  Earnings  on  Corporate  Stock.  When  questions 
arise  under  a  will,  between  life  tenant  and  remainderman,  with  respect  to 
accumulated  earnings  upon  capital  stock  of  a  corporation,  the  courts 
must  determine  them  according  to  the  nature  and  substance  of  the  thing, 
and  are  not  concluded  from  treating  such  earnings  as  income  by  the  .form 
of  their  distribution  or  by  the  terms  employed  by  the  corporation. 

McLouth  V.  Hunt,  92  Hun,  607,  affirmed. 

(Argued  October  7,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  tifth  judicial  department,  entered  Janu- 
ary 25,  1896,  which  affirmed  a  judgment  entered  upon  the 
report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material^ 
are  stated  in  the  opinion. 

Pliny  T.  Sexton^  Trustee^  appellant  in  person.  The  certifi- 
cate for  twenty-five  and  four-tenths  shares  of  the  increased 
capital  stock  of  the  Western  Union  Telegraph  Company, 
received  therefrom  in  December,  1892,  by  the  trustees  under 
the  will  of  Mrs.  Ciiyler,  as  their  portion  of  said  company's 
ten  per  cent  stock  dividend,  simply  constitute,  together  with 
the  certificate  previously  held  for  254  shares  of  the  capital 
stock  of  said  company,  the  evidence  of  the  said  trustees'  title 
to  the  same  relative  interest  in,  or  proportionate  ownership  of, 
said  company,  which,  before  said  stock  dividend,  was  equally 
and  alone  represented  by  said  old  certificate  for  254  shares. 
Said  stock  dividend  did  not  increase  or  alter  the  said  trustees'" 
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relative  interest  in,  or  proportionate  ownersliip  of,  said  com- 
pany, or  the  character  thereof.    Such  ownership,  in  its  entirety, 
remains,  as  before,  a  part  of  the  principal  of  the  trust  estates 
in  the  custody  of  said  trustees,  and  said  twenty-five  and  four- 
tenths  sliares  of  said  company's  increased  capital  stock  are  not 
income  of  said  trust  estates,  and  cannot  lawfully  be  distrib- 
uted as  such  to  the  current  beneficiaries  of  such  income,  but 
must  be  retained  for  the  remaindermen  of  said  trust  estates. 
(Li  re  Barton,  4  Ves.  800 ;  Brander  v.  Brander^  L.  R.  [5 
Eq.  Cas.]   238  ;  Bxirrall  v.  B,  R.  li.  Co.,  75  N.  Y.  211 ; 
City  of  Utica  v.  Churchill,  33  IS".  Y.  237 ;  Clapp  v.  Astor,  2 
Edw.  Ch.  379 ;  ClarJcson  v.  Clarkson,  18  Barb.  646 ;  Daland 
V.  Williams,  101  Mass.  571 ;  Jn  re  Gerry,  103  N.  Y.  445 ; 
Gibbons  V.  Mahon,  136  U.  S.  549 ;  Gold^nith  v.  Swift,  25 
Hun,  201 ;  lliscock  v.  Lacy,  9  Misc.  Rep.  578 ;  Hite  v.  Hite, 
20  S.  W.  Rep.  778 ;  Ilijatt  v.  Alleti,  56  N.  Y.  553 ;  In  re 
Kernochan,  104  K  Y.  618 :  Knight  v.  Lidford,  3  Dera.  88 ; 
Leland  v.  Ilayden,  102  Mass.  542 ;  People  ex  rel,  v.   Tax 
C(mr%.,  76  N.  Y.  74;  Mills  v.  Britton,  24  L.  R.  A.  537; 
Minot  V.  Paine,  99  Mass.  101 ;  Moss^  Appeal,  83  Penn.  St. 
264 ;  2  Perry  on  Trusts,  §  545 ;  Prime's  Estate,  N.  Y.  L.  J. 
March  6,  1891 ;  Rand  v.  Hubbell,  115  Mass.  461 ;  Riggs  v. 
Cragg,  26  Hun,  89 ;  89  N.  Y.  487 ;  Simpson  v.  Moore,  30 
Barb.  637 ;  Spooner  v.  Phillips,  16  L.  R.  A.  461 ;  SprouU 
V.  Boiich,  L.  R.  [29  Ch.  Div.]  635  ;  Thomas  v.  Gregg,  28  Atl. 
Eep.  565 ;  People  ex  rel,  v.  Barker,  86  Hun,  131  ;  Williams 
V.  W.  U.  T  Co.  93  X.  Y.  189 ;  In  re  Woodrvf,  1  Tuck.  58.) 
The  trustees  are  required  by  law  to  reserve  and  retain,  as  so 
much  principal  returned,  such  portion  of  the  interest  paid  to 
thera  from  time  to  time  on  the  United  States  securities  as 
will  offset  the  proportionate  current  wearing  away  of  the  said 
premiums  on  said  securities  to  the  end  tliat  at  the  termination 
of  said  trusts  at  any  time  the  full  amount  of  the  principal  of 
said  trust  estates,  as  represented  and  invested    in  the  said 
United  States  bonds  turned  over  to  or  purchased  by  the  said 
trustees,  may  duly  remain  undiminished  by  such  wear  of  pre- 
miums.   (In  re  Alhertson,  113  N.  Y.  435  ;  Bergen  v.  Valen- 
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tiiie,  63  How.  Pr.  221  ;  Burleigh  v.  Center,  9  J.  &  S.  441 ; 
Cogswell  v.  Cogswell^  2  Edw.  Cli.  230 ;  People  ex  rel.  v.  Daven- 
port, 30  Hun,  184;  117  N.  Y.  549;  Far  well  v.  TweddU,  10 
Abb.  [N.  C]  94 ;  Fosdich  v.  Delafield,  2  Kedf .  392 ;  In  i^ 
Gerry,  10  Abb.  [N.  C]  178;  Hardenberg  v.  Hay,  151  U.  S. 
112  ;  Harvard  College  v.  Aniory,  9  Pick.  461 ;  Ilemenway  v. 
Hemenway,  134  Mass.  446  ;  Illte  v.  Hite,  20  S.  AV.  Rep.  778 ; 
/yt  re  Housman,  4  Dem.  415  ;  In  re  Ilutchiyi^on^  N.  Y.  L.  J. 
Feb.  29, 1892 ;  In  re  Keteltas,  1  Connolly,  468 ;  Eiiig  v.  Talboty 
40  N.  Y.  76 ;  Lovell  v.  Mmott,  20  Pick.  119 ;  /ri  re  Masan,  98 
N.  Y.  534 ;  In  re  Slupmaii,  82  Hun,  108 ;  M'uiott  v.  Thomp- 
son,  106  Mass.  585 ;  iT.  ^:  Jl  Co,  v.  iJ^jJo/i,  140  Mass.  532 ; 
1  Perry  on  Trusts,  537,  538 ;  2  Perry  on  Trusts,  85,  86 ;  In 
re  Pollock,  3  Redf.  100 ;  Pray  v.  Ilegemaji,  92  X.  Y.  508; 
Eedfield's  Surr.  Pr.  [5th  ed.]  504 ;  Peynal  v.  Thehmid,  3 
Misc.  Rep.  187;  Scovell  v.  Roosevelt,  5  Redf.  121;  Shaw  v. 
Cordis,  143  Mass.  443 ;  Simpson  v.  Moore,  30  Barb.  641 ; 
Thurher  v.  Chambers,  %(o  N.  Y.  48 ;  Townsend  v.  C^.  S.  T. 
Co.,  3  Redf.  220 ;  Matter  of  Voicers,  113  N.  Y.  571 ;  Whit^ 
son  V.  Whitson,  53  N.  Y.  482 ;  Wilcox  v.  Quinly,  26  X.  Y. 
S.  R.  114;    Woodward  v.  James,  115  X.  Y.  360.) 

Charles  McLouth,  Trustee,  respondent  in  person.  Tlie 
Western  Union  stock  dividend  should  be  regarded  as  income. 
(/>i  re  Kernochan,  104  X.  Y.  618 ;  Riggs  v.  Cragg,  89  X.  Y. 
487  ;  26  Hun,  90 ;  Clarkson  v.  CJarkson,  18  Barb.  646  ;  Gold- 
smith V.  Swift,  25  Hun,  201 ;  Hyatt  v.  Allen,  56  X.  Y.  553  ; 
Simpson  v.  Moore^  30  Barb.  637  ;  Knight  x,  Ledford,  3  Deni. 
88 ;  In  re  Curtis,  29  X.  Y.  S.  R.  217;  In  re  Skil/man,  24 
Abb.  [X.  C]  41-44 :  Perry  on  Trusts  [4th  ed.],  545  ;  In  re 
Lawrence,  26  X.  Y.  S.  R.  238 ;  In  re  Hodgman,  140  X.  Y. 
421;  Cross  v.  Z.  /.  Z.  cfe  T,  Co.,  75  Hun,  533;  People  ex 
rel.  V.  Davenport,  30  Hun,  177 ;  ///^e'  v.  Hite,  20  S.  W.  Rep. 
778;  Farps  Appeal,  28  Penn.  St.  368;  Thomas  \\  Gregg,  28 
Atl.  Rep.  565 ;  Sproule  v.  7?t>?^c/^,  L.  R.  [29  Ch.  Div.]  63:) ; 
In  re  Woodruff,  1  Tuck.  58;  In  re  Warren,  33  X^  Y.  S. 
R.  584  ;    Wood  v.  Lary,  47  Hun,  550  ;    Whitson  v.  Whitson^ 


1897.]  McLouTii  V.  Hunt.  183 

X.  Y.  Rep.]  Points  of  counsel. 


53  N.  Y.  479 ;  I/i  re  Oliver,  6  L.  R.  A.  421 ;  Spooner  v. 
PkilUp8,  16  L.  R.  A.  4G1 ;  Stuart  v.  Broim,  11  App.  Div. 
494;  Hopper  v.  Sa^e,  112  X.  Y.  531-533;  PeojAs  ex  rel  v. 
Barker,  86  Ilun,  131.)  The  wear  of  premiums  on  the  United 
States  bonds  should  be  borne  by  the  corpus  of  the  estate. 
(  White  V.  Iloyt,  73  N.  Y.  505  ;  Kenyon  v.  K  T.  i&  3L  M.  A. 
Asm,,  122  N.  Y.  247-254 ;  Stokes  v.  Mackay,  140  N.  Y.  649  ; 
Trustees  of  E,  Hampton  v.  Vail,  151  N.  Y.  463  ;  Stuart  v. 
Brown,  11  App.  Div.  492  ;  In  re  KeniocJum,  104  N.  Y.  627 ; 
In  re  Clintan,  12  App.  Div.  132  ;  Stimson  v.  Vro7nan,  99  N. 
Y.  79;  Mendorffy,  M.  R.  Co,,  150  N.  Y.  276 ;  Hopkins  v. 
Clark,  149  K  Y.  329;  Code  Civ.  Pro.  §§190,  191;  L. 
1895,  cli.  986,  §  5  ;  Const.  N.  Y.  art.  6,  §  9 ;  Szuchy  v. 
K  a  <&  I  Co.,  150  N.  Y.  219 ;  Criin  v.  Starkweather, 
136  N.  Y.  635  ;  Amherst  College  v  Hitch,  151  X.  Y.  320 ; 
Bergen  v.  Valentine,  63  How.  Pr.  221  ;  Shaw  v.  Cordis, 
143  Mass.  444 ;  Reynal  v.  Thehaxid,  3  Misc.  Rep.  190 ;  .VAi^Z- 
ters  V.  Johnson,  38  Barb.  80 ;  Stimson  v.  Vro?nan,  99  N.  Y. 
74 ;  Freeman  v.  6'o/^,  96  N.  Y.  63 ;  Roseboom  v.  Rosehoom, 
81  N.  Y.  356 ;  T^Vrfc^/^  v.  fi^r^^;?,,  130  N.  Y.  29 ;  .SVc//v  v. 
Starr,  132  N.  Y.  154 ;  In  re  Gerry,  103  N.  Y.  449 ;  In  re 
Lewis,  3  Misc.  Rep.  164 ;  Greer  v.  Chester,  62  Hun,  329 ; 
Burleigh  v.  Center,  9  J.  &  S.  441 ;  Ilemenway  v.  Hemen- 
way,  134  Mass.  446 ;  jS\  E,  T.  Co.  v.  Eaton,  140  Mass.  532, 
542,  543 ;  Knight  v.  Lidford,  3  Dem.  90,  91 ;  In  re  I'orter, 
5  Misc.  Rep.  274;  Farrell  v.  TweddU,  10  Abb.  [N.  C]  94; 
i>wcZ^«  V.  Benner,  62  Hun,  435 ;  Hite  v.  ZRjf^,  19  L.  R.  A. 
173;  In  re  Jones,  19  N.  Y.  S.  R.  436.) 

S.  N.  Sawyer  for  Carlton  C.  M.  Hunt,  respondent.  Plain- 
tiffs are  not  authorized  or  required  by  law  to  set  aside  and 
retain  as  a  part  of  tlie  corpus  of  the  estate  from  the  interest 
received  upon  the  government  bonds  an  amount  sufficicMit  to 
offset  the  wearing  away  of  the  market  premiums.  (Const.  N. 
Y.  art.  6,  §  9;  Ninidorff  v.  J/.  R,  Co,,  150  N.  Y.  270; 
Masterson  v.  Townshend,  123  N.  Y.  458;  Whitney  v.  Whit^ 
ney,  63  Hun,  59  ;  Woodward  v.  Jarnes,  115  N.  Y.  346 ;  Ca/iill 
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V.  Russell,  140  N.  Y.  402 ;  liiggs  v.  Cragg,  26  Hun,  95 ;  In 
re  Laphum,  37  Hun,  15;  In  re  Vmoers,  113  N.  Y.  569; 
In  re  Mc Alpine,  126  N.  Y.  290 ;  Simpson  v.  Moore,  30  Barb. 
637;  In  re  Gerry,  103  N.  Y.  445;  In  re  Pollock,  3  Redf. 
100  ;  Towmend  v.  Trmt  Co.,  3  Redf.  220 ;  Scovell  v.  Roose- 
velt, 5  Redf.  121;  Wilcox  v.  Quinhj,  73  Hun,  524;  Farrell 
V.  Tweddle,  10  Abb.  [N.  C]  94 ;  People  ex  rel,  v.  Davenport, 
117  X.  Y.  579  ;  30  Hun,  177 ;  Bergen  v,  Valentine,  63  How. 
Pr.  221 ;  Reynal  v.  Thsbaud,  3  Misc.  Rep.  187 ;  Shaw  v. 
Cordis,  143  Mass.  442.)  The  twenty-five  and  four-tenths 
shares  of  Western  Union  Telegraph  stock  received  by  the 
trustees  for  stock  dividends  are  not  properly  a  part  of  the 
corpus  of  the  estate.  They  should  be  treated  as  income  and 
distributed  to  these  defendants.  {Clarkson  v.  Clarkson,  18 
Barb.  646 ;  Simpson  v.  Moore,  30  Barb.  637 ;  Goldsmith  v. 
Swift,  25  Hun,  201 ;  Riggs  v.  Cragg,  26  Hun,  90 ;  89  N.  Y. 
487 ;  Hyatt  v.  Allen,  56  N.  Y.  553 ;  In  re  Kernochan,  104 
N.  Y.  618 ;  Knight  v.  Bidford,  3  Dem.  88 ;  In  re  Woodruff, 
1  Tnck.  58.) 

William  II,  Shuart  and  Joseph  A.  Adlington  for  George 
C.  Hunt  et  al.,  respondents.  The  stock  dividend  of  twenty-five 
and  four-tenths  shares  of  stock  of  the  Western  Union  Telegraph 
Company  is  income,  and  should  be  turned  over  to  the  benefic- 
iaries now,  and  should  not  be  retained  as  a  part  of  the  principal 
of  the  trust  estate  which  they  are  not  to  receive  until  they 
respectively  become  thirty-five  years  of  age.  {Riggs  v. 
Cragg,  89  N.  Y.  487;  1  Cook  on  Stocks,  etc.,  §§  552-557;  1 
Spelling  on  Priv.  Corp.  §  457 ;  Williams  v.  W.  l\  T.  Co,, 
93  N.  Y.  162 ;  Earp's  Appeal,  28  Penn.  St.  374 ;  Moss' 
Appeal,  83  Peim.  St.  269 ;  Sprouh  v.  Bouch,  L.  R.  [29  Ch. 
Div.]  639 ;  Ilurd  v.  FAdridge,  109  Mass.  260 ;  IliU  v.  7/«V^, 
93  Ky.  265  ;  lirander  v.  Brander,  4  Vesey,  800  ;  Irving  v. 
Ilouston,  4  Paton  Sc.  App.  521 ;  I^aris  v.  I^aris,  10  Vesey, 
184 ;  l7i  re  Barton,  L.  R.  [5  Eq.  Cas.]  238 ;  Minot  v.  Paine^ 
99  Mass.  101 ;  Deland  v.  Williams,  101  Mass.  571 ;  Ldand 
V.  Ilayden,  102  Mass.  542 ;  Rand  v.  Iluhhell,  115  Mass.  461 ; 
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Davis  V.  Jdcksan^  152  Mass.  58 ;  Gibhons  v.  MahoUy  136  U. 
S.  549 ;  Thomas  v.  Gregg,  78  Md.  545.)  The  loss,  if  any, 
from  the  wearing  away  of  the  premiums  on  United  States 
bonds,  should  be  borne  by  the  corpus  of  the  trust  fund.  (L. 
1887,  ch.  65 ;  Reynal  v.  Thebaud,  3  Misc.  Rep.  187 ;  Peck- 
ham  V.  Newton,  15  R  I.  322 ;  Redf .  Surr.  Pr.  [5th  ed.]  509  ; 
Bergen  v.  Yaleiitine,  63  How.  Pr.  221  ;  In  re  PoUock,  3 
Redf.  100 ;  Shaw  v.  Cordis,  143  Mass.  446 ;  Hemenway  v. 
Hemenioay,  134  Mass.  446;  Ilit^  v.  Ilite,  93  Ky.  257; 
Wkittemore  v.  Beehmam,  2  Dem.  276 ;  In  re  Fumess,  12 
Phil.  Rep.  130  ;  Meyer  v.  Shnonson,  5  DeG.  &  S.  723.) 

O'Brien,  J.  This  was  an  action  to  procure  a  judicial  con- 
struction of  the  provisions  of  a  will,  and  incidentally  for  an 
accounting  by  the  trustees  of  a  testamentary  trust.  Caroline 
Cuyler  died  on  the  18th  day  of  September,  1888,  leaving  a 
will  with  two  codicils,  which  were  admitted  to  probate.  The 
plaintiffs  are  the  executors  of  the  will  and  trustees  under  the 
trust  created  thereby.  The  testatrix,  after  making  various 
general  and  specific  bequests  and  devises  to  collateral  relatives, 
friends  and  institutions  of  charity,  disposed  of  the  residue  of 
her  estate  in  trust,  for  the  benefit  of  three  grandchildren 
named  therein. 

The  questions  involved  here  relate  wholly  to  the  adminis- 
tration of  the  trust  by  the  trustees  and  to  the  distribution  of 
the  fund  between  the  parties  respectively  entitled  thereto. 
The  trust  provision  is  as  follows : 

"  After  the  payment  of  the  above  legacies,  and  any  debts 
which  I  may  owe,  and  the  proper  expenses  of  settling  my 
estate,  all  of  the  rest,  residue  and  remainder  of  my  estate  of 
every  kind,  I  give,  devise  and  bequeath  in  three  equal  parts 
to  my  executors  in  and  upon  three  several,  separate  and  inde- 
pendent trusts,  and  in  trust  as  follows,  to-wit : 

"  That  they  take,  receive,  hold,  care  for,  preserve,  maintain, 

invest  and  re-invest,  convert,  sell,  lease  and  collect  the  same  in 

all  things  as  in  their  discretion  may  seem  advantageous  for  the 

benefit,  respectively,  of  my  said  three  grandsons,  George  Cuy- 
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ler  Hunt,  Samuel  Hall  Hunt  and  Carlton  Charles  McLouth 
Hunt,  as  follows : 

"  That  my  executors  pay  over  to  the  use  and  benefit  of 
each  of  my  said  grandsons,  respectively,  during  their  or  his 
minority  such  portion  of  the  income  of  said  three  parts  for 
their  support,  maintenance  or  education  as  in  the  discretion  of 
my  executors  maj''  seem  proper. 

"  That  from  and  after  the  arrival  at  age  of  my  said  grand- 
sons respectively,  that  my  said  executors  pay  over  to  each  of 
them,  respectively,  annually  from  their  arriving  at  age  the  full 
income  of  one  of  said  three  partfi. 

"  That  my  executoi's  pay  over  to  each  of  my  said  grand- 
sons, respectively,  on  his  arriving  at  the  age  of  thirty-five  (35) 
years  tlie  full  amount  of  one  of  said  three  parts,  together 
with  any  accumulation  thereupon  which  may  remain. 

"  In  case  of  tlie  death  of  one  of  my  said  grandsons,  prior 
to  his  arriving  at  the  age  of  thirty-five  (35)  years,  I  direct  that 
my  executors  shall  pay  over  his  share,  being  one  of  said  three 
parts,  to  his  descendants,  if  any.  If  none,  then  that  the  same 
shall  remain  in  trust,  as  above  written,  for  his  surviving 
brothers,  my  two  remaining  grandsons. 

"  In  case  of  the  deatli  of  the  second  of  my  said  grandsons, 
prior  to  his  arriving  at  the  age  of  thirty-five  (35)  years,  I 
direct  that  my  executors  shall  pay  over  his  share,  being  one  of 
said  three  parts,  to  his  descendants,  if  any.  If  none,  then  his 
original  part  or  third,  as  above  written,  shall  remain  in  trust,, 
as  a])ove  written,  for  his  remaitiing  brother,  my  surviving 
grandson,  but  the  portion  or  share  so  received  or  inherited  by 
said  second  of  my  grandsons  dying  from  the  share  of  his 
prior  deceased  brother  shall  be  paid  to  such  surviving  brother, 
my  remaining  grandson." 

The  executors  and  trustees  duly  qualified  and  took  charge 
of  the  whole  estate.  On  December  1,  1890,  the  surrogate 
having  jurisdiction,  by  an  order  made  on  that  day,  directed, 
the  trustees  to  set  aside  and  retain,  for  the  purposes  of  the 
trusts,  certain  personal  property  belonging  to  the  estate, 
including  $95,000,  par  value,  of  United  States  six  per  cent 
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bonds,  valued  at  a  premium  of  28  per  cent,  or  at  $121,600. 
Also  $12,000,  par  value,  of  United  States  four  per  cent  bonds, 
at  the  same  premium,  inventoried  and  valued  at  $15,360. 
The  six  per  cent  bonds  will  mature  in  1898  and  the  four  per  cent 
bonds  in  1907.  There  was  also  included  in  the  trust,  under  the 
sanie  directions,  254  shares  of  the  capital  stock  of  the  Western 
Union  Telegraph  Company,  upon  which  the  trustees  received 
a  stock  dividend  of  ten  per  cent  on  the  10th  day  of  Novem- 
ber, 1892,  represented  by  certificates  issued  to  them  for 
twenty-live  and  four-tenths  additional  shares.  This  dividend 
was  declared  upon  the  surplus  earnings  of  tlie  corporation. 

It  appears  that  in  the  administration  of  this  trust  a  differ- 
ence of  opinion  arose  between  the  two  trustees  with  respect 
to  their  duties,  and  with  respect  to  the  distribution  of  certain 
items  claimed  by  the  one  to  be  income  and  by  the  other  to  be 
capital.  It  was  for  the  purpose  of  adjusting  this  dispute  in 
an  amicable  spirit  that  tliis  action  was  brought  to  obtain  a  con- 
struction of  the  will  and  a  direction  to  the  trustees  with  respect 
to  their  duties  and  obligations.  The  trustees  are  the  sole 
plaintiffs,  and  the  three  grandchildren  named  in  the  trust  pro- 
visions the  only  defendants.  The  defendants  answered  the 
complaint,  setting  forth  what  they  claimed  to  be  their  rights 
under  the  will  and  the  duties  of  the  trustees  with  respect  to 
the  trust  estate.  The  action  being  at  issue  it  was  referred  to 
a  referee  for  trial,  and  as  an  incident  of  the  litigation  a  full 
accounting  on  the  part  of  the  trustees  was  had,  which  shows 
the  sums  paid  out  under  the  directions  of  the  trust  and  the 
fund  which  still  remains  in  their  hands. 

It  will  be  seen  from  the  terms  of  the  will  creating  the  trust 
in  question  that  there  is  a  contingent  remainder  in  favor  of 
descendants  or  great  grandchildren  born  before  the  grandchil- 
dren arrived  at  the  age  of  thirty -five  years ;  but  in  case  the 
latter  arrived  at  that  age  without  children,  then  they  are  to 
take  the  whole  corj)U8  of  the  estate.  The  grandchildren  are 
now^  all  living  without  children,  and  one  of  them  is  within  a 
few  months  of  the  age  specified.  The  other  two  will  arrive  at 
that  age  within  the  next  four  years.     So  that  the  only  practi- 
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cal  importance  of  this  controversy,  aside  from  the  interesting 
nature  of  the  questions  involved,  arises  from  the  possibility 
that  children  may  be  born  to  some  of  them  before  they  liave 
reached  the  age  designated  in  the  will  for  the  final  termina- 
tion of  the  trust  and  the  distribution  of  the  fund.  The  grand- 
children, as  the  immediate  l>eneliciaries  of  the  trust,  are 
entirely  satisfied  with  the  decision  of  the  questions  as  rendered 
by  the  courts  below,  and  none  of  them  have  appealed  from 
the  judgment.  In  case  the  grandchildren  had  now  arrived  at 
the  age  designated  in  the  will  without  issue  when  they  are  to 
become  the  absolute  owners  of  the  whole  fund,  the  case  would 
present  little  more  than  an  academical  question,  in  which  the 
trustees  had  no  legal  interest  sufiicient  to  warrant  an  appeal 
to  this  court.  {Bryant  v.  Thotripsan,  128  X.  Y.  426.)  But 
as  there  is  still  a  possibility  that  the  contingencies  contem- 
plated by  the  will  upon  which  the  remainders  to  the  immedi- 
ate beneficiaries  may  be  defeated,  will  happen,  the  questions 
raised  must  be  met  and  decided. 

In  discussing  these  questions  it  will  be  more  convenient  to 
consider  the  grandchildren,  before  reaching  the  age  of  thirty- 
five,  as  life  tenants,  and  after  arriving  at  that  age  as  remain- 
dermen, although  such  a  classification  may  not  be  strictly 
accurate.  The  case  is  obviously  governed  by  the  same  rules 
and  principles  that  prevail  in  the  determination  of  legal  ques- 
tions between  the  owner  of  an  estate  for  life  and  the  owner  of 
an  estate  in  the  same  property  in  remainder,  and  the  analogy 
is  so  perfect  that  we  may  adopt  it  in  order  to  avoid  confusion 
of  terms  and  to  bring  the  discussion  within  the  language  of 
the  authorities  cited,  and  which  are  conceded  to  have  more  or 
less  ai)plication  to  the  case.  AVe  have  seen  that  the  contro- 
versy is  wholly  between  the  plaintiflFs  themselves  as  trustees. 
Their  respective  claims  and  contentions  are  as  follows  : 

Mr.  Sexton,  one  of  the  trustees,  contends  : 

(1)  That  in  the  administration  and  distribution  of  the  tnist 
estate  the  life  tenants  are  not  entitled  to  the  full  interest  on 
the  United  States  bonds,  but  that  there  should  be  deducted 
therefrom  and  retained  by  the  trustees  for  investment  a  pro- 
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gressively  increasing  sum  in  each  year  to  meet  what  is  called 
the  wearing  away  of  the  premium,  to  the  end  that  the  remain- 
dermen may  receive  them  at  the  termination  of  the  trust 
intact,  without  diminution  in  value  in  consequence  of  the  fact 
that  they  have  matured  or  are  approaching  maturity,  when, 
of  coarse,  the  premium  must  disappear  altogether.  In  other 
words,  that  the  expense  of  the  premiums  on  the  United  States 
bonds  must  be  borne  by  the  life  tenants  and  not  by  the  ten- 
ants in  remainder. 

(2)  That  the  stock  dividends  upon  the  "Western  Union  stock 
was  not  income  payable  to  the  life  tenants,  but  an  accession  to 
the  capital  which  goes  to  the  remaindermen. 

Mr.  McLouth,  one  of  the  trustees,  and  the  three  grandchil- 
dren defendants,  on  the  other  hand,  insist  upon  just  the  con- 
trary of  these  two  propositions,  and  in  their  contention  they 
have  been  sustained  by  the  courts  below. 

At  least  one,  if  not  both  of  these  questions,  have  been  the 
subject  of  discussion  in  the  courts  of  this  country  and  Eng- 
land for  a  century.  The  decisions,  though  numerous,  are 
singularly  conflicting  and  unsatisfactory.  It  is  not  necessary 
in  the  disposition  of  this  case  to  review  them  or  to  attempt  to 
reconcile  the  conflict,  even  if  that  were  possible.  The  whole 
subject  has  been  in  recent  years  carefully  examined  and  elabo- 
rately discussed  in  the  courts  of  this  country,  and,  while  the 
conflict  still  exists,  it  is  possible,  from  a  study  of  the  decisions 
and  a  careful  consideration  of  the  peculiar  facts  and  circum- 
stances of  this  case,  to  arrive  at  a  conclusion  which  will  be 
equitable  and  just  and  will  have  the  support  substantially  of 
the  more  recent  authorities  upon  the  questions,  as  expressed 
in  judicial  decisions  and  by  text  writers. 

Notwithstanding  the  conflict  of  authority  to  which  I  have 
just  referred,  there  is  one  principle  or  rule  applicable  to  this 
case,  with  respect  to  which  the  parties  are  all  at  agreement, 
and  that  is  that  the  questions  are  not  to  be  determmed  by  any 
arbitrary  rule,  but  by  ascertaining,  when  that  can  be  done,  the 
meaning  and  intention  of  the  testatrix,  to  be  derived  from  the 
language  employed  in  the  creation  of  the  trust,  from  the  rela- 
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tions  of  the  parties  to  each  other,  their  condition  and  all  the 
surrounding  facts  and  circumstances  of  the  case. 

With  respect  to  the  question  as  to  which  estate  the  premium 
upon  the  bonds  is  to  be  cliarged,  the  courts  below  have  dis- 
posed of  that  by  an  application  of  this  rule,  and,  in  reviewing 
their  decision,  it  is  important  to  Veep  in  view  some  facts  as  to 
which  there  is  no  dispute,  viz.  : 

(1)  That  the  bonds  in  question,  except  $5,000,  were  pur- 
chased by  the  testatrix  during  her  lifetime,  or  came  to  her  by 
will,  and  were  transmitted  as  slie  held  them  to  the  plaintiffs. 

(2)  That  the  direction  in  the  will  is  that  the  life  tenants 
shall  receive  the  full  income. 

(3)  That  the  trustees  placed  and  retained  these  bonds  in  the 
trust  as  a  part  of  the  capital  of  the  fund  by  the  direction  of 
the  surrogate  who  had  jurisdiction,  a  direction  which  they 
were  not  at  liberty  to  disobey  any  more  than  if  the  testatrix 
herself  had  specifically  designated  them  as  a  part  of  the  trust 
fund.  Upon  a  consideration  of  all  the  circumstances  of  the 
case,  the  learned  referee  held  that  it  was  the  intention  of  the 
testatrix,  in  making  the  trust  provision,  that  the  decrease  in 
the  value  of  the  securities  by  the  lessening  or  wearing  away 
of  premiums  on  account  of  the  bonds  reaching  maturity, 
should  be  borne  by  the  corpus  of  the  estate,  and  not  presently 
by  the  defendants,  and  that  the  defendants  were  entitled  to 
receive  the  whole  of  the  current  annual  income  of  the  estate, 
less  expenses  and  commissions,  as  provided  by  the  surrogate's 
decree  under  which  the  trust  was  erected. 

It  is  said  that  the  intention  of  the  testatrix,  with  respect  to 
the  amounts  which  the  beneficiaries  were  to  receive  as  income 
from  the  earnings  of  the  fund  and  expressed  by  the  words 
"  full  income,"  was  a  question  of  fact  to  be  determined  not 
only  from  the  language  employed,  but  from  the  conditions 
and  relations  of  the  parties  and  all  the  circumstances  of  the 
case.  Whether  tliat  is  so  or  not,  we  think  that  when  the  tes- 
tatrix directed  that  her  grandchildren  should  receive  the 
whole  income  of  these  securities  she  must  have  intended  the 
full  interest  payable  thereon,  without  diminution  by  reserv- 
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ing  a  considerable  portion  of  it  for  the  purpose  of  meeting  any 
depreciation  in  the  market  value  of  tlie  bonds  due  to  the  fact 
that  they  were  approaching  maturity.  Whatever  meaning 
the  words  "  full  income"  may  convey  to  the  mind  of  a  trained 
expert  in  finance,  it  cannot,  we  think,  be  doubted  that  the 
common  mind  must  always  understand  such  a  direction  ^  in  a 
will  as  meaning  the  annual  interest  upon  securities.  To  give 
to  her  words  now  an  artificial  meaning,  based  even  upon 
scientific  theories,  would  be  to  subvert  her  intentions  and  to 
take  from  the  objects  of  her  bounty  a  considerable  portion  of 
the  money  which  she  intended  that  they  should  receive.  The 
thought  that  was  in  the  mind  of  the  testatrix  with  respect  to 
her  grandchildren,  and  the  provision  necessary  for  their  sup- 
port and  maintenance,  should  be  carried  out.  There  seems 
to  be  no  reason  to  believe  that  she  intended  that  they  should 
receive  any  less  than  the  interest. 

But  quite  apart  from  these  considerations,  it  is  said  that 
upon  principle  and  the  great  weight  of  authority,  the  decision 
of  the  learned  referee  was  right.  Since  the  investment  must 
be  unquestionably  safe  in  order  to  preserve  the  capital  as  well 
as  to  secure  income,  the  premium  is  paid  for  the  benefit  of 
the  remainderman  as  well  as  the  life  tenant.  The  absolute 
security  of  government  bonds,  both  to  the  life  tenant  and  the 
remainderman,  must  always  be  kept  in  view.  They  may  be 
purcha{>ed  at  a  premium  and  sold  at  a  still  higher  one,  in 
which  case,  if  there  is  a  deduction  made  from  the  interest  and 
added  to  the  principal  to  balance  the  premium,  the  remainder- 
man will  be  doubly  benefited.  Some  investments  will 
increase,  while  others  will  diminish  in  value.  When  all 
things  are  considered,  the  better  rule,  it  is  urged,  is  to  allow 
these  matters  to  balance  themselves,  as,  on  the  whole,  they 
are  quite  likely  to  in  the  end.  The  arguments  against  charg- 
ing tlie  life  tenant  in  such  cases  with  the  premiums  have  thus 
been  elaborated  at  great  length  in  many  of  the  adjudged 
cases.  (Ifite  v.  ffiUj  93  Ky.  257 ;  PecMam  v.  Newton^  15 
R.  I.  322 ;  33  Albany  Law  Journal,  424 ;  Bergen  v.  Valen- 
tine, 63  How.  Pr.  221 ;  In  re  Pollock,  3  Redf.  100,  118 ; 
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Shaw  V.  Cordis  J  143  Mass.  443 ;  Hemenway  v.  Hemenvaay^ 
134  Mass.  446;  Whittemore  v.  Beehnw/n^  2  Dem.  276; 
FumesB^  Estate^  12  Phila.  R.  130 ;  Meyer  v.  Simonsen,  5 
De  Gex  &  Smale,  723.) 

The  authorities  cited  in  support  of  the  appeal  on  this  point 
and  which  it  is  claimed  establish  the  contrary  rule  are  :  Fa/r- 
well  V.  Tweddle  (10  Abb.  N.  C.  94) ;  People  ex  rel.  CameU 
University  v.  Da/venport  (30  Hun,  177 ;  reversed,  117  N.  Y. 
549) ;  New  Englcmd  Trust  Co.  v.  Eaton  (140  Mass.  532) ; 
IieynalY.Th£baud{Zm&Q.^L^^.\%r)\  N.T. Life Ins.dk T,Go. 
V.  Kane  (17  App.  Div.  542).  We  think  the  court  below  prop- 
erly held  that  the  premium  upon  the  bonds  could  not  be 
charged  to  the  life  tenants.  Witliout  attempting  to  show 
upon  which  side  of  the  controversy  the  weight  of  reason  and 
authority  is,  the  intention  of  the  testatrix  as  expressed  in  the 
will  must  prevail. 

There  were  $5,000  of  the  United  States  bonds  purchased 
by  the  trustees  after  the  erection  of  the  trust  at  the  same 
premium.  There  may  be  reasons  for  charging  the  life  ten- 
ants with  the  premium  on  these  bonds  that  do  not  apply  to 
the  others.  But  that  item  is  so  insignificant  that  it  does  not 
play  any  part  in  the  controversy.  All  questions  as  to  the 
premiums  on  these  bonds  were  virtually  waived  on  the  argu- 
ment, and  we  decide  nothing  as  to  which  party,  the  life  tenant 
or  remainderman,  should  bear  the  loss  occasioned  by  the  wear- 
ing away  of  the  premium.  It  was  admitted  at  the  argument 
that  the  parties  themselves  could  adjust  that  part  of  the 
controversy. 

With  respect  to  the  stock  dividends  upon  the  stock  of  the 
Western  Union  Telegraph  Company,  embraced  in  the  trust, 
it  is  important  to  notice  the  finding  of  the  referee.  For  the 
purposes  of  the  case  the  parties  stipulated,  and  the  referee 
found,  that  in  the  fall  of  1892  the  Western  Union  Telegraph 
Company,  by  a  capitalization  of  accumulated  earnings  made 
and  retained  in  its  hands,  from  time  to  time,  increased  its  capi- 
tal stock  from  $86,200,000  to  $100,000,000,  and  predicated 
thereon  made  a  stock  dividend  of  ten  per  cent  to  its  stock- 


1897.]  McLouTH  V.  Hunt.  193 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 

holders,  under  which  the  plaintiflEs  received  in  December  of 
that  year  from  tlie  corporation  a  certificate  for  twenty-five  and 
four-tenths  additional  shares  of  stock,  making,  with  the  254 
shares  previously  held  by  them,  279  4-10  shares. 

There  is  doubtless  much  stronger  and  more  weighty  author- 
ity to  support  the  contention  of  the  appellant  with  respect  to 
this  question  than  the  one  just  considered.  We  will  not 
attempt  any  extended  or  critical  analysis  of  the  numerous  cases 
in  which  the  question  whether  such  a  dividend  is  to  be  treated 
as  capital  or  income  has  been  discussed  and  decided.  It  would 
enlarge  the  scope  of  the  discussion  beyond  all  reasonable 
limits,  and  in  the  end  answer  no  useful  purpose.  It  is  quite 
sufficient  to  say  that  they  are  in  hopeless  conflict,  though,  as  it 
seems  to  us,  the  general  trend  of  the  more  recent  ones,  as  well 
as  the  weight  of  argument  and  reason,  sustain  the  decision  in 
this  case.  With  respect  to  this  question  the  appeal  is  sought 
to  be  sustained,  first,  by  a  class  of  cases  in  England  founded 
upon  B7'ander.  v.  Brander  (4  Vesey,  800),  and  followed  by 
Inking  y.Hovstouni^  Paton  Sch.  Ap.  521);  Paris  v.  Paris 
(10  Vesey,  184),  and  In  re  Barton  (L.  K.  [5  Equity  Cases],  238). 

Apart  from  the  evident  inclination  of  the  judicial  mind  at 
that  day  in  that  country  to  favor  entails,  perpetuities  and 
accumulations  of  property,  it  can  hardly  be  said  that  these 
cases  were  well  considered.  Lord  Chancellor  Eldon  admitted 
this  in  Paris  v.  Paris  {sujyra\  where  he  said  :  "  I  confess  I 
do  not  think  I  can  safely  rest  upon  any  distinction  between 
tliis  case  and  those  that  have  been  determined.  I  have  had 
great  diflSculty  in  stating  the  principle  that  led  to  them.  But 
in  the  case  from  Scotland  great  inquiry  was  made  as  to  the 
length  to  which  practice  had  carried  the  decisions  here  and  at 
the  rolls ;  and,  as  it  appeared  that  it  had  gone  to  great  length, 
the  house  of  lords  did  not  think  it  proper  to  disturb  them." 
Then  proceeding  to  notice  the  argument  now  made  in  this  case, 
that  there  is  a  distinction  between  stock  and  cash  dividends, 
he  disposed  of  that  contention  with  a  homely  but  expressive 
remark.  He  said  :  "  As  to  the  distinction  between  stock  and 
money,  that  is  too  thin ;  and  if  the  law  is,  that  this  extraordi- 
25 
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nary  profit,  if  given  in  the  shape  of  stock,  shall  be  considered 
capital,  it  must  be  capital  if  given  as  money." 

The  rule  as  thus  established  in  England  was  followed  in 
Massachusetts,  more  as  one  of  convenience  than  of  justice, 
in  a  line  of  cases  that  arc  not  quite  consistent  with  each  other. 
{Minot  V.  Paine^  99  Mass.  101  ;  Daland  v.  Williams^  101 
Mass.  571 ;  Lel<ind  v.  Hayden^  102  Mass.  542 ;  Heard  v. 
Eldredge,  109  Mass.  258;  Hand  v.  Ilnhhell,  115  Mass.  461; 
Davis  V.  Jackson^  152  Mass.  58.)  The  rule  was  adopted 
there  mainly  upon  the  authority  of  the  early  English  cases  to 
which  reference  has  been  made. 

The  Supreme  Court  of  the  United  States  laid  down  the 
same  rule  in  Gibbons  v.  MaKon  (136  U.  S.  549),  evidently  fol- 
lowing the  doctrine  of  the  English  and  Massachusetts  cases. 
Mr.  Justice  Gray,  who  delivered  the  opinion,  was  a  member 
of  the  Supreme  Court  of  Massachusetts  when  the  rule  was 
established  in  that  state.    It  cannot  be  doubted  that  these  cases 
are  authority  in  support  of  the  appellant's  contention,  and  yet, 
notwithstanding  the  exalted   character  of  the   courts   from 
which  they  proceed,  they  are  not  binding  upon  us,  except  in 
so  far  as  they  appear  to  be  founded  upon  reason  and  justice. 
We  have  recently  had  occasion  to  declare  tlie  extent  to  which 
we  are  bound  by  the  decisions  of  even  such  a  great  tribunal  as 
the  Supreme  Court  of  the  United  States,  and  the  weight  to  be 
given  to  its  judgments  upon  such  questions  of  general  law  as 
we  are  now  considering.     {Bath  Gas  Light  Co,  v.  Glaffy^  151 
N.  Y.  24.)     Moreover,  it  is  by  no  means  clear  that  the  decis- 
ion in  this  case  is  in  conflict  with  the  case  of  Gibbons  v. 
Mahoii  {supra,)     The  rule  for  the  determination  of  the  ques- 
tion whether  stock  dividends  were  to  be  treated  as  income  or 
an  apportionment  of  capital,  was  stated  by  the  learned  justice 
in  the  following  language  :  "  When  a  distribution  of  earnings 
is  made  by  a  corporation  among  its  stockholders,  the  question 
whether  such  distribution  is  an  apportionment  of  additional 
stock  representing  capital,  or  a  division  of  profits  and  income, 
depends  upon  the  substance  and  intent  of  the  action  of  the 
corporation  as  manifested  by  its  vote  or  resolution."     In  this 
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case  the  resolution  recites  that  tlie  earnings  of  the  corporation 
had  been  withheld  from  the  shareholders  for  almost  ten  years  ; 
that  they  had  accumulated,  aiid  that  it  was  the  intention  of  the 
directors  in  taking  such  action,  and  the  shareholders  in  con- 
fienting  to  it,  to  distribute  such  accumulated  earnings  to  the 
shareholders  in  the  form  of  stock  certificates  instead  of  money. 
It  was,  therefore,  the  substance  and  intent  of  the  corporate 
action  to  distribute  earnings  rather  than  apportion  additional 
capital.  There  was,  in  fact,  no  additional  capital  added. 
The  capital  of  a  corporation  is  the  money  or  property  that  it 
has  after  deducting  its  debts.  The  Western  Union  Telegraph 
Company  had  no  more  property  after  passing  this  resolution 
than  it  had  before,  and,  hence,  no  more  capital.  When  the 
resolution  was  carried  out  it  had,  indeed,  more  capital  stock 
outstanding,  as  represented  by  certificates,  but  not  a  single 
dollar  had  been  added  to  its  capital.  It  had  nothing  after 
passing  the  resolution  that  it  did  not  have  before.  So  that, 
within  the  rule  stated  by  the  learned  justice,  what  the  share- 
holder got  in  this  case  represented  income  and  was  income. 
When  the  substance  of  the  transaction  is  analyzed,  it  will  be 
seen  that  what  the  corporation  really  did  was  to  issue  to  the 
shareholders  its  own  obligations  in  the  form  of  stock  certifi- 
cates against  the  accumulated  earnings  which  it  had  on  hand, 
and  these  certificates  having  a  market  value  could  readily  be 
converted  into  money  by  the  shareholders.  So  that  the 
transaction  was,  in  substance,  a  distribution  of  profits. 

In  JSiggs  v.  Cragg  (89  N.  Y.  487)  it  was  said  by  Chief 
Judge  Andrews  :  "  The  right  to  stock  dividends  as  between 
tenant  for  life  and  remainderman,  has  not  been  considered  by 
the  court  of  last  resort  in  this  state.  The  decisions  upon  the 
subject  in  other  states  and  in  England  are  confiicting,  and  it 
will  be  the  duty  of  this  court,  when  occasion  arises,  to  seek  to 
settle  the  question  upon  principle,  and  establish  a  practical 
rule  for  the  guidance  of  trustees  and  others,  which  shall  be 
just  and  equitable  as  between  the  beneficiaries  of  the  two 
estates."  This  statement,  with  respect  to  the  attitude  of  this 
court  upon  the  question,  was  doubtless  correct.     But  since  this 
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utterance  was  made,  cases  have  been  decided  in  this  court 
which  it  will  be  found  exceedingly  difficult  to  reconcile  with 
the  doctrine  of  the  early  English  cases  and  those  of  Massachu- 
setts. {In  re  Kemochan^  104  N.  Y.  618  ;  In  re  Gerry ^  103 
N.  Y.  451 ;  Monson  v.  N,  T.  Sec,  and  Tr.  Co.,  140  ]!^".  Y. 
498 ;  In  re  Dewey,  153  N.  Y.  63.) 

In  so  far  as  this  court  has  touched  the  question  at  all  since 
the  decision  in  liiggs  v.  Cragg,  nothing  certainly  can  be 
found  in  the  cases  to  sustain  the  contention  of  the  appellant. 
The  question  had,  however,  been  passed  upon  in  the  Supreme 
Court,  upon  full  consideration,  and  the  doctrine  of  the 
English  cases  and  those  of  Massachusetts  had  been  repudiated. 
{ClarJcson  v.  Clarkson,  18  Barb.  646  ;  liiggs  v.  Cragg,  26 
Hun,  90 ;  Simpson  v.  Moore,  30  Barb.  637 ;  Goldsmith  v. 
Swift,  25  Ilun,  201.) 

The  same  may  be  said  with  respect  to  the  action  of  the 
Supreme  Court  of  Pennsylvania,  where  it  has  been  held  that 
a  stock  dividend  represented  income,  and  belonged  to  the  life 
tenant.  {Earp's  Appeal,  28  Pa.  St.  368  ;  Moss'  Appeal,  83 
Pa.  St.  264.)  In  the  latter  case  it  was  said :  *'  Where  a  cor- 
poration having  actually  made  profits,  proceeds  to  distribute 
such  profits  amongst  the  stockholders,  the  tenant  for  life 
would  be  entitled  to  receive  them,  and  this  without  regard  to 
the  form  of  the  transaction.  Equity,  which  disregards  form 
and  grasps  the  substance,  would  award  the  thing  distributed, 
whether  stocks  or  moneys,  to  whomsoever  was  entitled  to  the 
profits."  The  same  rule  was  declared  in  Kew  Jersey  and 
New  Hampshire.  (  Van  Doren  v.  Olden,  19  N.  J.  Eq.  176  ; 
Lord  V.  Brooks,  52  N.  H.  72.)  There  are  other  cases  in 
these  states  to  the  same  effect,  but  it  is  not  necessary  to  refer 
to  them.  It  is  sufficient  to  say  that  in  all  of  them  the  court 
refused  to  follow  what  is  called  the  English  and  Massachusetts 
doctrine,  for  reasons  that  are  stated  at  length,  and  which  seem 
to  be  of  great  if  not  convincing  force. 

There  are  three  very  recent  cases  where  the  whole  question 
has  been  carefully  examined  and  the  leading  authorities 
critically   reviewed  by  the  highest  courts  in   other  states. 
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These  cases  are  Site  v.  Ilite  (93  Ky.  257  [1892]) ;  Thomas  v. 
Gregg  (78  Md.  545  [1894]) ;  Pj^tchitt  v.  NashviUe  Trust  Co, 
(96  Tenn.  472  [1896]  ^.  In  each  of  these  cases  tlie  court  was 
entirely  unembarrassed  by  any  previous  impressions  or  decis- 
ions. The  question  was  new,  and  from  the  conflict  of  authority 
in  otlier  jurisdictions  the  courts,  with  admirable  judgment  and 
discrimination,  proceeded  to  determine  the  question  upon 
principle.  It  was  held  in  each  case  that  stock  dividends,  such 
as  the  one  now  under  consideration,  represented  income,  and 
in  justice  and  equity  properly  belonged  to  the  life  tenant. 

The  reasoning  of  these  cases  seems  to  us  far  more  cogent 
and  persuasive  than  anything  to  be  found  in  the  cases  which 
favor  the  contrary  rule  that  a  stock  dividend,  such  as  was 
made  to  the  trustees  in  this  case,  is  an  apportionment  of  capi- 
tal-and  not  income.  It  is  impossible  to  read  the  English  cases 
without  being  impressed  with  the  statement  of  the  judges,  so 
often  repeated,  that  they  found  great  difficulty  in  formulating 
any  principle  upon  which  the  decisions  rested.  An  attempt 
to  give  a  reason  for  the  rule  was  made  in  one  of  the  more 
recent  cases,  but  without  much  success.  (Sproule  v.  Bouch^ 
L.  R.  [29  Ch.  Div.]  638-653.)  It  was  all  summed  np  in  the 
end  by  the  court  in  a  single  sentence  :  "  "What  the  company 
says  is  income  shall  be  income,  and  what  it  says  is  capital  shall 
be  capital."  This  is  but  another  way  of  saying  that  whether 
accumulated  earnings  belong  to  the  life  tenant  or  the  remain- 
derman, depends  upon  the  action  of  the  corporation,  and  that 
the  property  rights  of  such  parties  under  the  will  are  governed 
by  the  mere  form  of  capitalization  ;  that  the  majority  of  a 
board  of  directors  may  give  them  to  one  or  the  other  at  their 
will.  While  such  a  rule  might  have  the  merit  of  simplicity 
and  convenience,  it  ought  not  to  determine  the  property  rights 
of  parties  interested  in  the  corporate  property. 

That  a  testamentary  provision  of  this  character,  for  the 
benefit  of  both  the  life  tenant  and  the  remainderman,  who  are 
generally  the  nearest  and  dearest  objects  of  the  testator's 
bounty,  can  in  this  way  be  voted  up  or  down,  increased  or 
diminished,  as  the  corporation  may  elect,  and  that  such  action 
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precludes  the  courts  from  looking  into  the  real  nature  and 
substance  of  the  transaction,  and  adjusting  the  rights  of  the 
parties  according  to  justice  and  equity,  is  a  proposition  that 
cannot  be  accepted.  The  mere  adoption  by  the  corporation 
of  a  resolution  cannot  change  accumulated  earnings  into  capi- 
tal, as  between  the  life  tenant  and  remainderman. 

When  questions  arise  under  a  will  between  parties  standing 
in  such  relations  to  each  other,  with  respect  to  the  right  to 
accumulated  earnings  upon  capital  stock,  the  courts  must 
determine  the  questions  for  themselves,  according  to  the 
nature  and  substance  of  the  thing  which  the  corporation  has 
assumed  to  transfer  from  the  one  to  the  other,  and  they  are 
not  concluded  by  mere  names  or  forms.  For  all  corporate 
purposes  the  corporation  may  doubtless  convert  earnings  into 
capital,  when  such  power  is  conferred  by  its  charter,  but 
when  a  question  arises  between  life  tenants  and  remaindermen 
concerning  the  ownership  of  the  earnings  thus  converted  the 
action  of  the  corporation  will  not  conclude  the  courts. 

The  decision  of  the  learned  referee  in  awarding  the  stock 
dividend  to  the  life  tenants  as  earnings  or  income,  and  in 
refusing  to  charge  them  with  the  premium  upon  the  bonds,  or 
that  part  of  it  that  has  disappeared  by  the  lapse  of  time,  is 
equitable  and  just,  and,  we  think,  is  supported  by  reason  and 
authority. 

The  judgment  should,  therefore,  be  affirmed,  with  costs  to 
all  parties  payable  out  of  the  income  of  the  fund. 

All  concur. 

Judgment  affirmed. 
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Chables  S.  Faibchild  et  ah,  as  Executors  of  Mary  A.  Edson, 
Deceased,  KespoDdents,  v.  Margaret  B.  Edson,  Individu- 
ally, and  as  Executrix  of  Marmont  B.  Edson,  Deceased, 
Impleaded,  etc..  Appellant,  et  al.,  Appellants  and 
Eespondents. 

Maeoaret  B.  Edson,  Individually,  and  as  Executrix  of  Mar- 
mont B.  Edson,  Deceased,  Appellant,  v,  John  A.  Bartow 
et  al..  Executors  of  Mary  A.  Edson,  Deceased,  Appellants, 
Impleaded  with  William  R.  Huntington  et  al.,  Respondents. 

1.  Will  —  Attempt  to  Cure  Legacies  to  Societies  Incapable  op 
Taiuivo.  a  testamentary  provision  to  the  effect  that  if  any  institution  or 
society  named  as  legatee  shall  be  unable  to  take  by  reason  of  want  of 
iDCorporation  or  for  any  other  cause,  the  legacy  intended  for  it  is 
bequeathed  "absolutely**  to  its  chief  executive  officer  "to  be  by  him 
applied  to  the  uses  and  purposes  of  such  institution  or  society,"  is  void. 

2.  Trust  —  Unlawful  Suspension  op  Absolute  Ownership.  Such 
a  provision  involves  a  trust  creating  an  unlawful  suspension  of  the  abso- 
lute ownership  of  personal  property  not  measured  by  lives. 

8.  Ineffectual  Bequest.  Such  a  provision  also  involves  a  bequest 
to  societies  unincorporated  or  otherwise  incapable  of  taking,  which  can- 
not be  sustained. 

4.  Charitable  Trust  —  Indefinite  Designation  of  Beneficiaries. 
A  testatrix  who  died  prior  to  the  act  of  1893  (Ch.  701)  bequeathed  her 
residuary  estate  to  her  executors,  "  to  be  divided  by  them  among  such 
incorporated  religious,  benevolent  and  charitable  soc;ieties  of  the  city  of 
New  York,  and  in  such  amounts  as  shall  be  fixed  or  appointed  by 
them,  with  the  approval  of  my  friend,  the  Rev.  Dr.  William  R.  Hunting- 
ton, if  living."  Held,  that  the  bequest  was  void  for  indeflniteness,  being 
an  attempt  to  create  a  trust  which  failed  to  designate  the  beneficiaries,  as 
a  class,  with  such  certainty  as  to  enable  the  court  to  execute  the  trust  in 
case  the  executors  and  the  person  named  therein  had  refused  to  do  so  or 
were  dead. 

5.  Absolute  Bequest  op  Ineffectual  Legacies,  to  Executors  Per- 
fK>NALLT.  The  will  provided  that  in  case  any  legacy  "shall  lapse,  fail  or 
for  any  cause  not  take  effect,  I  give  and  bequeath  the  amount  which  shall 
lapse,  fail  or  not  take  effect  absolutely  to  the  persons  named  as  my  execu- 
tors. In  the  use  of  the  same  I  am  satisfied  that  they  will  follow  what 
they  believe  to  be  my  wishes.  I  impose  upon  them,  however,  no  condi- 
tions, leaving  the  same  to  them  personally  and  absolutely,  and  without 
limitation  or  restriction."    Held,  that  this  provision  did  not  import  a  trust, 
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but  constituted  upon  its  face  an  absolute  gift  to  the  executors  as  indi- 
viduals, and  hence  was  valid. 

6.  Society  op  St.  Joitnlaitd.  Chapter  562  of  Laws  of  1872,  amending 
the  charter  of  the  Society  of  St.  Johnland,  a  charitable  society  incorpo- 
rated under  chapter  819  of  Laws  of  1848,  does  not  exempt  the  society  from 
the  general  provision  of  the  act  of  1848  rendering  charitable  bequests 
void  when  made  within  two  months  of  the  testator's  death. 

7.  Res  Adjudicata.  A  judgment,  in  an  action  dealing  with  the  valid- 
ity of  a  will  upon  its  face,  adjudging  that  under  a  residuary  clause  the 
executors  took  as  individual  legatees  certain  legacies  absolutely  and  with- 
out limit  or  restriction,  is  not  a  bar  to  an  action  by  the  legal  representative 
of  the  next  of  kin,  based  upon  that  adjudication  and  invoking  equity  to 
deal  with  the  legacies  in  the  hands  of  the  individual  legatees,  and  insist- 
ing that  by  reason  of  extrinsic  evidence  a  trust  should  be  impressed 
thereon  for  the  benefit  of  the  representative  of  the  next  of  kin. 

8.  Appeal  —  Question  of  Fact.  On  appeal  from  a  judgment  of 
reversal,  the  Court  of  Appeals  cannot  review  a  decision  of  the  Appellate 
Division  upon  a  question  of  fact,  if  there  was  any  evidence  to  support 
the  conclusion  of  the  Appellate  Division. 

9.  Secret  Testamentary  Trust  —  Promise  by  Legatee.  An  express 
promise  in  words,  by  a  legatee,  to  carry  out  the  wishes  of  the  testator,  is 
not  re^iuisite  to  impress  a  secret  trust  upon  a  legacy;  an  implied  promise, 
through  silent  acquiescence  and  tacit  consent,  is  sufficient. 

10.  Secret  Trust  in  Circumvention  op  L.  1848,  Ch.  319.  A  secret 
trust  which  has  for  its  object  the  circumvention  of  the  statute  (L.  1848, 
ch.  319)  rendering  void  legacies  to  charitable  uses  contained  in  wills  exe- 
cuted less  than  two  months  before  death,  is  void. 

11.  Imposition  of  Trust  in  Favor  of  Next  op  Kin.  When  a  legacy 
is  given  upon  a  secret  trust,  having  for  its  object  the  circumvention  of  the 
statute  of  1848,  eq\iity  will  not  permit  the  legatee  to  hold  the  legacy,  but 
will  declare  a  trust  thereon  in  favor  of  the  next  of  kin. 

12.  Appell.vte  Division  —  Final  Judgment  on  Reversal,  Instead 
OF  New  Trial.  Under  the  power  possessed  by  the  Appellate  Division 
to  grant  to  either  party  the  judgment  which  the  facts  warrant,  on  review 
of  a  dcci.sion  which  does  not  state  separately  the  facts  found  (Code  Civ. 
Pro.  §  1022),  that  court  is  not  required  to  grant  a  new  trial  on  reversing  a 
judgment  as  to  one  of  ijeveral  parties,  but  may  properly  order  final  judg- 
ment against  him  when  it  is  apparent  that  the  facts  were  all  disclosed  and 
could  not  be  changed  on  a  new  trial. 

13.  Legacy  as  Tenancy  in  Common  —  Secret  Trust  —  Promise  by 
ONE  Lkgatee  O^LY.  When  a  bequest  to  executors  personally  and  absr>- 
lutely  is  not  declared  by  the  instrument  to  be  in  joint  tenancy  it  must  be 
deemed  to  be  a  tenancy  in  common  (1  R.  S.  727,  g  44);  and  in  case  one  of 
such  legatees  has  by  a  promise,  express  or  implied,  to  comply  with  the 
testator's  wishes,  impressed  his  share  of  the  bequest  with  an  unlawful  and 
void  secret  trust,  the  shares  of  the  other  legatees  are  not  affected  thereby. 
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where  it  does  not  appear  that  the  promise  was  made  for  any  one  except 
the  individual  promisor,  and  no  promise,  express  or  implied,  was  made 
by  the  other  legatees. 

14.  Transfer  to  Next  op  Kin,  not  by  Intestacy  but  by  Imposition 
OP  Trust.  When  the  share  of  a  legatee  in  a  residuary  bequest  is 
impressed  with  a  void  secret  trust,  it  is  not  thereby  thrown  into  intestacy, 
hut  equity  will  lay  hold  of  it  in  his  hands  and  impress  thereon  a  trust  in 
favor  of  the  next  of  kin. 

FairOiild  v.  Edson,  77  Hun,  298,  affirmed. 

Ed^n  V.  Barlow,  10  App.  Div.  104,  modified. 

(Argued  October  12,  1897;  decided  November  23,  1897.) 

The  first  case  of  Fairchild  et  al.  v.  Edson  et  al,  involves 
appeals  from  two  orders  and  two  judgments  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  respectively  July  6,  December  7,  July  31,  and  Decem- 
ber 24,  1894. 

The  action  is  brought  by  the  executors  of  Mary  A.  Edson 
at  the  request  of  Marmont  B.  Edson,  her  brother  and  sole 
heir  at  law  and  next  of  kin,  for  a  construction  of  Mrs.  Edson's 
will  and  to  determine  the  validity  of  certain  clauses  thereof 
and  the  second  codicil  thereto.  Marmont  Edson  died  during 
the  pendency  of  the  suit  and  it  was  revived  in  favor  of  his 
widow,  Margaret  B.  Edson. 

The  will  and  three  codicils  of  Miss  Edson  were  all  executed 
during  the  month  of  May,  1890  —  the  will  on  the  second,  the 
first  codicil  on  the  twenty-second,  the  second  and  third  codi- 
cils on  the  twenty-seventh,  and  she  died  on  the  twenty-ninth. 
Her  estate  exceeded  one  million  dollars. 

After  certain  specific  bequests  she  left  one-third  of  her 
estate  to  her  brother  for  life,  with  a  power  of  appointment  in 
him.  The  balance  of  the  estate,  about  $800,000,  she  gave  to 
cliarity. 

The  clauses  of  the  will  under  consideration,  as  slightly 
modified  byAhe  second  codicil,  are  as  follows : 

"  Fourth,  If  by  reason  of  an  error  in  name  or  description,  a 
question  shall  arise  as  to  any  beneficiary  intended  by  me  to  be 
named,  whether  in  my  will  or  in  any  codicil,  I  direct  such  ques- 
tion to  be  determined  by  my  executors.  If  by  reason  of  want 
26 
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of  incorporation,  or  for  any  other  cause  whatsoever,  any 
society  or  institution  named  in  my  will  or  in  any  codicil 
shall  be  unable  to  take  the  legacy  intended  for  it,  I  give  and 
bequeath  such  legacy  absolutely  to  the  person  who  shall  l)e 
president  of  such  institution  or  society,  if  it  has  a  president, 
and  if  not,  to  the  person  who  shall  be  its  treasurer,  if  it  has  a 
treasurer,  and  if  not,  to  the  person  who  shall  be  its  chief 
executive  officer,  to  be  by  him  applied  to  the  uses  and  purposes 
of  such  institution  or  society. 

"  Fifth.  The  rest,  residue  and  remainder  of  my  estate  not 
disposed  of  by  my  will  or  by  any  codicil,  I  give  and  bequeath  to 
my  executors,  to  be  divided  by  them  among  such  incorporated 
religious,  benevolent  and  charitable  societies  of  the  city  of 
New  York  and  in  such  amounts  as  shall  be  fixed  or  appointed 
by  them,  with  the  approval  of  my  friend,  the  Rev.  Dr.  .Wil- 
liam R.  Huntington,  if  living. 

"  If  for  any  reason  any  legacy  or  legacies  left  by  my  will  or 
by  any  codicil,  either  pecuniary  or  residuary,  shall  lapse  or 
fail,  or  for  any  cause  not  take  eflEect  either  in  whole  or  in 
part,  I  give  and  bequeath  the  amount  which  shall  lapse,  fail 
or  not  take  effect  absolutely  to  the  persons  named  as  my 
executors.  In  the  use  of  the  same  I  am  satisfied  that  they 
will  follow  what  they  believe  to  be  my  wishes.  I  impose  upon 
them,  however,  no  conditions,  leaving  the  same  to  them  per- 
sonally and  absolutely,  and  without  limitation  or  restriction." 

The  Special  Term  held  in  substance  : 

Ist  That  the  legacies  to  corporations  incorporated  under 
the  act  of  1848  (Ch.  319,  §  6)  or  to  which  the  act  is  appli- 
cable, were  void,  as  the  will  and  second  codicil  were  executed 
less  than  two  months  before  the  death  of  the  Testatrix. 

2/16?.  That  the  provision  which  permitted  the  executors  to 
determine  the  beneficiary  in  case  of  error,  in  name  or  descrip- 
tion, is  valid.  * 

3rrf.  That  the  provision  giving  legacy  of  unincorporated 
society,  or  of  society  unable  to  take  for  any  other  cause,  to  its 
president,  treasurer  or  other  chief  executive  officer  to  the  uses 
and  purposes  of  such  society,  is  valid. 
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4th.  That  the  so-called  "  Huntington  clause  "  is  valid,  which 
bequeathed  the  residue  of  the  estate  to  the  executors,  to  be 
divided  by  them  among  such  incorporated  religious,  benevo- 
lent and  charitable  societies  of  the  city  of  New  York 
appointed  by  them  with  the  approval  of  Rev.  Dr.  William  K. 
Huntington,  if  living. 

6th.  That  the  bequest  in  the  final  residuary  clause  to  the 
persons  named  as  executors,  personally  and  absolutely,  without 
limitation  or  restriction,  of  all  legacies  lapsing  or  failing  for  any 
cause,  is  valid. 

The  judgment  of  the  General  Term  which  modifies  that  of 
the  Special  Term  adjudges : 

First.  That  the  provision  of  the  will  bequeathing  legacies 
in  trust  to  the  president  or  other  oflicer  of  unincorporated 
institutions  to  be  devoted  to  their  purposes,  is  void.  This 
reversed  the  Special  Term. 

Second.  That  the  first  sentence  of  subdivision  fifth  of  the 
second  codicil,  reading  as  follows,  is  void :  "  Fifth.  The  rest, 
residue  and  remainder  of  my  estate  not  disposed  of  by  my 
will  or  by  any  codicil,  I  give  and  bequeath  to  my  executors, 
to  be  divided  by  them  among  such  incorporated  religious, 
benevolent  and  charitable  societies  of  the  city  of  New  York, 
and  in  such  amounts  as  shall  be  fixed  or  appointed  by  them, 
with  the  approval  of  my  friend,  the  Rev.  Dr.  William  R. 
Huntington,  if  living."     This  also  reversed  the  Special  Term. 

Third.  That  the  provisions  contained  in  the  second  sen- 
tence of  subdivision  fifth,  reading  as  follows,  are  valid :  "  If  for 
any  reason  any  legacy  or  legacies  left  by  my  will  or  by  any 
codicil,  either  pecuniary  or  residuary,  shall  lapse  or  fail,  or 
from  any  cause  not  take  effect  either  in  whole  or  in  part,  I 
give  and  bequeath  the  amount  which  shall  lapse,  fail  or  not 
take  effect,  absolutely  to  the  persons  named  as  my  executors. 
In  the  use  of  the  same,  I  am  satisfied  that  they  will  follow 
what  they  believe  to  be  my  wishes.  I  impose  upon  them, 
however,  no  conditions,  leaving  the  same  to  them  personally 
and  absolutely  and  without  limitation  or  restriction."  This 
affirmed  the  Special  Term. 
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Fourth,  It  added  to  the  list  of  the  societies  whose  legacies 
were  void  under  the  act  of  1848,  the  Society  of  St.  Johnland, 
the  Orphan  House  of  the  Holy  Saviour,  at  Cooperstown, 
Otsego  county,  N.  Y.,  and  the  New  York  Protestant  Episco- 
pal City  Mission  Society. 

The  second  case  of  Edson  v.  Bartow  et  al,  involves  the 
appeal  of  Margaret  B.  Edson,  individually  and  as  executrix  of 
the  last  will  of  Marmont  B.  Edson,  deceased,  from  the  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  December  11,  1896,  which 
affirmed  in  part  and  reversed  in  part  the  judgment  of  the 
Special  Term  dismissing  the  complaint. 

This  action  is  brought  to  establish  a  constructive  trust 
claimed  by  the  plaintiff  to  exist  under  the  provisions  of  the 
will  of  Mary  A.  Edson,  deceased,  when  taken  in  connection 
with  certain  extrinsic  facts.  The  judgment  of  the  Special 
Term  found  that  no  such  trust  existed  and  dismissed  the 
complaint. 

The  judgment  of  the  Appellate  Division  adjudged  that  as 
to  John  E.  Parsons  one-third  of  the  residuary  estate  did  not 
pass  by  the  will  to  him,  and  that  as  to  that  one-third  part  of 
the  estate  Mary  A.  Edson  died  intestate,  and  Parsons,  Fair- 
child  and  Bartow,  as  executors  of  the  will  of  Mary  A.  Edson, 
were  directed  to  pay  over  the  said  one-third  to  the  next  of  kin 
of  Mary  A.  Edson. 

The  judgment  of  the  Special  Term  dismissing  the  com- 
plaint as  to  William  R.  Huntington,  Charles  S.  Fairchild  and 
John  A.  Bartow  was  affirmed,  with  some  modification  as  to 
costs. 

Treadwell  Cleveland^  Joseph  H,  Choate^  Danid  Z.  Smith 
and  Philip  Sidney  Dean  for  Margaret  B.  Edson,  individually 
and  as  executrix,  appellant  in  both  cases.  The  following  pro- 
vision in  the  will,  as  modified  by  the  second  codicil :  "  Tlie 
rest,  residue  and  remainder  of  my  estate,  not  disposed  of  bj 
my  will  or  by  any  codicil,  I  give  and  bequeath  to  my  execu- 
tors, to  be  divided  by  them  among  such  incorporated  religions, 
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benevolent  and  charitable  societies  of  the  city  of  New  York, 
and  in  such  amounts  as  shall  be  fixed  or  appointed  by  them, 
with  the  approval  of  my  friend,  the  Rev.  Dr.  William  R.  Hunt- 
ington, if  living,"  is  void  because  of  uncertainty  in  designating 
the  beneficiaries.     {Holland  v.  Alcoch,  108  N.  T.  312 ;  Bead 
v.  WiUiams,  125  N.  Y.  560  ;  Tilden  v.  Grem,  130  N.  Y.  29  ; 
People  V.  Powers^  147  N.  Y.  104 ;  Edson  v.  Bartow^  10  App. 
Div.  104 ;  Levy  v.  Levy,  33  N.  Y.  97 ;  Fosdick  v.  Town  of 
HeiApiitead,  125  N.  Y.  581 ;  Hope  v.  Brewer,  136  N.  Y.  126.) 
The  following  provision  in  the  will,  as  modified  by  the  sec- 
ond codicil,  to  wit :  "  If,  for  any  reason,  any  legacy  or  lega- 
cies left  by  my  will  or  by  any  codicil,  either  pecuniary  or 
residuary,  shall  lapse  or  fail  or  for  any  cause  not  take  effect 
either  in  whole  or  in  part,  I  give  and  bequeath  the  amount 
which  shall  lapse,  fail  or  not  take  effect  absolutely,  to  the  per- 
sons named  as  my  executors.     In  the  use  of  the  same  I  am 
satisfied  that  they  will  follow  what  they  believe  to  be  my 
wishes.     I  impose  upon  them,  however,  no  conditions,  leaving 
the  same  to  them  personally  and  absolutely  and  without  limi- 
tation or  restriction,"  creates  a  trust  for  the  reason  that  it  is 
clear  from  this  provision,  taken  in  connection  with  the  whole 
will,  that  the  testatrix  did  not  intend  that  the  legatees  here 
named  should  have  the  beneficial  enjoyment  of  the  subject  of 
this  bequest,  but  did    intend  that  the  property    should  be 
devoted  to  charitable  uses.     {Colton  v.  Colton,  127  U.  S.  300  ; 
Knight  V.  Knightj  3  Beav.  148 ;  Knight  v.  Boughton,  11  C. 
<fc  F.  513 ;  Malim  v.  Keighley,  2  Ves.  333 ;  Phillips  v.  Phil- 
lips, 112  N.  Y.  197;  Briggs  v.  Penny,  3  McN.  &  G.  546 ; 
Harrison  v.  Harrison,  2  Gratt.  1 ;    Waimer  v.  Bates,  98 
Mass.  274;  Foose  v.  Whitmore,  82  K  Y.  405;  Hill  on  Trus- 
tees  [4th  ed.],  lie ;  Smith  v.  BeU,  6  Pet.  68 ;    Willets  v. 
WiUets,  103  N.  Y.  650;  20  Abb.  N.  C.  471 ;  Biker  v.  Leo, 
133  N.  Y.  519.)    The  trust  thus  created  by  the  clause  in 
question   is  invalid.    {O^Hara   v.  Dudley,  95  N.  Y.  403.) 
The  following  provision  of  the  will :   "  If  by  reason  of  want 
of  incorporation,  or  for  any  other  cause  whatsoever,  any  society 
or  institution  named  in  my  will  or  in  any  codicil  shall  be 
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unable  to  take  the  legacy  intended  for  it,  I  give  and  bequeath 
Bueh  legacy  absolutely  to  the  pereon  who  shall  be  president  of 
such  institution  or  society,  if  it  has  a  president,  and  if  not  to 
the  person  who  shall  be  its  treasurer,  if  it  has  a  treasurer,  and 
if  not  to  the  person  who  shall  be  its  chief  executive  officer,  to 
be  by  him  applied  to  the  uses  and  purposes  of  such  institution 
or  society,"  is  illegal  and  void.     (CPHara  v.  Dudley^  95  N. 
Y.  403 ;  Cottman  v.  Grace,  112  N.  Y.  299.)     The  legacy  to 
the  Society  of  St.  Johnland  is  void,  because  the  will  was  made 
within  two  months  of  the  death  of  the  testatrix.     (L.  1848, 
ch.  319.)     A  trust  ex  maleficio  is  established  by  the  provisions 
of  the  will  in  question  and  the  extrinsic  facts  of  the  knowledge 
on  the  part  of  John  E.  Parsons  before  Miss  Edson's  death  of 
the  residuary  bequest  to  him  and  his  co-executors,  and  of  the 
intention  of  Miss  Edson  to  devote  the  subject  of  this  bequest 
to  the  charitable  uses  set  forth  in  her  will,  through  the  agency 
of  said  three  legatees  and  of  his  silence  after  such  knowledge. 
His  silence  amounted  to  an  undertaking  on  his  part  that  her 
intention  should  be  effectuated.     Tlie  charitable  uses  set  forth 
by  Miss  Edson  are  illegal  and  the  trust  is,  therefore,  void,  and 
there  results  a  trust  for  the  plaintiff  as  representing  the  next 
of  kin  of  Miss  Edson.     (O'llara  v.  Dudley,  95  N.  Y.  403  ; 
Amherst   ColUge  v.  Bitch,   151    N.  Y.  282;  Hvguenin  v. 
Baseley,  14  Ves.  294.)     The  secret  trust  affects  all  the  prop- 
erty in  the  hands  of  all  the  executors.     {Amherst  ColUge  v. 
Ritch,  151  N.  X.   282 ;  Moss  v.  Coop^,  1  J.  &  H.  352 ; 
Kings  Estate,  21  L.  K.   [Ir.]   273 ;  Ilooher  v.  Axford^   33 
Mich.  453 ;  BusseU  v.  Jackson,  10  Hare,  204 ;  Springett  v. 
Jenings,  L.  E.  [10  Eq.  Cas.]  488;  L.  K  [6  Ch.  App.]  333.) 
The  plea  of  res  adjudicata  is  of  no  force.     {In  re  Kelemanj 
126  N.  Y.  73.) 

James  C,  Carter  for  corporations,  appellants  and  respond- 
ents, in  both  cases.     The  final  clauses  of  the  will  and  of    tlie 
5th  article  of  the  codicil  make  an  absolute  bequest  of    tlie 
amounts  stated  in  them  to  Messrs.  Parsons,  Bartow  and  Fair- 
.  child,  unattended   by  any  trust.     {In  re  Kelemxin,  126  N".  Y. 
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73;  FhiUips  v.  PhiUips,  112  N.  Y.  205;  Riher  v.  St. 
Luke' 8  Hospital,  35  Hun,  512  ;  102  N.  Y.  742  ;  Roseboom  v. 
Boseboom,  81  N.  Y.  356 ;  Freeman  v.  Coit,  96  N.  Y.  63 ; 
1  Jarraan  on  Wills  [5th  Am.  ed.],  685,  703  ;  Perry  on  Trusts, 
§  115  ;  Webb  v.  Wools,  2  Sim.  [N.  S.]  267  ;  In  re  Adams  v. 
Kensington,  L.  R  [27  Ch.  Div.]  394 ;  Fox  v.  Fox,  27  Beav. 
30 ;  Gr€e?i  v.  Green,  3  Irish  Eq.  90  ;  Briggs  v.  Penny,  3 
M.  &  G.  546.)  The  residuary  clause  contained  in  the  will 
and  2d  codicil  as  follows :  "  The  rest,  residue  and  remain- 
der of  my  estate  I  give  and  bequeath  to  my  executors,  to  be 
divided  by  them  among  such  incorporated,  religious,  benevo- 
lent and  charitable  societies  of  the  city  of  New  York,  and  in 
such  amounts  as  shall  be  iixed  or  appointed  by  them,  with 
the  approval  of  ray  friend,  the  Rev.  Dr.  William  R.  Hunt- 
ington, if  living,"  is  valid.  (Lewin  on  Trusts  [3d  ed],  693  ; 
Perry  on  Trusts,  §  248  ;  2  R.  S.  eh.  1,  tit.  2,  §§  94-100.) 
There  is  no  extrinsic  fact  admitted  or  proved  which  furnishes 
any  evidence  whatever  of  the  existence  of  an  unexpressed 
trust,  {In  re  Kdeman,  126  N.  Y.  73  ;  Podmore  v.  Ganning, 
7  Sim.  644 ;  Wallgrave  v.  Tebbs,  2  K.  ife  J.  313  ;  Chester  v. 
Unwick,  23  Beav.  407  ;  Zee  v.  Ferris,  2  K.  &  J.  357 ;  JUoss 
V.  Cooper,  4  L.  T.  [K  S.]  790 ;  Jones  v.  Bradley,  L.  R.  [3 
Ch.  App.]  363 ;  McConnack  v.  Grogan,  4  H.  of  L.  82 ;  Boer- 
hoiham  V.  Dunnett,  L.  R.  [8  Ch.  Div.]  430 ;  Lomax  v.  Rip- 
ley,  3  Sm.  &  G.  48 ;  Edwards  v.  Pike,  1  Eden,  267 ;  Broken 
v.  StaUhous,  1  Eden,  508.) 

David  B.  Ogden  and  Edward  W.  Shepard  for  executors  of 
Mary  A.  Edson,  deceased,  et  al.,  appellants  and  respondents,  in 
both  cases.  The  General  Term  having  decided  that  all  the 
estate  which  was  not  otherwise  validly  disposed  of  by  Miss 
Edson's  will  passed  to  the  plaintiffs  herein  for  their  own  use, 
it  should  have  affirmed  the  Special  Term  judgment  without 
modification.  {Biker  v.  Comwell,  113  N.  Y.  115  ;  Bryant 
V.  Thompson,  128  N.  Y.  426 ;  In  re  Manning,  139  N.  Y. 
446;  In  re  Hodgman,  140  N.  Y.  421.)  The  testatrix 
intended  that  her  brother  Marmont  should  not,  under  any  cir- 
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cumstances,  receive  more  than  one- third  of  her  estate,  and  that 
that  third  should  be  held  for  him  in  trust  for  his  life,  with 
remainder  over  to  his  children,  and  she  did  not  intend  to  die 
intestate  as  to  any  portion  of  her  estate.     {In  re  Keleniaii^  126 
N.  Y.  73.)     The  bequest  to  the  executors,  contained  in  the 
2d  paragraph  of  the  5th  clause  of  the  will  and  in  the  2d 
codicil,  is   absolute  and  valid.     {Reeves  v.  Baker,  18  Beav. 
372 ;  Riker  v.  St,  L^ike^s  Ilospital,  35  Hun,  512 ;  Rosehoom  v. 
Rosehoom,  81  IST.  Y.  356 ;  Freeman  v.   Coit,  96  N.  Y.  63 ;  1 
Jarman  on  Wills  [5th  Am.  ed.],  685,  703 ;  Perry  on  Trusts,  2 
Sim.  [N.  S.]  267;  Tn  re  Adams  y.  Kensington,  L.K.  [27  Cli. 
Div.]  409 ;  Fox  v.  Fox,  2  Beav.  30 ;  Green  v.  Oreeyi,  3  Irish 
Eq.  90 ;  Brlggs  v.  Peimy,  3  M.  &  G.  546 ;  Lefoy  v.  Flood, 
4  Irish  Ch.  1 ;  St  urges  v.  Paine,  146  Mass.  354;  Lawrence  y. 
Cooke,  104  N.  Y.   632;  Foosev,  Whitmore,  82  X.  Y.  405.) 
The  power  given  by  tlie  testatrix  to  her  executors  to  divide 
her  residuary  estate   among   a   specified   class  of    religious, 
benevolent  and  charitable  societies  is  valid.     {Power  v.  Ca^ 
sidy,  79  IST.   Y.  602 ;  Owens  v.  Ifiss,  Soc,  14  X.  Y.  380 ; 
Dammert  v.  Osborn,  140  N.  Y.  43 ;  Hollis  v.  Drew   Theo. 
Sem.,  95  K  Y.  166;  Read  v.    Williams,  125  N.  Y.   560.) 
The  Appellate  Division,  even  if  right  in  reversing  the  judg- 
ment in  the  second  case,  erred  in  not  granting  a  new  trial. 
(  Whitehead  v.  Kennedy,  69  N.  Y.  462 ;  Foot  v.  JEtna  L,  Ins. 
Co,,   61  N.  Y.  578;    Griffin  v.   Marquardt,  17  N.  1".   2S ; 
Ehrichs  v.  Be  Mill,  75  X.  Y.  370 ;  Thomas  v.  iY.  Y,  Z.  Ins. 
Co,,  99  X.  Y.  250 ;  Iselin  v.  Starin,  144  N.  Y.  453.)     To 
sustain  the  action  the  plaintiff    must  show,  first,  that   the 
executors    took  the    property  charged    with  a  trust,    either 
expressed  on  the  face  of  the  will  or  communicated  to  them 
by  the  testatrix  and  assented  to  by  them ;  and,  seconJ^  that 
the  trust  was  for  an  illegal  purpose.     Secret  trusts  are  not 
forbidden.     {In  re  Keleman,  126  X.  Y.  73;   BedUian    v. 
Seaton,  3  Wall.  Jr.  279 ;   McCormack  v.  Grogan,  4  H.  of  L. 
82  ;  Carter  v.  Green,  3  K.  i&  J.  591 ;  Smith  v.  Edwards,  88 
X.  Y.  102 ;  Hone  v.  Van  Schaick,  7  Paige,  221 ;    Williams 
V.  Fitch,  18  X.  Y.  546;  Spicer  v.  Spicer,  16  Abb.  Pr.  112; 
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Moyer  v.  Moy&r^  21  Hun,  67 ;  Gilmcm  v.  McArdle^  99  N. 
T.  451.) 

S,  P,  NcLsh  for  the  Cathedral  of  St.  John  the  Divine  et  al., 
appellants  and  respondents,  in  both  cases.  The  judgment  in 
the  case  of  Fairchild  et  al,  v.  Edaon  should  be  affirmed. 
{In  re  Kelemaii^  126  N".  T.  73.)  This  judgment  was  res 
ad  judicata  in  the  case  of  Edson  v.  Bartow  et  aL^  and  the 
latter  action  should  have  been  dismissed.  {Cromwell  v. 
County  of  Sac,  94  U.  S.  351 ;  (7.  P.  P.  cfe  M,  Co,  v.  Walker, 
114  N.  Y.  7;  Pray  v.  Hegeman,  98  N.  Y.  351;  Reich  v. 
Cochran,  151  Jf.  Y.  122.)  The  decision  of  the  Special  Term, 
in  the  suit  brought  by  the  executors  of  Mary  A.  Edson's  will, 
was  an  adjudication  sustaining  the  validity  of  the  gift  to  the 
persons  named  as  executors,  and  was  a  complete  bar  to  the 
second  action.  {Cromwell  v.  County  of  Sac,  94  U.  S.  351 ; 
Head  V.  Williams^  125  N.  Y.  560 ;  Pail&y  v.  Briggs,  56  N. 
Y.  407 ;  C  P,  P.  <&  M.  Co.  v.  Walker,  114  K  Y.  7 ;  Pray  v. 
Uegeman,  98  K  Y.  351 ;  Reich  v.  Cochran,  151  N.  Y.  122.) 

Babtlett,  J.  It  has  been  deemed  advisable  to  consider  in 
one  opinion  the  two  cases  presented  by  these  appeals, 
although  they  were  argued  separately  and  involved  very  dif- 
ferent questions. 

The  first  action  was  brought  by  the  executors  of  the  will  of 
Mary  A.  Edson,  deceased,  for  the  purpose  of  obtaining  a  judg- 
ment construing  and  determining  the  validity  of  certain  pro- 
visions of  her  will  and  second  codicil. 

The  court  below  held,  upon  the  face  of  the  will,  the  final 
residuary  clause  valid  which  bequeathed  to  the  persons  named 
as  executors,  personally  and  absolutely  and  without  limitation 
or  restriction,  any  legacy,  either  pecuniary  or  residuary,  which 
had  lapsed  or  failed,  or  for  any  cause  had  not  taken  effect  in 
whole  or  in  part. 

The  second  action  was  instituted  by  the  brother  of  the  tes- 
tatrix, as  her  sole  heir  at  law  and  next  of  kin,  to  establish  a 
eoDStructive  trust  under  the  provisions  of  the  will  and  second 
27 


210  Fairchild  V,  Edson.  [Not., 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  154. 

codicil,  taken  in  connection  witli  certain  extrinsic  facts  estab- 
lished, as  it  is  claimed,  at  the  trial. 

The  plaintiff  in  this  latter  action  died  since  it  was  begun, 
and  this  appeal  is  prosecuted  by  his  executrix  in  her  repre- 
sentative capacity  and  individually. 

The  second  action  proceeds  upon  the  assumption  that  the 
first  was  properly  decided,  as  the  theory  upon  which  it  rests  is 
that  the  bequest  to  the  individuals  named  as  executors,  person- 
ally, is  valid  on  the  face  of  the  will,  but  that  a  court  of  equity, 
by  reason  of  extrinsic  facts,  will  lay  hold  of  the  legacy  in  the 
hands  of  the  individual  legatee  and  impress  upon  it  a  trust, 
in  order  to  do  justice  in  the  premises. 

We  will  now  consider  the  appeal  in  the  first  action,  which 
deals  with  the  validity  of  the  will  upon  its  face.  It  seems  to 
be  practically  conceded  in  the  briefs  submitted  that  the  pro- 
vision of  the  will  giving  the  legacy  of  an  unincorporated 
society,  or  of  a  society  unable  to  take  for  any  other  cause,  to 
its  chief  executive  oificer  to  its  uses  and  purposes,  is  void. 

Such  an  oflBcer  would  take  in  trust,  notwithstanding  the  fact 
that  the  testatrix  bequeaths  the  legacy  "  absolutely,"  as  she 
provides  it  is  held  "  to  be  applied  to  the  uses  and  purposes  of 
such  institution  or  society."  This  trust  is  within  the  condem- 
nation of  the  statute  as  creating  an  unlawful  suspension  of  the 
absolute  ownership  of  personal  property  not  measured  by 
lives  {Cottman  v.  Grace^  112  N.  Y.  299),  and  also  involves  a 
bequest  to  societies  unincorporated  or  otherwise  incapable  of 
taking,  which  cannot  be  sustained.  {0*IIara  v.  Dudley^  95 
N.  r.  403.) 

This  leaves  two  principal  questions  to  be  considered : 

The  first  arises  under  the  following  provision  of  the  will  as 
modified  by  the  second  codicil,  which  was  held  valid  by  the 
Special  Term  and  void  by  the  General  Term :  "  The  rest, 
residue  and  remainder  of  my  estate,  not  disposed  of  by  my 
will  or  by  any  codicil,  I  give  and  bequeath  to  my  executors, 
to  be  divided  by  them  among  such  mcorporated  religious, 
benevolent  and  charitable  societies  of  the  city  of  New  York, 
and  in  such  amounts  as  shall  be  fixed  or  appointed  by    them. 
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with  the  approval  of  my  friend,  the  Rev.  Dr.  William  R. 

Huntington,  if  living." 

It  is  urged  that  the  testatrix  has  sought  to  create  a  trust 
which  is  void  for  the  reason  that  she  has  not  designated  her 
beneficiaries,  as  a  class,  with  certainty. 

It  has  been  repeatedly  held  by  this  court  that  the  class  of 
beneficiaries  should  be  so  designated  and  determined  that  if 
the  executors  or  trustees  to  whom  the  fund  is  given  should 
die  before  the  execution  of  the  trust,  the  court  could  distribute 
the  fund  equally  among  the  members  of  the  class.  (1  R.  S. 
734,  §100.) 

The  true  test  to  be  applied  to  this  provision  of  the  will  is, 
could  the  court  execute  this  trust  if  the  executors  and  the 
Kev.  Dr.  Huntington  had  refused  to  do  so,  or  were  dead  ? 

The  beneficiaries  are  described  to  be  "  such  incorporated 
religious,  benevolent  and  charitable  societies  of  the  city  of 
New  York  "  as  shall  be  appointed  by  the  executors,  with  the 
approval  of  the  Rev.  Dr.  Huntington,  if  living. 

If  the  Supreme  Court  were  called  upon  to  ascertain  the 
beneficiaries  designated  as  objects  of  this  trust,  and  to  decree 
equal  distribution  of  the  fund  to  all  of  the  class  named,  we 
are  of  the  opinion  it  could  refuse  to  proceed  on  the  ground 
that  it  would  be  impracticable  to  make  a  complete  list  of  the 
incorporated  religious,  benevolent  and  charitable  societies  of 
the  city  of  New  York. 

If  the  bequest  were  confined  to  incorporated  religious 
Bocieties  of  all  denominations  it  would  call  upon  the  court  to 
perform  a  very  difficult  task,  but  add  to  the  list  the  incor- 
porated charitable  and  benevolent  societies  of  every  kind, 
unlimited  by  creed  or  other  restriction,  and  the  class  becomes 
80  indefinite  and  uncertain  that  the  court  would  find  it  impos- 
sible to  execute  the  trust. 

The  validity  of  this  provision  of  the  will  we  are  now  consider- 
ing was  argued  before  us  with  great  learning  and  ability, 
reviewing  the  law  prior  to  the  Revised  Statutes  creating  our 
present  system  of  trust  powers  governing  trusts  of  personal 
as  well  as  real  property,  and  urging  that  in  Prichard   v. 
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Thoinpson  (95  N.  Y.  76)  and  kindred  cases  the  statute  had 
been  so  strictly  construed  as  to  prevent  the  courts  from  ascer- 
taining the  intention  of  testatoi^s,  and  in  cases  where  gifts 
were  to  very  large  classes  of  charities,  resulted  in  defeating 
the  scheme  of  the  will  in  that  regard  on  the  ground  that  the 
bequest  was  indefinite  as  to  the  class  sought  to  be  designated. 

We  were  also  reminded  that  the  evil  had  become  such  a 
public  reproach  that  the  legislature  had  intervened  in  a  manner 
that  aflfords  only  an  imperfect  remedy.  (Laws  1893,  ch. 
701.) 

The  obvious  answer  to  this  argument  is  that,  while  it  would 
be  entitled  to  serious  consideration  when  addressed  to  a  body 
seeking  to  frame  a  statute  creating  trust  powers,  so  as  to  carry 
out  to  a  greater  extent  than  under  the  present  system  the 
intention  of  testators,  it  must  necessarily  be  without  force  in 
this  court,  where  the  invalidity  of  the  provision  under  review, 
read  in  the  light  of  existing  statutes,  is  established  by  a  num- 
ber of  cases  which  are  carefully  reasoned  both  on  principle 
and  authority.  {Pricliard  v.  Thomp%fm^  .95  N.  Y.  76  ;  Hol- 
land v.  Alcoch^  108  N.  Y.  312;  Read  v.  Willia?ns,l25  N. 
Y.  560;  Fosdick  v.  Town  of  Hempstead^  125  K  Y.  581 ; 
Tilden  v.  Oreen^  130  N.  Y.  29 ;  People  v.  Powers,  147  N. 
Y.  104.) 

It  is  unnecessary  to  go  over  the  facts  of  these  cases  in  detail^ 
or  to  consider  the  principles  and  authorities  upon  which  they 
rest,  as  it  would  be  mere  repetition. 

We  agree  with  the  learned  General  Term  that  this  provision 
of  the  will  is  void  for  indefiniteness. 

The  second  question  to  be  considered  arises  under  the  fol- 
lowing provision  of  the  will  and  second  codicil,  viz. :  "  If,  for 
any  reason,  any  legacy  or  legacies  left  by  my  will,  or  by  any 
codicil,  either  pecuniary  or  residuary,  shall  lapse  or  fail,  or  for 
any  cause  not  take  effect,  either  in  whole  or  in  part,  I  give 
and  bequeath  the  amount  which  shall  lapse,  fail  or  not  take 
effect  absolutely  to  the  persons  named  as  my  executors.  In 
the  use  of  the  same  I  am  satisfied  that  they  will  follow  what 
they  believe  to  be  my  wishes.     I  impose  upon  them,  however, 
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no  conditions,  leaving  the  same  to  them  personally  and  abso- 
lutely, and  without  limitation  or  restriction." 

The  Special  and  General  Terms  have  sustained  the  validity 
of  tliis  clause,  holding  that  the  executors  took  thereunder  as 
individuals  an  absolute  gift  of  all  the  property  of  testatrix 
not  validly  disposed  of  by  the  will  and  codicils. 

It  is  insisted  by  tlie  respondents,  in  support  of  this  pro- 
vision, that  it  is  impossible  to  raise  any  question  of  interpre- 
tation; that  the  language  is  so  clear  as  to  exclude  all  doubt; 
that  to  ascertain  the  meaning  of  the  clause  we  have  only  to 
read  it ;  that  the  testatrix  anticipated  that  the  intention  to 
create  a  trust  might  be  imputed  to  her,  and  added  language 
which  prevents  such  a  construction. 

It  certainly  seems  reasonable  to  assume  that,  where  the 
court  is  considering  the  face  of  the  will  only,  and  a  testator 
has  said  in  so  many  words  that  he  did  not  intend  to  create  a 
trust,  a  conclusion  could  not  be  reached  that  he  did  intend  it. 
This  case  is  not  to  be  distinguished  from  that  of  In  re 
Keleman  (126  N.  Y.  73).     The  language  of  the  codicil  in  that 
case  was  as  follows  :  "  Doubts  having  arisen  as  to  the  validity 
of  the  bequests  made  for  charitable  purposes  in  my  said  will, 
I  hereby  modify  said  will,  dated  February  18th,  1889,  by 
making  my  friend  Townsend  Wandell  my  residuary  legatee 
and  devisee,  and  hereby  request  him  to  carry  into  effect  my 
wishes  with  respect  thereto,  but  this  is  not  to  be  construed 
into  an  absolute  direction  on  my  part,  but  merely  my  desire." 
Judge  Finch,  in  writing  the  opinion  of  the  court,  said : 
"  We  think  it  very  clear  that  the  bequest  was  absolute  to  the 
legatee,  and  not  upon  any  trust  at  all.     *     *     *     She  leaves 
Lim  absolute  owner,  and  free  to  do  as  he  shall  choose.    She  puts 
upon   him  no  obligation,  legal  or  equitable,  but  contents  her- 
self with  the  bare  expression  of  a  wish  which  she  hopes  will 
inflaenee  his  free  agency.     And  so  the  bequest  was  absolute, 
and,  therefore,  valid  on  the  face  of  the  will."    (See,  also.  Biker 
V.  St.   LuJce'8  Hospital,  35  Hun,  512 ;  affirmed,  102  N.  Y. 
742;   RoBcboovfh  v.  Roaehoom,  81  K".  Y.  356;  Freeman  v. 
Coit,  96  N.  Y.  63.)  ^ 


214  Fairchild  v.  Edson.  [Nov., 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  154. 

We  liave  carefully  considered  the  very  able  briefs  of  the 
appellants  which  refer  us  to  numerous  authorities  in  England 
and  this  country,  where  the  language  of  the  will  has  been 
held  to  be  mandatory  and  to  import  a  tnist.  Every  will  is,  to 
a  certain  extent,  sui  generis^  and  the  trend  of  modern  authority 
is  to  assume  that  the  testator  means  precisely  what  he  says,  and 
that  he  is  entitled  to  have  attributed  to  his  language  its  plain 
and  ordinary  meaning.  Judged  by  this  rule,  the  final  residuary 
clause  in  the  will  before  us  created  no  trust  upon  its  face. 

There  is  a  further  question  to  be  considered. 

The  Special  Term  held  that  the  legacies  to  certain  corpora- 
tions incorporated  under  the  act  of  1848  (Ch.  319),  or  to 
which  that  act  is  applicable,  were  void,  as  the  will  was  exe- 
cuted less  than  two  months  before  the  death  of  the  testatrix. 
The  General  Term  added  to  the  list  of  these  corporations,  as 
set  forth  in  the  judgment  of  the  Special  Term,  the  names  of 
three  other  corporation  legatees,  viz..  Society  of  St.  Johnland, 
Orphan  House  of  the  Holy  Saviour  at  Cooperstown,  Otsego 
county.  New  York,  and  the  New  York  Protestant  Episcopal 
City  Mission  Society,  their  legacies  having  been  upheld  by 
the  Special  Term. 

The  Society  of  St.  Johnland  alone  has  appealed  to  this 
court.  This  society  was  organized  under  the  Laws  of  1848 
(Ch.  319),  but  claims  exemption  under  the  provisions  of  Laws 
of  1872  (Ch.  562).  This  act  authorized  the  society  "  to  take, 
hold,  transfer  and  convey,  for  the  purposes  of  its  incorpora- 
tion, in  addition  to  the  property  now  held  by  it,  all  such  other 
property,  real  and  personal,  as  has  heretofore  been  given, 
devised,  bequeathed,  subject  to  all  provisions  of  law  relating 
to  devises  and  bequests  by  last  will  and  testament,  or  conveyed 
to  it,  or  may  hereafter  be  given,  devised,  bequeathed  or  con- 
veyed to  it  by  any  person  or  persons  whomsoever,"  etc. 

It  is  urged  on  behalf  of  this  society  that  the  act  quoted 
exempts  it  from  the  provisions  contained  in  the  general  act  of 
1848,  rendering  charitable  bequests  void  when  made  within 
two  months  of  the  testator's  death,  and  that  unless  such  a 
meaning  is  given  the  statute  is  without  purpose. 
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The  act  is  inartilicially  drawn,  but  it  obviously  permits  this 
society  to  take  and  hold  property  without  limit  as  to  amount, 
subject  to  all  provisions  of  law  relating  to  devises  and  bequests 
by  last  will  and  testament.  This  qualifying  clause  was  evi- 
dently inserted  to  prevent  releasing  the  society  from  the 
restrictions  contained  in  the  general  act  of  1848. 

It,  therefore,  follows  that  the  legacy  to  the  Society  of  St. 
Jolmland  is  void. 

The  judgments  and  orders  of  the  General  Term  modifying 
the  judgment  of  the  Special  Term  in  the  first  action  are 
affirmed,  with  costs  to  all  parties  appearing  by  separate  attor- 
neys in  this  court  to  be  paid  out  of  the  estate. 

We  now  come  to  the  cross  appeals  in  the  second  action 
brought  to  establish  a  constructive  trust  as  to  the  property 
bequeathed  personally  and  absolutely  to  the  three  persons 
named  as  executors  in  Miss  Edson's  will. 

The  Special  Term  dismissed  the  complaint  as  to  all  the  per- 
sons named  as  executors  and  the  Appellate  Division  affirmed 
as  to  two  of  them,  but  as  to  John  E.  Parsons  adjudged  that 
the  one-third  of  the  residuary  estate  given  to  him  be  paid  to 
the  next  of  kin  of  testatrix. 

We  are  met  at  the  threshold  of  this  appeal  by  the  suggestion 

that  the  judgment  in  the  first  action  is  a  complete  bar  to  this  suit. 

We  agree  with  the  reasoning  contained  in  the  opinion  of 

the  learned  Appellate  Division  on  this  point,  and  hold  that  the 

judgment  in  the  first  action  is  not  a  bar.     As  already  pointed 

out,  the  first  action  dealt  with  the  validity  of  the  will  upon  its 

face  and  adjudged  that  under  the  final  residuary  clause  the 

legatees  took  as  individuals  their  respective  legacies  absolutely 

and  without  limit  or  restriction.     In  the  second  case  the  plain- 

tiflF  rests  upon  that  adjudication  as  the  foundation  of  her  action 

and  invokes  the  aid  of  a  court  of  equity  to  deal  with  the 

legacies  in  the  hands  of  the  individual  legatees,  insisting  that 

by  reajBon  of  extrinsic  evidence  a  trust  should  be  impressed 

thereon  for  the  benefit  of  the  legal  representative  of  the  next 

of  kin  or  heir  at  law. 
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The  statement  of  this  situation  is  a  complete  answer  to  the 
suggestion  of  res  adjudicata. 

Approaching  the  merits  of  this  case,  we  find  that  Miss  Edson 
prior  to  1S84  inherited  a  fortune  of  about  twelve  hundred 
thousand  dollars,  and  in  that  j^ear  executed  a  will  in  which  her 
brother  was  made  her  residuary  legatee  in  the  event  she  sur- 
vived her  sister. 

In  May,  1890,  and  during  her  last  illness,  she  executed  the 
will  and  second  codicil  now  before  the  court  —  the  will  on  the 
second  day  of  that  month,  the  first  codicil  on  the  twenty-second, 
the  second  and  third  codicils  on  the  twenty-seventh,  and  she 
died  on  the  twenty-ninth. 

The  main  contention  of  the  plaintiff  is  that  the  second 
codicil,  which  contains  the  last  residuary  clause  as  finally 
amended,  was  executed  by  the  testatrix  under  the  shadow  of 
death  and  within  two  days  of  her  decease ;  that  she  was  then 
advised  by  her  counsel  that  her  new  testamentary  scheme  to 
devote  her  estate  largely  to  religion  and  charity  was  likely 
to  fail  as  it  was  apparent  that  her  survival  for  sixty  days  was 
impossible ;  that  in  order  to  avoid  the  provisions  of  the  law  in 
this  regard,  the  final  residuary  clause  was  devised  so  that  lega- 
cies to  the  societies  resting  under  the  inhibition  of  the  general 
act  of  1848  should  be  paid  to  them  by  the  individual  legatees 
who  liad  assumed  a  secret  trust  to  carry  out  the  wishes  of  the 
testatrix  to  that  eflEect.  These  assertions  of  the  plaintiflE  are 
fully  denied,  and  upon  this  issue  the  parties  went  to  trial. 

It  is  important  to  have  a  clear  understanding  as  to  the  man- 
ner in  which  the  question  of  fact  is  presented  to  this  court 
and  the  limits  of  our  power  in  the  premises.  The  trial  court 
dismissed  the  complaint  as  to  the  residuary  legatees  Parsons, 
Bartow  and  Fairchild.  The  Appellate  Division  aflirmed  this 
judgment  as  to  the  two  latter  and  reversed  it  as  to  Mr.  Par- 
sons and  ordered  a  final  judgment  against  him. 

The  defendants  insist  that  the  facts  are  undisputed  and  that 
no  question  of  fact  is  presented  here  ;  that  there  is  only  a 
question  of  law  as  to  whether  the  facts  show  a  promise  on  the 
part  of  Mr.  Parsons. 
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The  Appellate  Division  state  in  their  order  that  the  rever- 
sal was  on  the  law  and  the  facts,  and  say  in  their  opinion  that 
they  concluded,  from  all  the  f acts^  that  when  the  will  was  exe- 
cuted Mr.  Parsons  did  have  an  understanding  with  Miss 
Edson  as  to  her  wishes  with  regard  to  this  property. 

Whether  there  is  a  question  of  fact  in  a  case  is  always  a 
question  of  law  depending  possibly  upon  a  conflict  of  evidence 
and  possibly  upon  conflicting  inferences  which  may  be  drawn 
from  uncontradicted  evidence.  {Otten  v.  Manhattan  B,  Co.^ 
150  If.  Y.  401 ;  8.  S.  N.  Bank  v.  Sloan,  135  N.  Y.  3^8-4 ; 
Hart  V.  Hudson  River  Bridge  Co.,  80  N.  Y.  622.) 

In  the  case  before  us  we  have  uncontradicted  evidence 
from  which  conflicting  inferences  may  be  drawn.  In  Otten 
V.  Manhattan  By,  Co.  (150  N.  Y.  400)  Judge  Vann  states 
the  rule  governing  this  question. 

"  It  is  clear  that  we  have  no  power  to  review  a  question  of 
fact  in  a  civil  case  and  that  our  jurisdiction  is  limited  both  by 
the  Constitution  and  the  statute  to  questions  of  law.  When 
the  Appellate  Division  affirms  unanimously  upon  the  facts  we 
cannot  look  into  the  record  to  see  whether  there  was  any  evi- 
dence to  sustain  the  findings,  for  the  Constitution  forbids  it. 
When  the  Appellate  Division  reverses  upon  the  facts  there  is 
no  constitutional  inhibition,  and  a  question  of  law  arises  as  to 
whether  there  was  any  evidence  to  support  the  view  of  that 
court.  If  it  appears  that  there  was  any  material  and  contro- 
verted question  of  fact,  the  decision  thereof  by  the  Appellate 
Division  is  final.  We  cannot  now  review  a  decision  upon  a 
question  of  fact  when  the  judgment  is  of  reversal  any  more 
than  we  formerly  could  when  it  was  of  affirmance,  except  that 
if  there  is  no  material  question  of  fact  appearing  in  the  record 
we  have  jurisdiction  to  review,  because  in  that  case  the  Appel- 
late Division  would  have  had  no  jurisdiction  to  reverse." 

It,  tlierefore,  comes  to  this,  that  if  there  was  any  evidence  to 
support  the  conclusion  of  the  Appellate  Division  as  to  Mr. 
Parsons,  we  are  not  at  liberty  to  weigh  it  or  review  it,  but  the 
decision  below  is  final  and  binding  upon  this  court. 
28 
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In  view  of  the  earnest  insistence  of  the  learned  counsel  for 
defendants  that  the  conclusion  of  the  Appellate  Division  in 
this  regard  is  wholly  unsupported  by  evidence,  we  have 
examined  this  record  with  the  greatest  care  and  reached  the 
conclusion  that  there  is  evidence  to  sustain  the  decision  below 
as  to  Mr.  Parsons. 

We  quote  the  final  residuary  clause  in  this  connection :  "  If 
for  any  reason  any  legacy  or  legacies  left  by  my  will,  or  by 
any  codicil,  either  pecuniary  or  residuary,  shall  lapse  or  fail, 
or  fof  any  cause  not  take  effect,  I  give  and  bequeath  the 
amount  which  shall  lapse,  fail  or  not  take  effect,  absolutely  to 
the  persons  named  as  my  executors.  In  the  use  of  the  same 
I  am  satisfied  that  they  will  follow  what  they  believe  to  be 
my  wishes.  I  impose  upon  them,  however,  no  conditions, 
leaving  the  same  to  them  personally  and  absolutely  and  with- 
out limit  or  restriction." 

Considering  the  facts  established  at  the  trial  it  cannot  be 
properly  said  that  there  was  no  evidence  to  sustain  the  conclu- 
sion of  the  Appellate  Division  to  the  effect  that  this  residuary 
clause  was  a  last  effort,  so  far  as  Mr.  Pai-sons  was  concerned, 
to  aid  his  dying  client  in  carrying  out  a  testamentary  scheme 
that  was  about  to  be  defeated  to  a  very  large  extent  by  her 
immediate  death,  and  that  he  took  his  legacy  resting  under 
the  iraplietl  promise  to  carry  out  her  wishes.  The  expi-ess 
promise  in  words  is  not  necessary  —  silent  acquiescence  and 
tacit  consent  have  all  the  force  and  effect  of  a  promise  solemnly 
made  in  the  presence  of  witnesses.  {O^IIara  v.  Dudley^  95 
N.  Y.  412.) 

The  evidence  certainly  discloses  a  state  of  facts  from  which 
opposing  inferences  may  be  drawn. 

The  following  are  some  of  the  facts :  That  Mr.  Parsons  was 
and  long  had  been  the  legal  adviser  of  the  testatrix  ;  that  the 
will  and  codicils  were  prepared  under  his  supervision  ;  that  he 
attended  to  the  execution  of  this  second  codicil  within  forty- 
eight  hours  of  his  client's  death  with  more  than  usual  care, 
reading  it  to  the  testatrix  and  stopping  at  the  end  of  each 
clause  until  she  nodded  assent :  that  shortly  after  her   death 
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the  residuary  legatees  met  at  Mr.  Parsons'  office  and  joined  in 
a  deed  of  gift,  with  the  approval  of  Rev.  Dr.  Huntington, 
which  provided,  among  other  things,  for  the  payment  of  lega- 
cies to  all  the  corporations  named  in  the  will  and  codicils  that 
had  lapsed  for  any  cause ;  that  Dr.  Huntington  testified  that 
he  paid  regard  to  what  he  understood  to  be  the  wishes  of  Miss 
Edson,  and  learned  what  they  were  from  the  executors. 

We  have  no  power,  as  before  stated,  to  weigh  or  review 
these  facts,  but  decide  that  there  was  evidence  to  support  the 
conclusion  of  the  Appellate  Division  as  to  Mr.  Parsons. 

Starting  out  with  this  conclusion,  based  on  the  facts,  the 
judgment  against  Mr.  Parsons  is  sustainable  on  principle  and 
authority.  The  effect  of  his  agreement  was  to  defeat  the 
policy  of  the  state  as  embodied  in  the  general  act  of  1848, 
rendering  void  all  legacies  to  charitable  uses  contained  in  wills 
executed  less  than  two  months  before  death. 

It  has  long  been  considered  in  accordance  with  a  sound  pub- 
lic policy  to  guard  against  those  improvident  dispositions  by 
last  will  and  testament  which  are  so  often  the  result  of  a  weak- 
ened mental  condition,  due  to  severe  illness,  and  the  fear  that 
comes  to  many  in  the  hour  of  death. 

It  needs  no  argument  to  demonstrate  that  a  secret  trust, 
having  for  its  object  the  circumvention  of  this  statute,  is 
Toid.  ^•— ' 

This  being  so,  a  court  of  equity  will  not  permit  the  legatee 
to  hold  his  legacy,  but  declares  a  trust  in  favor  of  the  heir  at 
law  and  next  of  kin.  This  precise  question  has  been  so  thor- 
oughly considered,  and  the  authorities  reviewed  at  such  length 
by  this  court  in  O^IIara  v.  Dudley  (95  N.  Y.  403)  and  Amherst 
College  v.  Ritch  (151  N.  T.  282),  that  a  discussion  on  this 
branch  of  the  case  will  not  be  prolonged. 

The  point  is  made  by  one  of  defendants'  counsel  that  the 
Appellate  Division,  even  if  right  in  reversing  the  judgment 
as  to  Mr.  Parsons,  erred  in  not  granting  a  new  trial. 

Section  1022  of  the  Code  of  Civil  Procedure,  as  amended 
in  1895,  to  take  effect  January  1st,  1896,  reads  as  follows : 

"  §  1022.   The  decision  of  the  court  or  the  report  of  a  ref- 
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eree,  upon  the  trial  of  the  whole  issues  of  fact,  may  state  sepa- 
rately the  facts  found  and  the  conclusions  of  law,  and  direct 
the  judgment  to  be  entered  thereon,  or  the  court  or  referee, 
may  file  a  decision  stating  concisely  the  grounds  upon  which 
the  issues  have  been  decided,  and  direct  the  judgment  to  be 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
judgment  roll.  In  an  action  where  the  costs  are  in  the  dis- 
cretion of  the  court,  the  decision  or  report  must  award  or  deny 
costs,  and  if  it  awards  costs,  it  nmst  designate  the  party  to 
whom  the  costs  to  be  taxed  are  awarded.  Whenever  judg- 
ment is  entered  on  a  decision  which  does  not  state  separately 
the  facts  found,  the  defeated  party  may  file  an  exception  to 
such  decision,  in  whicli  case,  on  an  appeal  from  the  judgment 
entered  thereon  upon  a  case  containing  exceptions,  the  Appel- 
late Division  of  the  Supreme  Court  shall  review  all  questions 
of  fact  and  of  law,  and  may  either  modify  or  affirm  the  judg- 
ment, or  order  appealed  from,  award  a  new  trial,  or  grant  to 
eitJier  party  the  judgment  which  the  facts  warra/ntP 

The  words  "  or  grant  to  either  party  the  judgment  which 
the  facts  warrant "  are  new.  It  is  urged  by  appellants  that 
these  words  confer  no  new  power,  and  that  the  question  as  to 
what  were  proper  cases  for  the  exercise  of  this  jurisdiction 
was  not  changed  by  this  amendment. 

We  are  of  opinion  that  the  ordering  of  final  judgment  in 
this  case  against  Mr.  Parsons  was  justified  by  the  condition  of 
the  record. 

It  is  apparent  that  the  facts  were  all  disclosed,  and  on  a  new 
trial  they  could  not  have  been  changed. 

The  remaining  question  is  whether  the  secret  trust  affects 
all  the  property  in  the  hands  of  the  three  legatees  under  the 
residuary  clause. 

The  Appellate  Division  held  that  the  legatees  took  as  ten- 
ants in  common,  and  that  the  promise  of  one  made  in  his 
behalf  with  the  testatrix  did  not  bind  his  co-tenants. 

In  O'llara  v.  DudUy  (95  N.  Y.  410)  Judge  Finch  states 
that  tlie  legatees  in  that  case  took  absolutely,  but  as  joint  ten- 
ants.    At  pages  412  and  413  the  learned  judge  says :  "  So  far 
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then  as  McCue  is  concerned  he  stands  in  the  attitude  of  hav- 
ing procured  and  induced  the  testatrix  to  make  a  devise  or 
bequest  to  himself  and  his  associates,  by  asserting  its  necessity 
and  promising  faithfully  to  carry  out  the  charitable  purposes 
for  which  it  was  made,  and  whether  his  associates  knew  or 
promised,  or  did  not,  makes  no  difference  where  the  devise  is 
to  them  as  joint  tenants,  and  all  must  get  their  rights  through 
the  result  accomplished  by  one." 

In  the  case  at  bar  it  is  conceded  that  there  is  no  evidence 
establishing  a  promise  made  testatrix,  either  express  or  implied, 
by  Bartow  or  Fairchild.  The  plaintiff's  contention  is  that 
Bartow  and  Faircliild  are  bound  by  the  implied  promise  made 
by  Parsons.  In  order  to  escape  the  force  of  the  distinction 
taken  in  (y  Uara  v.  Dudley^  between  joint  tenants  and  ten- 
ants in  common,  it  is  urged  that  this  court  in  Amherst  College 
V.  Ritch  (151  N.  Y.  282)  expressly  eliminated  in  this  state 
the  distinction  in  this  class  of  cases  between  a  joint  tenancy 
and  a  tenancy  in  common. 

This  criticism  is  inaccurate  and  the  conclusion  based  thereon 
unwarranted.  There  is  a  very  clear  distinction  between  the 
case  cited  and  the  one  at  bar.  In  the  Amherst  College  case 
the  trial  court  found  that  Ritch  and  A^aughan  for  themselves 
and  Mr.  Bulkley  promised  the  testator,  Mr.  Fayerweather, 
that  if  he  would  make  them  the  residuary  legatees  they  would 
do  as  he  desired.  The  General  Term  held  that  the  facts  so 
found  were  amply  supported  by  evidence;  also,  that  there 
was  an  understanding  between  Bulkley  and  the  testator  that 
the  estate  should  be  disposed  of  as  the  latter  desired.  Under 
these  peculiar  circumstances  we  held  that  Bulkley,  by  accept- 
ing the  gift,  ratified  the  promise  made  in  his  name. 

In  the  case  at  bar  there  is  no  evidence  that  the  implied 
promise  of  Mr.  Parsons  was  made  for  any  one  except  himself. 
In  the  will  and  codicil  now  under  consideration  there  was  no 
declaration  of  joint  tenancy  between  the  residuary  legatees, 
so  under  the  statute  it  must  be  deemed  a  tenancy  in  common 
(1  R.  S.  727,  §  44)  which  applies  to  personal  property  as  well 
as  real  estate.     {Matter  of  Kimherly,  150  N.  Y.  90.)    It  fol- 
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lows  that  there  was  no  error  in  the  Appellate  Division  affirm- 
ing the  dismissal  of  the  complaint  as  to  Bartow  and  Fairchild. 

It  is  freely  conceded  throughout  this  case  that  Mr.  Parsons' 
position  has  been  an  honorable  one ;  that  his  sole  object  was  to 
carry  out  the  religious  and  charitable  designs  of  his  client, 
who  was  ifi  extremis^  and  that  he  never  proposed  to  hold  the 
legacy  in  question  for  his  own  benefit  in  whole  or  in  part. 

All  this  goes  without  saying,  but  a  court  of  equity  will 
never  permit  a  testamentary  scheme,  however  meritorious  in 
origin  or  object,  to  prevail  when  it  is  proved  that  the  testa- 
trix and  her  residuary  legatee  have  entered  into  an  agreement, 
express  or  implied,  having  for  its  object  the  evasion  of  the 
statute  and  the  subvei-sion  of  the  public  policy  of  the  state. 

In  conclusion,  we  call  attention  to  the  form  of  judgment 
entered  up  in  the  Appellate  Division,  doubtless  through  inad- 
vertence, as  to  the  one-third  of  the  estate  bequeathed  to  Mr. 
Parsons. 

It  adjudges  that  it  did  not  pass  by  Miss  Edson's  will  "  to 
the  said  John  E.  Parsons,  and  that  as  to  the  said  one-third  part 
of  her  residuary  estate  the  said  Mary  A.  Edson  died  intestate." 
It  then  directs  the  executors  to  pay  over  the  amount  to  the 
next  of  kin. 

We  have  already  pointed  out  that  under  the  judgment  in 
the  first  action  the  legacy  to  Mr.  Parsons  did  pass  under  the 
will  and  second  codicil,  and  that  the  court,  in  the  exercise  of 
its  equitable  jurisdiction,  lays  hold  of  this  one-third  of  the 
estate  in  the  hands  of  Mr.  Parsons,  individually,  as  residuary 
legatee,  and  impresses  thereon  a  trust  in  favor  of  the  next  of 
kin.     There  was  no  intestacy  as  to  this  portion  of  the  estate. 

The  judgment  of  the  Appellate  Division  should  be  modified 
so  as  to  conform  to  these  views,  and,  as  modified,  affirmed, 
with  costs  to  all  parties  appearing  by  separate  attorneys  in  this 
court  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 
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Julia  Benoit,  an  Infant,  by  Peter  Benoit,  Guardian  ad 
Litem,  Respondent,  v.  The  Tboy  and  Lansingbuegh  Rail- 
road Company,  Appellant. 

1.  Domestic  Animals  —  Vicious  Propensity  —  Scienter  —  Liabil- 
ITT  OF  Owner.  The  fact  that  a  pair  of  ordinarily  manageable  and  gentle 
horses  on  one  occasion  broke  from  their  driver  and  ran  away  on  a  public 
street,  through  fright  naturally  following  from  the  conduct  of  third  par- 
ties, does  not  of  itself  constitute  a  vicious  propensity:  nor  does  knowl- 
edge thereof  render  their  owner  liable,  in  the  absence  of  negligence,  if  he 
thereafter  uses  them  and  they  again  run  away  from  the  same  cause,  and 
injure  another. 

2.  Negligence  —  Driving  Horses  —  Error  of  Judgment.  If  the 
driver  of  horses,  in  exercising  his  best  judgment  in  directing  their  course 
in  the  emergency  arising  from  their  commencing  to  run  away,  errs,  it  is  an 
error  of  judgment  only,  and  is  not  ground  for  an  imputation  of  negligence. 

Bentnt  v.  Tray  d  L.  R,  i2.  Co,,  9  App.  Div.  622,  reversed. 

(Argued  October  14,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  5, 1896,  which  affirmed  (by  a  non-unanimous  decision) 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of 
defendant.  The  plaintiff  was  injured  by  the  running  away  of 
a  team  of  horses  belonging  to  defendant,  driven  by  its  servant 
upon  a  street  in  the  city  of  Cohoes.  The  complaint  alleged 
that  the  injuries  were  the  result  of  a  defective  or  insufficient 
means  of  control  of  the  horses,  or  of  the  habit  of  running 
away  —  a  habit  then  well  known  to  defendant  —  or  of  the 
negligence  of  the  driver. 

Further  facts  appear  in  the  opinion. 

Ji.  A.  Parmenter  for  appellant.  The  runaway  was  not 
from  habit  or  one  caused  by  the  viciousness  of  the  animals, 
and,  therefore,  the  defendant  was  not  legally  responsible  to 
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the  plaintiff  for  the  resultant  injury  to  her  on  the  ground  of 
negligence  on  its  part.  The  accident  was  a  mere  casualtj-  for 
which  no  person  is  legally  responsible.  {Quinlan  v.  S.  A, 
li,  R.  Co.^  4  Daly,  487 ;  Gottwald  v.  Bernheimer^  6  Daly, 
212;  Gray  v.  ToinpMm,  40  K  Y.  S.  R.  546;  Unger  v. 
F.  S.  S,  cfe  G,  S.  K  R,  R,  Co,,  51  N.  Y.  497;  B^dton  v. 
Frbik,  51  Conn.  342  ;  Cotton  v.  Wood,  8  C.  B.  [N.  S.]  506 ; 
Ilaminoek  v.  WUU,  11  C.  B.  [X.  S.]  588 ;  Cox  v.  Rrun- 
diige,  13  C.  B.  [N.  S.]  430  ;  Goodman  v.  Taylor,  5  C.  &  P. 
410;  Bi^elow  v.  Reed,  51  Me.  325.)  The  trial  judge  com- 
mitted an  error  in  refusing  to  instruct  the  jury  that  they  had 
the  power  and  the  right  to  disregard  the  testimony  of  Peter 
Benoit  by  reason  of  his  interest  in  the  event  of  the  action, 
although  in  no  respect  contradicted  by  any  other  witness. 
(J/.  R,  R,  Co.  V.  2L  R.  Co.,  11  Daly,  378  ;  Wo/dfa/trt  v. 
Berkert,  92  N.  Y.  497 ;  Flwood  v.  ir.  U.  T.  Co.,  45  X.  Y. 
549 ;  Kavana^h  v.  Wilson,  70  N.  Y.  179 ;  Gildersheve  v. 
Landon,  73  N.  Y.  610;  Kearmy  v.  Mayor,  et<i.,  92  X.  Y. 
621 ;  B.  C  T.  R.  R.  Co.  v.  Strong,  75  X.  Y.  591.) 

J.  F.  Crawford  for  respondent.  Without  regard  to 
whether  these  horses  had  or  had  not  run  away  previously  to 
the  lirst  runaway  admitted  by  Ladrick,  or  whether  on  that  or 
on  the  subsequent  occasion  when  plaintiff  was  injured,  these 
horses  started  to  run  with  or  without  cause,  and  irrespective 
of  any  question  as  to  the  negligence  of  the  driver,  a  clear  case 
of  negligence  and  liability  of  defendant  for  this  injury  is 
established  by  the  evidence.  {Kitridge  v.  Elliot,  16  N.  H.  77 ; 
Smith  V.  Pelah,  2  Strange,  1264  ;  Burch  v.  Blxickhurn,  4  G. 
&  P.  297 ;  Arnold  v.  Norton,  25  Conn.  92 ;  Keenxtn  v.  G. 
P.  Co.,  12  N.  Y.  S.  R.  617 ;  Hehnk^  v.  StetUr,  52  N.  Y.  S. 
R.  528 ;  Slattery  v.  Schwanneeke,  7  N.  Y.  S.  R.  430 ;  Reed 
V.  S.  E.  Co.,  95  Ga.  108.)  Defendant's  driver  was  guilty  of 
negligence  in  that  having  tlie  horses  within  his  control,  so  far 
as  their  direction  was  concerned,  as  they  came  down  the  street, 
on  the  occasion  of  this  injury,  he  voluntarily  surrendered  it, 
and  all  further  control  over  them  by  hauling  them  to  the  north 
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Bidewalk  and  dashing  the  fragile  structure,  on  wliich  he  was 
riding,  against  the  curbstone,  where  it  wa^  certain  to  be 
wrecked.     {CadweU  v.  Amheirriy  81  Hun,  39.) 

AuDBEWS,  Ch.  J.     The  case  was  submitted  to  the  jury  upon 
two  main  propositions :     First^  whether  the  horses  had  the 
vicious  propensity  to  nin  away,  known  to  the  defendant,  and, 
^econdj  whether  Ladrick,  the  driver,  was  negligent  in  the  man- 
agement of  the  liorses  after  they  commenced  to  run,  in  rein- 
ing them  over  to  the  left  side  of  the  street  and  bringing  the 
stoneboat  to  wliich  they  were  attached  into  collision  with  the 
street  curb,  thereby  wrenching  the  front  plank  of  the  stone- 
l)oat  from  its  fastenings,  and  freeing  the  horses  so  as  to  per- 
mit them  to  run  on  their  way  across  the  canal  bridge,  drag- 
ging the  pole  and  whiffletrees  where  they  collided  with  the 
plaintiff,  causing  the  injury  in  question.     The  court  charged 
that  if  the  jury  should  find  either  of  these  propositions  in  the 
aflSrmative,  the  plaintiff  was  entitled  to  a  verdict.     We  are 
of  opinion  that  neither  of  them  was  sustained  by  evidence, 
and  that  the  exceptions  taken  by  the  defendant  to  their  sub- 
mission to  the  jury  were  well  taken.     The  general  principles 
which  govern  the  liability  of  the  owner  of  domestic  animals 
for  personal  injury  caused  by  them  are  well  settled.     The 
owner  is  not  responsible  for  an  injury  to  another,  caused  by 
kicking,  biting  or  other  vicious  propensity  of  such  animal, 
unless  tlie  dangerous  character  of  the  animal  was  known  to 
the  owner.     Such  knowledge  may  be  brought  home  to  him 
by  proof  of  prior  acts  of  a  similar  kind  to  that  charged  in 
the  complaint  committed  by  the  animal  of  which  the  owner 
had  notice,  or  it  may  be  imputed  from  its   known  danger- 
ous  character,  as  in  the  case  of  a  ferocious  Siberian  blood- 
hoand,  kept  by  the  owner  for  the  protection  of  his  premises, 
but  allowed  to  be  at  large.     (  Vrooman  v.  Lawyer,  13  John. 
339 ;  Van  Zeuven  v.  Zyfe,  1  N.  Y.  515  ;  MuUer  v.  McKesson, 
73  id.  195 ;  Sprvng  Co,  v.  Edgar,  99  U.  S.  645.)    In  the  absence 
of  such  knowledge  or  notice,  an  injury  caused  by  such  animal 
friyes  no  right  of  action,  but  when  the  vicious  habit  or  charac- 
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ter  of  the  animal  becomes  known  to  the  owner,  and  he  there- 
after continues  to  keep  the  animal,  he  keeps  it  at  his  peril  and 
renders  himself  liable  for  any  subsequent  injury  to  another 
caused  by  its  viciousness.  This  doctrine  is  founded  on  prin- 
ciples of  humanity  and  the  solicitude  of  the  law  for  the  pro- 
tection of  human  life.  The  cases  are  frequent  where  actions 
have  been  maintained  for  injuries  resulting  from  the  bite  of 
dogs,  the  biting  or  kicking  of  horses,  goring  by  bulls,  or 
other  animals.  It  waa  sought  to  apply  the  principle  upon 
which  these  actions  have  been  maintained,  and  to  hold  the 
owner  to  the  same  rule  of  responsibility  in  a  case  where  the 
injury  was  caused  by  a  collision  with  horses  which  had  escaped 
from  the  control  of  their  driver  on  a  public  street,  and  which 
on  a  prior  occasion  to  the  knowledge  of  the  owner  had  run 
away.  It  is  conceded  that  if  the  horses  had  run  away  for  the 
first  time  on  the  occasion  in  question,  there  could  be  no  recov- 
ery, because  there  would  then  be  an  absence  of  what  is  called 
scienter,  or,  in  other  words,  of  prior  knowledge  of  the  pro- 
pensity of  the  horses  to  run  away.  But  this  element  is 
claimed  to  have  been  furnished  by  proof  that  about  ten  days 
prior  to  the  accident  in  question,  the  horses  had  run  away 
under  similar  circumstances,  while  being  driven  by  the  same 
driver,  of  which  fact  the  company  had  notice.  There  is  a 
suggestion  in  the  evidence  of  the  father  of  the  plaintiff  that 
on  another  occasion,  prior  to  the  one  last  mentioned,  the  horses 
ran  away.  But  it  is  plain  from  the  evidence  of  Ladrick,  the 
plaintiff's  witness,  that  the  occasion  mentioned  by  Benoit  was 
the  same  one  mentioned  by  the  other  witnesses,  and  that  the 
horses  had  run  away  but  once  before  the  time  when  the  injury 
happened.  It  was  submitted  to  the  jury  to  find  from  tlie  fact 
that  the  horses  had  run  away  on  this  prior  occasion,  that 
they  had  this  vicious  propensity,  and  the  court  charged  tliat  if 
they  found  that  this  propensity  existed  and  was  known  to  the 
defendant,  the  defendant  thereafter  used  the  horses  at  its 
peril.  We  think  the  rule  laid  down  by  the  court  on  the 
trial  extends  beyond  reasonable  limits  the  liability  of  owners 
of  horses,  and  imposes  a  burden  not  sanctioned  by  any 
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whicli  has  come  to  our  notice.     The  use  of  horses  is  very 
general.      That  they  may  on  an  occasion  escape  from  the 
control  of  their  driver  and  run. away  is  not  an  uncommon 
experience.     Must  the  owner,  after  sucli  an  occasion,  stop 
using  them,  except  nnder  the  onerous  burden  of  absolute 
liability,  if   they  shall  run  away  a  second  time  and  cause 
injury?      It  may  be   admitted,  as   suggested   on   the  trial, 
that  horses  that  have  once  run  away  are  less  safe  thereafter. 
This  may  bear  upon  the  degree  of  care  which  should  be  exer- 
cised by  the  owner  in  their  management.     But  does  it  place 
the  horses  under  the  ban  of  the  law  and  make  the  owner  liable, 
in  the  absence  of  negligence,  if  he  uses  them  thereafter,  and 
they  again  run  away  and  cause  injury  ?     It  may  very  well  be 
that  horses  may  be  so  unmanageable   that   they   cannot  be 
driven  in  the  public  streets  without  manifest  danger.     If  this 
was  established  in  a  particular  case,  we  see  no  reason  why 
their  use  by  the  owner,  with  knowledge  of  their  vicious  char- 
acter, should  not  make  him  responsible  for  any  consequent 
injury.     But  the  horses  which  caused  the  injury  in  this  case 
were  eight  or  nine  years  old,  had  been  driven  for  several  years 
on  street  cars  of  the  defendant,  had  been  kind  and  gentle, 
and  the  only   departure   from    their    peaceable    habit    and 
beliavior  before  the  occasion  in  question  was  when  they  ran 
away    about    ten    days    before.      The    circumstances    show 
that    on    the    former    occasion    they    started   from    fright, 
when   passing  along   a  street   in   which  a  large  number  of 
school  boys   were    hallooing  and  throwing    snowballs,   and 
Ladrick,  the  driver,  who  was   sitting  on  the  sled  or  stoneboat 
to  which  the  horses  were  attached,  guided  them  towards  the 
bridge,  but  his  eyes  becoming  tilled  with  mud  and  slush,  he 
was  unable  to  see  an  approeujhiug  vehicle,  and  the  sled  collid- 
ing with  it,  he  was  thrown  off  and  the  horses  made  their  way 
to  the  barn  and  then  stopped.     There  was  nothing  in  this 
transaction  which  would  indicate  to  a  prudent  man  that  the 
horses  were  of  a  vicious  or  unmanageable  disposition,  or  that 
they  could  not  be  safely  driven  thereafter.     On  the  second 
occasion  when  they  ran  away,  whicli  was  the  occasion  in  ques- 
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tion,  they  were  going  on  a  walk,  passing  the  school  house 
where  fifty  or  sixty  boys  as  before  were  engaged  in  shouting 
and  throwing  snowballs,  one  of  which  hit  the  off  horse,  which 
started  to  run  and  the  other  followed  him.  The  striking  of 
the  stoneboat  against  the  street  curb  detached  the  horses,  and 
escaping  from  the  driver  they  ran  over  the  bridge  towards  the 
barn,  and  on  the  bridge  the  horses  or  the  pole  struck  tlie 
plaintiff  and  severely  injured  her.  For  this  unfortunate  acci- 
dent the  defendant  is  not,  we  think,  legally  responsible  within 
the  principles  of  the  cases  which  establish  liability  for  the  use 
or  keeping  of  dangerous  or  vicious  animals.  The  cause  of  the 
running  away  of  the  horses  on  both  occasions  was  fright, 
naturally  following  from  the  conduct  of  third  persons,  for 
whose  acts  the  defendant  was  not  responsible,  and  the  fact 
that  defendant  knew  of  the  circumstances  of  the  first  runaway 
did  not,  we  think,  justify  the  submission  to  the  jury  of  the 
question  whether  the  horses  were  vicious  or  dangerous,  or 
unsafe  to  be  used  in  driving  along  the  street. 

The  exception  to  the  submission  to  the  jury  of  the  second 
proposition  mentioned,  namely,  the  question  of  the  negligence 
of  the  driver  in  his  management  of  the  horses  after  they  com- 
menced to  run,  was  also,  as  we  have  intimated,  well  taken.  The 
alleged  negligence  is  predicated  upon  the  fact  that  he  reined  the 
horses  from  the  right  to  the  left-hand  side  of  the  street  and 
thereby  caused  the  stoneboat  to  strike  the  curb,  breaking  the 
fastenings  which  attached  the  horses  and  allowing  them  to  get 
out  of  the  control  of  Ladrick,  the  driver.  It  is  possible  that 
if  Ladrick  had  kept  the  horses  in  the  middle  of  the  street  the 
injury  to  the  plaintiflE  would  not  have  happened.  But  it  is 
plain  from  the  evidence  that  he  was,  in  the  emergency  which 
existed,  exercising  his  best  judgment  in  directing  the  course  of 
the  horses,  and  if  he  erred  it  was  an  error  of  judgment  only, 
and  is  not  ground  for  an  imputation  of  negligence. 

The  court  was  asked  to  charge  that  the  jury  had  the  right 
to  disregard  the  testimony  of  Benoit,  the  plaintiffs  father,  by 
reason  of  his  interest,  although  not  contradicted  by  other  wit- 
nesses.    It  appeared  that  he  had  brought  an  action,  which  was 
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pending,  for  the  loss  of  services  of  the  plaintiff,  founded  on 
the  same  transaction.  The  court  refused  to  charge  this 
request,  but  charged  that  in  weigliing  his  testimony  his  rela- 
tionship to  the  plaintiff  could  be  considered  by  the  jury,  and 
they  could  give  his  testimony  sucli  consideration  and  weight 
as  they  should  deem  it  under  all  the  circumstances  entitled  to. 
It  is  not  necessary  to  consider  whether,  in  connection  with  the 
charge  made,  there  was  any  error  in  the  refusal  to  charge  the 
request. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
granted. 

All  concur. 

Judgment  reversed. 
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Louis  E.  BoMEisLEB,  as  Executor  of  Salvatobb  Cantoni, 
Deceased,  Appellant,  v.  Elsa  Fobsteb,  Respondent. 

1.  Appeal — Presumption  op  Question  of  Law.  Where,  in  an  action 
tried  by  the  court  or  a  referee,  the  decision  did  not  state  separately  the  facta 
found  (Code  Civ.  Pro.  §  1022),  whether  the  Appellate  Division,  upon  its 
review,  either  reverses  and  orders  a  new  trial,  or  grants  a  final  judgment 
to  either  party,  if  its  order  is  silent  as  to  the  grounds,  section  1838  controls 
and  requires  the  presumption  that  the  reversal  was  upon  a  question  of  law. 

2.  Scope  op  Review  by  Court  op  Appeals.  Upon  appeal  from  an 
order  and  judgment  of  the  Appellate  Division,  reversing  a  judgment  in  ^TEi — ^9 
favor  of  the  plaintiff  and  dismissing  the  complaint  upon  the  merits,  in  an  169  '205; 
action  tried  by  the  court  or  a  referee,  where  the  decision  did  not  state 
separately  the  facts  found  and  the  order  of  the  Appellate  Division  is 
silent  as  to  its  grounds,  the  review  by  the  Court  of  Appeals  is  confined  to 
the  consideration  of  whether,  upon  the  decision  made  by  the  trial  court 
upon  the  facts,  the  legal  conclusion  followed  that  the  plaintiff  was  entitled 
to  the  relief  awarded  him  and,  if  there  was  no  error  in  that  respect, 
whether  there  were  errors  of  law  committed  in  the  rulings  upon  the  trial, 
which  would,  in  any  event,  have  justified  a  reversal  of  the  judgment  and 
rendered  a  new  trial  necessary. 

8.  Equity  —  Restraint  op  Action  at  Law.  When  a  court  of  equity 
is  asked  to  stay  an  action  at  law,  it  mu.st  consider  whether,  if  it  be  a  case 
where  a  legal  defense  to  the  action  in  fact  exists,  the  applicant  should  be 
left  to  that  as  an  adequate  remedy,  and  whether  any  appreciable  injury 
can  result  in  denying  him  the  right  to  establish  the  existence  of  some  bar 
to  the  action  at  law  and,  thereupon,  to  have  the  same  enjoined. 
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4.  Specific  Performance  of  Personal  Contracts.  The  extension 
of  the  rule  of  specific  performance  to  personal  contracts  is  justified, 
where  there  would  not  be  a  complete  and  satisfactory  remedy  by  compen- 
sation in  damages,  or  where  the  benefits  of  the  contract  would  not  inure 
fully  to  the  party  in  whose  favor  it  was  made,  unless  it  was  specifically 
performed. 

5.  Restraint  of  Action  at  Law  in  Disregard  of  Contract  of 
Settlement.  When  it  appears  in  an  action  in  equity  brought  to  restrain 
the  defendant  from  prosecuting  an  action  at  law  in  breach  of  a  lawful 
contract  between  the  parties,  by  which  the  defendant  had  released  the 
claim  upon  which  the  action  at  law  was  brought  and  had  agreed  not  to 
sue  thereon,  that  a  specific  performance  of  the  contract  is  essential,  if  the 
plaintiff  is  to  receive  its  benefits,  such  as  security  from  charges  and  reve- 
lations which  might  affect  his  reputation,  an  injunction  may  properly  be 
granted. 

6.  Evidence  Confined  to  Issues  on  Trial.  When  the  issues  triable 
in  an  action  in  equity  to  restrain  a  pending  action  at  law  are  whether  the 
defendant  had  executed  a  release  of  the  charges  on  which  the  action  at 
law  was  based  and  had  orally  agreed  not  to  sue  on  the  same,  and  whether 
such  release  and  agreement  were  invalidated  by  fraud,  misrepresentation 
or  duress,  evidence  bearing  upon  the  charges  made  in  the  complaint  in  the 
action  at  law,  or  bearing  upon  obligations  claimed  to  arise  by  reason  of 
matters  set  up  therein,  being  pertinent  only  to  the  issues  in  that  action,  is 
not  admissible  in  the  action  in  equity. 

7.  Oral  Evidence  as  to  Basis  of  Oral  Contract  not  to  Sue.  In 
an  action  in  equity  to  restrain  an  action  at  law  brought  in  contravention 
of  an  oral  contract  not  to  sue,  sought  to  be  avoided  on  the  ground  of 
fraud  and  duress,  it  is  not  error  to  permit  the  plaintiff  to  introduce  onl 
evidence  of  propositions  of  settlement  made  on  behalf  of  the  defendant 
and  which  formed  the  basis  of  the  contract. 

Bomndei*  v.  For$ter,  10  App.  Div.  48,  626,  reversed. 

(Argued  October  15,  1897;  decided  November  28,  1897.) 

Appeal  from  an  order  and  judgment  of  the.  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  respectively  November  20  and  24,  1896,- which 
reversed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  a  Special  Term  of  the  Superior 
Court  of  the  city  of  New  York,  and  directed  judgment  abso- 
lute for  the  defendant  dismissing  the  complaint  upon  the 
merits.' 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Wm.  B,  Homhlower  and  Louis  E.  Bmneisler  for  •appel- 
lant. The  order  of  the  Appellate  Division  reversing  the  judg- 
ment and  the  judgment  entered  thereon  do  not  state  that  the 
reversal  is  made  upon  the  facts.  In  order  to  sustain  the 
reversal,  therefore,  it  must  be  shown  that  an  error  of  law  was 
committed  by  the  trial  judge,  and  the  disputed  facts  as  found 
by  him  must  be  >aken  as  correct.  (Code  Civ.  Fro.  §  1338  ; 
Cudahy  V.  Rhineha/rt^  133  N.  Y.  348 ;  Iih  re  Laudy,  148  N. 
T.  403.)  The  Appellate  Division  erred  in  holding  that  there 
was  an  adequate  remedy  at  law,  and  that  the  plaintiff  was  not 
entitled  to  equitable  relief.  (146  N.  Y.  405 ;  Sanders  v. 
Rodway^  22  L.  J.  Ch.  230;  Phillips  v.  Bergery  2  Barb. 
608;  Carpenter  v.  Keating,  10  Abb.  Pr.  [N.  S.]  223; 
Beach  on  Injunctions,  567;  Baker  v.  Hawkins^  14  R.  I. 
359;  Wright  v.  Fleming,  76  N.  Y.  517;  Deen  v.  Milne, 
113  N.  Y.  303 ;  Waterman  on  Spec.  Perf .  §  109 ;  D,  M. 
Co.  v.  Roeber,  106  K  Y.  473;  Boardman  v.  Z.  S,  cfe 
M.  8.  R.  Co.,  84  N.  Y.  157;  Joy  v.  Zouis,  138  U.  S:  1; 
Pom.  on.  Spec.  Perf.  [2d  ed.]  §  25 ;  Withy  v.  Cottle,  1  S.  & 
S.  174.)  Altogether  aside  from  the  remedy  of  specific  per- 
formance of  an  agreement  not  to  sue,  equity  will  restrain  a 
veiatious  and  harassing  lawsuit  brought  in  bad  faith.  (2 
Story's  Eq.  Juris.  [13th  ed.]  211,  §  901 ;  Dawkins  v.  Prince 
Edward,  L.  R.  [1  Q.  B.  Div.]  499 ;  Castro  v.  Murray,X.  R. 
[10  Ex.]  213 ;  N.  <j6  iV".  B.  IL  Co.  v.  Arnold,  143  N.  Y.  265 ; 
Jacobs  V.  Raven,  30  L.  T.  366  ;  Bxishhy  v.  Munday,  5  Madd. 
297 ;  C.  I.  Co.  v.  Maclaren,  5  Clark,  438  ;  Vail  v.  Knapp, 
49  Barb.  300 ;  KiMe  v.  Kittle,  8  Daly,  72 ;  Claflin  v.  Ham- 
Un,  62  How.  Pr.  284  ;  Field  v.  HoUbrook,  3  Abb.  Pr.  377 ; 
Keyser  v.  Rice,  47  Md.  203  ;  Dehon  v.  Foster,  4  Allen,  545.) 
Defendant  ratified  her  said  agreement  and  release  by  retaining 
the  $6,000  consideration  therefor.  Having  elected  to  aflSrin 
the  same  she  is  now  estopped  from  attacking  it.  {Crans  v. 
HurUer,  28  K  Y.  389 ;  Pidhnan  v.  Alley,  53  N.  Y.  G3S ; 
CM  V.  Hatfield,  46  K  Y.  533 ;  Lindsley  v.  Ferguson,  49  N. 
T.  623;  Schiffer  v.  Dietz,  83  N.  Y.  307;  Oould  v.  Cayuga 
Co.  Nat.  Bank,  86  N.  Y.  82 ;  Allerton  v.  Allerton,  50  N.  Y. 
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670 ;  Jiaird  v.  Mayor,  etc.,  96  N.  Y.  598  ;  Strong  v.  Strong, 
102  K  Y.  69;  O.  P.  R.  R.  Go.  v.  Forrest,  128  N.  Y.  91; 
Pryor  v.  FosUr,  130  N.  Y.  171;  Tallinger  v.  Maude- 
ville,  113  N.  Y.  427.)  Equity  favors  compromise  agree- 
ments and  will  enforce  them  whenever  possible.  (2  CaL 
197 ;  15  Johns.  197 ;  5  Cow.  387 ;  12  Wend.  508 ;  10  Barb. 
333 ;  Vosburgh  v.  Teator,  32  N.  Y.  561 ;  Crans  v.  Hunter. 
28  N.  Y.  389;  18  Wend.  407;  47  N.  Y.  57;  Weh^um^, 
Kuhn,  61  N.  Y.  623 ;  Zane  v.  Zam^,  6  Mumf .  406 ;  Taylor 
V.  Patrick,  1  Bibb,  168 ;  Coved  v.  McKUvery,  Addis.  56 ; 
Okeyson  v.  Barclay,  2  Penn.  531 ;  Chainherlain  v.  McClurq, 
8  W.  S.  831 ;  iV.  d&  iT.  B.  H,  Co.  v.  ArnoU,  143  N.  Y.  269.) 
The  defendant  in  a  court  of  record  is  not  bound  to  avail  him- 
self by  way  of  counterclaim  of  an  independent  cause  of  action 
existing  in  his  favor  against  plaintiff.  The  rule  in  this  respect 
was  not  changed  by  the  Code.  {Brovm  v.  GaUaudet,  80  N. 
Y.  417,  418;  Davidson  v.  Alfaro,  80  N.  Y.  662;  Gillespie 
V.  Torrance,  25  N.  Y.  306 ;  Sie?non  v.  Schurch,  29  N.  Y. 
598 ;  Ruppert  v.  Ilaug,  87  N.  Y.  141 ;  Liquot  v.  Reading, 
4  E.  D.  Smith,  285 ;  Barth  v.  Biirt,  14  Abb.  Pr.  349 ;  Ilal- 
sey  V.  Carter,  1  Duer,  667 ;  Welch  v.  Hazelton,  14  How.  Pr. 
97;  InsUe  v.  Hampton,  8  Hun,  230.)  The  ruling  of  the 
court  was  correct  which  permitted  the  witness  Durant  to  testify 
to  the  oral  agreement  on  the  part  of  the  defendant  not  to  sue. 
(Chapin  v.  Dohson,  78  N.  Y.  74;  Routledge  v.  Worthington 
Co,,  119  K  Y.  592;  1  Greenl.  on  Ev.  %  284;  Condit  v.  CW- 
drey,  123  N.  Y.  463 ;  Thovias  v.  Scutt,  127  K  Y.  133.)  The 
Appellate  Division  erred  in  directing  judgment  absolute  for 
the  defendant  instead  of  ordering  a  new  trial,  even  if  their 
decision  reversing  the  judgment  was  correct  in  point  of  law. 
{Thomas  v.  N.  Y.  L.  Ins.  Co.,  99  N.  Y.  250 ;  Ehrichs  v. 
De  Mill,  75  X.  Y.  370;  Guernsey  v.  Miller,  80  N.  Y.  181 ; 
Iselhi  V.  Starin,  144  N.  Y.  453 ;  Code  Civ.  Pro.  §  1317.) 

Sainuel  H.  Randall  for  respondent.  The  Appellate  Divis- 
ion had  ample  power  to  either  award  a  new  trial  or  grant 
judgment  absolute,  dismissing^  the  complaint  upon  the  merits, 


1897.]  BOMEISLER  V.  FOKSTEB.  233 

N.  Y.  Rep.]  PoinU  of  counsel. 

with  costs,  and  its  action  and  judgment  were  not  erroneous. 
(Code  Civ.  Pro.  §§  992,  993, 1022 ;  L.  1894,  ch.  688;  BiUings 
V.  liuasell,  101  N.  Y.  226 ;  Ciidahy  v.  Rhineha/rt,  133  N.  Y. 
348 ;  Moraii  v.  McLarty^  75  N.  Y.  25.)  No  error  was  com- 
mitted by  the  Appellate  Division  in  holding  plaintiff  was  not 
entitled  to  any  equitable  relief  and  had  an  adequate  remedy 
at  law.  {McHenry  v.  Jewett^  90  N.  Y.  58 ;  WaUach  v.  Society ^ 
etc,,  67  X.  Y.  23;  People  v.  Waaaon,  64  N.  Y.  170;  Wolfe 
V.  Burke,  56  N.  Y.  115 ;  Savage  v.  AUen,  54  N.  Y.  458 ; 
Stull  V.  WestfaU,  25  Hun,  1 ;  PUar  Co.  v.  T.  Co,,  34  Fed. 
Rep.  357 ;  Freema/ti  v.  Carpenter,  6  N.  E.  Kep.  305 ;  Woods 
Co.  V.  Stover,  4  K  E.  Kep.  219 ;  J/er.  Nat.  Bank  v.  Movlton^ 
3  X.  E.  Rep.  734;  Oakville  Co.  v.  JD.  P.  T.  Co.,  105  N.  Y. 
658 ;  Jackson  v.  Bunnell,  113  N.  Y.  216.)  The  Appellate 
Division  did  not  err  in  determining  the  plaintiff  was  not  enti- 
tled to  any  judgment  in  this  action.  (Willard's  Eq.  Juris,  [ed. 
1889]  263 ;  Stevens  v.  Ccmhstock,  109  N.  Y.  655 ;  Tiffin  v. 
Shawhan,  1  West.  Rep.  55 ;  Uerren  v.  Rich,  95  N.  C.  500 ; 
Seymour  v.  Ddancey,  6  Johns.  Ch.  222 ;  P.  C.  Co.  v.  D.  <&  H. 
C.  Co.,  31  N.  Y.  91 ;  Peters  v.  Delaplaine,  49  N.  Y.  362; 
Hamilton  v.  Ilarvey,  121  111.  469 ;  McCoinas  v.  Easly,  21 
(xratt.  23 ;  MurdfeUt  v.  N.  Y.,  W,  S.  cfe  B.  R.  Co.,  102  N. 
Y.  703 ;  Eckstein  v.  Downing,  4  N.  E.  Rep.  387.)  A 
decree  for  a  specific  performance  will  not  be  granted  upon 
uncorroborated  evidence  of  the  complainant,  or  of  a  single 
witness,  when  a  defendant  denies  the  making  of  the  agree- 
ment sought  to  be  enforced ;  and  where  one  seeks  to  enforce 
a  contract  not  in  writing,  the  contract  must  be  certain  and 
definite  in  its  terms  and  established  upon  clear  and  unequivo- 
cal evidence.  {McManigle  v.  McManigle,  4  Cent.  Rep.  408 ; 
Stern  v.  Ny Sanger,  69  Iowa,  512  ;  Magee  v.  McManus,  70 
Cal.  558 ;  Byrne  v.  Roinaine,  2  Edw.  Ch.  445 ;  Harris  v. 
Knickerha^ker,  5  Wend.  638 ;  Losee  v.  Morey,  57  Barb.  561 ; 
Hinckley  v.  Smith,  51  ]S".  Y.  21 ;  Veth  v.  Gierth,  92  ^o.  97 ; 
Holhouse^s  Appeal,  11  Cent.  Rep.  157 ;  Willard's  Eq.  Juris. 
269 ;  Reppitti  v.  Marsuk,  12  Cent.  Rep.  411 ;  Shakespeare  v. 
Jfarkhaniy  72  N.  Y.  400.)  There  were  no  written  agree- 
30 
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ments  proved  upon  the  trial.     {Milliman  v.  B.  H.  Co.,  3 
App.  Div.  109 ;  Byr7ie  v.  B.  li.  Co.,  58  K  T.  S.  R.  128 ; 
Carpenter  v.  P.  li.  R.  Co.,  13  App.  Div.  328-330  ;  Neuman 
V.    CUpp,  N.  Y.  L.  J.  March  30,  1897.)     Eqnity  will  with- 
hold its  aid  if  the  agreement  is  unfair,  unreasonable  or  unduly 
obtained  or  unconscionable,  and  where  the  consideration  is 
grossly  inadequate,  and  the  probabilities  must  be  taken  into 
consideration  in  determining  whether  specific  performance  of 
an  alleged  contract  will  be  decreed.     {Harrison  v.  Polar  Star 
Lodge,  3  West.  Rep.  477;  Throckmorton  v.  Davidson,  68 
Iowa,  643 ;    Warren  v.  Hall,  41  Hun,  466 ;  Kelly  v.  Ke^idall, 
6  West.  Rep.  544 ;  Higgins  v.  Butler,  3  N.  E.  Rep.  278 ; 
Green  v.  Begol,  14  West.  Rep.  913  ;  Joifies  v.  Babbitt,  ^^ 
Barb.  611 ;  King  v.  Knapp,  59  K.  Y.  462;  Shakespeare  v. 
Markham,  72  N.  Y.  400 ;  Livingston  v.  Peru  L  Co.,  2  Paige, 
390 ;  Willard's  Eq.  Juris.  263-266  ;  Seymour  v.  Delaney,  3 
Cow.  531.)     There  was  no  release  or  instrument  of  any  kind 
produced  at  the  trial  whereby  defendant  covenanted  or  agreed 
she  would  not  sue  or  bring  any  further  action  against  plaintiff. 
{Palmar  v.  Foley,  71  N.  Y.  129 ;  MandeviUe  v.  Harman,  5 
Cent.  Rep.  625.)     It  was  error  for  the  trial  court  to  rule  and 
to  limit  the  evidence  on  defendant's  part  to  the  matters  con- 
nected only  with  the  execution  of  the  release  of  May  21, 
1892,  and  the  papers  dated  June  2,  1892,  and  refuse  to  take 
testimony  on  the  other  issues  in  the  action  and  those  raised  by 
defendant's  answer,  and  to  refuse  to  investigate  the  claims  of 
defendant  against  plaintiff,  which  were  alleged  to  have  been 
the  subject  to  which  said  release  and  papers  related.     {Conro 
V.  P.  H.  L  Co.,  12  Barb.  61 ;  Bathhone  v.  Warren,  10  Johns. 
587 ;  Schiffer   v.   Lauterbach,   7  App.    Div.   223 ;    Otis   v. 
Gregory,  10  West.  Rep.  792.)     It  was  error  for  the  trial  court 
to  rule  that  defendant  could  not  avail  herself  of  any  fraud 
bj  plaintiff  in  obtaining  the  releases,  and  that  the  injunction 
order  affirmed  by  the  General  Term  was  res  adjudicate  as  to 
the  merits  of  plaintiff's  right  to  an  injunction  in  the  action 
and  that  defendant  must  stand  by  them,  and  her  mouth  should 
be  closed  and  hands  tied  until  she  brought  an  action  in  equity 
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to  rescind.  (Code  Civ.  Pro.  §§  603,  604 ;  Morgan  v.  Bing- 
hamton,  8  Cent.  Rep.  649 ;  Lift  v.  Bougherty^  74  Ga.  340 ; 
Balfe  V.  Lammas^  7  West.  Rep.  548  ;  Troxell  v.  Haynes^  5 
Daly,  389 ;  Goodman  v.  Lodge  of  B^nai  B^rith^  8  Cent.  Rep. 

278.) 

Gray,  J.  The  plaintiffs  testator^ sought  in  this  action,  to 
obtain  a  decree,  which  should  restrain  the  defendant  fioni 
prosecuting  an  action  at  law  then  pending  in  the  Superior 
Conrt  of  the  city  of  New  York,  wherein  she  was  the  plain- 
tiff and  he  was  the  defendant,  or  from  bringing  any  other 
action  for  the  same  cause,  and  which  should  compel  her  spe- 
cifically to  perform  her  agreement  not  to  harass  the  plaintiff 
by  suits  upon  any  claims  of  the  nature  of  those  described  in 
her  complaint. 

It  appears  that  prior  to  May  2l8t,  1892,  the  defendant  had 
charged  that  Cantoni  was  the  father  of  certain  of  her  chil- 
dren ;  that  he  had  promised  to  marry  her  and  that  they  had 
lired  together  as  man  and  wife ;  that  he  had  promised  to  pay 
her  sums  of  money  and  to  make  a  substantial  provision  for 
her  in  case  of  his  death  and,  also,  that  she  had  rendered  serv- 
ices to  him  as  his  housekeeper  for  the  period  of  about  seven 
years.  Upon  claims  of  this  nature  she  had  threatened  to  sue 
him.  On  the  date  above  mentioned,  she  executed  an  instru- 
ment, whereby  she  released  Cantoni  from  all  claims  and 
demands  that  she  had,  or  might  have,  against  him  and,  par- 
ticularly, from  claims  based  upon  her  charge  that  he  was  the 
father  of  her  children.  A  few  days  later,  however,  an  action 
was  commenced  in  her  name  against  Cantoni  to  recover  the 
sum  of*  $250,000,  on  substantially  the  same  claims.  There- 
upon, and  on  June  2d,  1892,  a  further  settlement  was  made 
between  them  and,  at  that  time,  after  swearing,  in  the  form 
of  an  affidavit,  to  the  effect  that  her  previous  release  was 
freely  and  consciously  made ;  that  her  charges  against  Cantoni 
were  false  and  that  she  had  no  claims  against  him,  she  orally 
agreed,  in  consideration  of  $6,000,  to  discontinue  the  then 
pending  action,  to  relinquish  all  claims  she  might  have  and 
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that  she  would  "  not  thereafter  in  any  manner  eommunicat< 
with,  harass  or  annoy  the  plaintiff  by  suing  him  at  law,  or  in 
equity,  in  person,  by  procurement  or  otherwise,  by  virtue  of 
any  claims  she  might  have,  etc."  Two  years  later  the  action, 
which  is  now  sought  to  be  enjoined,  was  commenced  by  her, 
upon  substantially  the  old  claims,  to  recover  damages  in  the 
sum  of  $175,000. 

The  making  of  the  release  of  May  21st,  1892,  and  of  the 
agreement  of  June  2d,  1892,  above  mentioned,  were  decided 
to  be  proven  by  the  trial  judge.  His  decision  was  in  the  form 
of  a  concise  statement  of  the  grounds  upon  which  the  issues 
were  decided  (section  1022  of  the  Code),  and,  upon  the  issue 
made  as  to  the  validity  of  the  release  and  agreement,  he  decided 
that  they  were  upon  a  valuable  consideration,  voluntarily 
and  intelligently  entered  into  and  not  the  result  of  any  fraudu- 
lent practices  or  coercion.  The  decree  of  the  court,  at  Special 
Term,  awarded  to  the  plaintiff  the  equitable  relief  demanded ; 
but,  upon  appeal,  the  Appellate  Division  ordered  its  reversal 
and  that  judgment  should  be  entered  for  the  defendant,  dis- 
missing the  complaint  upon  the  merits.  ' 

The  order  is  silent  as  to  the  grounds  for  the  reversal,  or 
upon  which  judgment  is  given  for  the  defendant.  Authority 
is  conferred  by  section  1022  of  the  Code  of  Civil  Procedure 
upon  the  Appellate  Division  to  review  all  questions  of  fact 
and  of  law,  upon  an  appeal  from  a  judgment  upon  a  decision, 
which  does  not  state  separately  the  facts  found,  and  to  grant 
to  either  party  the  judgment  which  the  facts  warrant.  Where 
the  Appellate  Division,  as  here,  upon  reversing  a  judgment, 
grants  a  judgment  upon  the  merits  to  the  appealing  party,  it 
might  seem  as  though  the  case  came  before  this  court,  upon 
an  appeal,  upon  its  questions  of  fact  as  well  as  of  law  ;  despite 
the  absence  of  any  statement  in  the  body  of  the  order  that  the 
reversal  and  direction  for  judgment  were  upon  the  facts. 
But  we  are  not  disposed  to  believe  that  the  legislature  intended 
any  exception  to  the  provisions  of  section  1338;  which 
require  the  presumption  at  our  hands  that  a  reversal  was  not 
upon  a  question  of  fact,  unless  the  contrary  clearly  appears  in 
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the  body  of  the  judgment  or  order  appealed  from.  That  sec- 
tion and  section  1338  have  reference  to  trials  before  the  court, 
or  before  a  referee,  and  we  do  not  think  that  we  can  enlarge 
our  province  of  review  beyond  the  limits  set  by  section  1338. 
The  grounds  of  the  decision  of  the  issues,  which  section  1022 
authorizes  to  be  concisely  stated,  as  a  substitute  for  separate 
findings  of  fact,  must  be  regarded  as  containing  statements  of 
those  facts,  which  the  trial  judge,  or  referee,  deems  to  be  estab- 
lished by  the  evidence  and  his  decision  has  the  support  of  the 
same  presumptions,  which  go  to  the  support  of  a  general  ver- 
dict. (Amherst  College  v.  Bitchy  151  N.  Y.  282.)  A  general 
exception  to  the  decision  imposes  upon  the  Appellate  Division 
the  duty  to  review  all  the  questions  of  fact  and  of  law ;  and 
where  it  reverses  and  orders  a  new  trial,  or  grants  a  final  judg- 
ment, and  its  order  is  silent  as  to  its  grounds,  we  are  bound  to 
presume  that  it  was  made  upon  the  questions  of  law  presented 
by  the  case.  H)ur  review  is,  therefore,  confined  to  the  consider- 
ation of  whether,  upon  the  decision  made  by  the  trial  court 
upon  the  facts,  the  legal  conclusion  followed  that  the  plaintiff 
was  entitled  to  the  equitable  relief  awarded  him  and,  if  there 
was  no  error  in  that  respect,  whether  there  were  errors  of  law 
committed  in  the  rulings  upon  the  trial,  which  would,  in  any 
event,  have  justified  a  reversal  of  the  judgment  and  rendered 
a  new  trial  necessary. 

Upon  reference  to  the  opinion  of  the  Appellate  Division, 
it  appears  that  the  learned  justices  thought  that,  as  there  was 
a  perfect  defense  to  the  pending  action  at  law,  in  the  release 
which  the  defendant  had  executed  to  the  plaintiff,  that  gen- 
eral rule  in  equity  should  control  which  forbids  the  interfer- 
ence by  the  court  to  enjoin  a  pending  suit  at  law,  to  which 
there  exists  a  perfect  legal  defense,  or  where  the  ground  for 
relief  is  as  equally  available  at  law  as  in  equity.  In  our  judg- 
ment, however,  this  case  presents  those  exceptional  features, 
which  make  the  interference  of  a  court  of  equity  necessary  in 
order  that  the  plaintiff  may  have  the  full  benefit  of  the  con- 
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tract,  which,  as  the  court  lias  decided,  was  made  between  him 
and  tliis  defendant.  Every  case  must,  necessarily,  be  gov- 
erned in  its  disposition  by  its  facts  and  circumstances  and  the 
discretion  of  the  court  must  be  influenced  in  its  exercise  by  a 
consideration  of  the  relative  injury  and  convenience,  which 
may  result  from  granting  or  refusing  equitable  relief  by  way 
of  injunction.  In  the  remedial  exercise  of  its  great  power,  a 
court  of  equity  proceeds  with  a  discretion  which  is  con- 
trolled by  legal  principles  and  if,  as  in  the  present  case, 
it  is  asked  to  stay  an  action  at  law,  it  must  address  itself 
to  the  consideration-  of  whether,  if  it  be  a  case  where  a 
legal  defense  to  the  action  in  fact  exists,  the  plaintiff  should 
be  left  to  that  as  an  adequate  remedy,  and  whether  any 
appreciable  injury  can  result  in  denying  him  the  right  to 
establish  the  existence  of  some  bar  to  the  action  at  law 
and,  thereupon,  to  have  the  same  enjoined.  The  difference 
to  the  plaintiff  between  a  trial  of  the  action  at  law,  in  which 
all  the  scandalous  matters  would  be  made  public  and  his 
reputation  more  or  less  affected,  according  as  credence  might 
be  given  to  the  statements  and  charges  of  the  plaintiff  therein, 
and  a  trial  of  the  action  in  equity,  where  the  issue  would  be 
confined  to  the  question  of  whether  there  had  been  a  release 
and  settlement  of  all  claims  against  him,  which  formed  the 
basis  of  the  complaint  in  the  pending  action,  and  an  agree- 
ment not  to  sue  further  upon  them,  is  quite  perceptible  and 
substantial.  The  fact  of  a  release  would  not  prevent,  in  the 
former  case,  the  ventilation  of  all  the  matters  of  complaint, 
real  or  fabricated  ;  whereas,  in  the  latter  case,  if  it  should  be 
found  that  it  was  vahdly  made  and  that  there  was  an  agree- 
ment not  to  harass  by  suits  upon  claims  which  had  been  settled 
and  released,  this  plaintiff  would  be  spared  a  public  discussion 
of  charges  which  the  settlement  between  him  and  the  defend- 
ant had  disposed  of.  The  specific  performance  of  the  con- 
tract, wliich  is  found  to  have  been  made  by  the  defendant 
with  the  plaintiff,  seems  essential  to  justice ;  if  the  latter  is  to 
be  assured  of  the  benefits  of  the  former's  agreement  with 
him. 
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The  rule  of  specific  performance  will  be  extended  to  per- 
sonal contracts,  where  the  party  wants  the  thing  in  specie  and 
he  cannot  otherwise  be  compensated.  {Phillips  v.  Herger,  2 
Barb.  608;  Story's  Eq.  Jur.  §  716.)  That  is  to  say,  the 
extension  of  the  rule  to  such  cases  is  justified,  where  there 
would  not  be  a  complete  and  satisfactory  remedy  by  compen- 
sation in  damages,  or  where  the  benefits  of  the  contract  would 
not  inure  fully  to  the  party,  in  whose  favor  it  was  made, 
unless  it  was  specifically  performed. 

It  must  be  borne  in  mind  that  we  are  not  concerned  here 
with  the  nature,  or  the  weight,  of  the  evidence.  It  was  suffi- 
cient to  support  the  decision  of  the  trial  court,  as  to  the  mat- 
ters of  fact  therein  referred  to,  and  the  province  of  this  court 
is  limited  to  the  field  of  inquiry  into  the  disposition  made  of 
the  principal  legal  question  of  the  right  to  any  equitable  relief 
and  of  any  other  legal  questions,  which  arose  during  the  pro- 
ceedings to  judgment.  Presented  in  that  way,  this  case 
appears  to  us  as  one  where,  while  there  may  have  been  an 
available  legal  defense  to  the  pending  action  at  law,  that 
remedy  was  not  adequate  to  the  plaintiff's  necessities  and 
where  there  could  be  no  adequate  remedy  short  of  the  enforce- 
uieut  of  this  defendant's  agreement.  A  specific  performance 
of  that  agreement  is  indispensable  to  the  security  of  the  plain- 
tiff against  defendant's  charges  and  revelations  as  to  his  past 
conduct,  whether  real  or  fabricated,  which  might  affect  his 
reputation  and  character  in  the  community.  This  security  he 
raust  be  deemed  to  have  obtained  by  his  contract.  It  is  not 
upon  the  principle  that  equitable  relief  is  due  to  this  plain- 
tiff to  protect  him  from  oppressive  or  vexatious  litigation, 
that  we  think  that  the  decree  of  the  trial  court  must  rest  for 
its  correctness ;  but  it  is  upon  the  principle  that  a  specific  per- 
formance of  the  defendant's  agreement  with  the  plaintiff  is 
essential,  if  he  is  to  receive  its  benefits,  and,  if  he  was  entitled 
to  specific  performance,  then  the  remedy  of  an  injunction. 
restraining  the  defendant  from  doing  the  act  which  .slie  luus 
contracted  not  to  do,  was  proper  to  be  granted.  The  case  of 
Money  v.  Jordan  (2  DeGex.  M.  &  G.  318)  may  ]>e  referred 
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to,  as  showing  how  a  court  of  equity  will  be  moved  to  inter- 
fere with  proceedings  at  law,  on  finding  that  they  would  be  in 
breach  of  an  oral  agreement.  There  the  legal  proceedings 
were  to  enforce  a  bond  debt  and  they  were  enjoined,  upon 
the  ground  that  the  bond  creditor  had  declared  that  payment 
would  never  be  enforced.  The  court  found  that  he  had 
agreed  to  that  eflFect  and  would  not  suflEer  him  to  proceed  at 
law.  In  our  judgment,  the  equities  of  this  case  were  appar- 
ent, and  strong  enough  to  warrant  the  trial  court  in  exercising 
its  jurisdiction  to  restrain  the  pending  action  at  law. 

Having  reached  this  conclusion,  we  think  that  the  order  of 
the  Appellate  Division,  reversing  the  judgment  of  the  Special 
Term  and  directing  a  judgment  for  the  defendant,  was 
erroneousj  ^ 

There  were  numerous  exceptions  taken  upon  the  trial.  The 
greater  part  of  them  related  to  rulings  which  excluded  evi- 
dence bearing  upon  the  charges  made  in  the  complaint  in  the 
action  at  law.  The  objections  to  such  questions  were  prop- 
erly sustained.  The  issues  to  be  tried  were,  whether  the 
defendant  executed  the  release  of  May  2l6t,  1892,  and  made 
the  agreement  of  June  2nd,  1892,  and  whether  they  were 
invalidated  by  reason  of  any  fraudulent  practices,  misrepre- 
sentation, or  duress  in  their  procurement.  Evidence  which 
bore  upon  these  issues  was  admissible ;  but  it  was  not  compe- 
tent to  go  into  outside  matters,  or  to  try  what  was  in  issue 
between  the  parties  in  the  other  action.  The  truth  or  falsity 
of  the  charges  in  the  complaint  of  this  defendant,  the  nature 
of  the  relations  between  the  parties  and  the  promises  and  con- 
duct of  this  plaintiff,  prior  to  their  settlements,  and  upon 
which  this  defendant  predicated  her  complaint,  were  wholly 
immaterial  to  the  issues  which  were  being  tried. 

But  a  few  of  the  other  rulings  need  to  be  noticed.  The 
witness  Durant,  head  clerk  for  Howe  and  Hummel,  who  had 
appeared  as  the  defendant's  attorneys  in  the  earlier  action  at 
law,  was  asked,  on  behalf  of  the  plaintiff,  "  what  were  the 
statements  or  promises  which  she  made  and  authorized  you  to 
communicate,  as  part  of  the  agreement  with  the  plaintiff,  to 
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his  attorney  and   that  you  did   communicate."     This   was 
objected  to  upon  tlie  ground  that  it  was  "  wholly  outside  of 
any  agreement  that  they  alleged  in  their  papers  and  which 
tliey  rely  upon  as  part  of  this  settlement "  and  that  it  was  out- 
side of  any  instruments  which  were  set  forth  in  the  complaint 
and  formed  no  part  of  the  agreement  or  contract  relied  upon. 
The  objection  was  overruled  and  the  witness  answered ;  stat- 
ing what  propositions  of  settlement  he  communicated  to  Can- 
toni's  lawyer  at  the  request  of  the  defendant  and  which  formed 
the  basis  of  the  settlement  reacfied.     There  was  no  error  in 
admitting  the  evidence.     The  complaint  did  not  set  up  any 
contract  in  writing ;  but  merely  alleged  that,  in  consideration 
of  the  sum  of  $6,000  paid  to  the  defendant,  she  contracted 
and  agreed  not  to  harass  the  plaintiflE  by  suits.     To  prove  that 
as  a  fact,  Durant,  through  whom  this  defendant  had  acted, 
according  to  his  testimony,  was  called  as  a  witness.     His  evi- 
dence did  not  trench  upon  the  rule,  which  forbids  the  altera- 
tion or  variation  of  a  written  contract  by  parol  evidence.     It 
amply  went  to  establish  the  making  of  the  particular  agree- 
ment not  to  sue  and  to  induce  which  Cantoni  paid  the  money 
demanded.     It  was  that  distinct  and  independent  part  of  the 
general  transaction  leading  to  a  settlement,  upon  which  Can- 
toni might  rely  for  his  protection  and  of  which  he  would  be 
entitled  to  compel  the  specific  performance. 

Certain  evidence  was  excluded,  which  bore  upon  the  pay- 
ment by  Cantoni  of  the  expenses  and  counsel  fees  of  Howe 
and  Hummel.  It  is  difiicult  to  see  why  the  evidence  was 
excluded ;  but,  assuming  that  it  was  properly  admissible,  its 
exclusion  cannot  be  regarded  as  an  error  of  any  importance. 
It  was  not  material  what  the  amount  paid  to  Howe  and  Hum- 
mel was,  in  the  absence  of  anything  going  to  show  that  they 
had  acted  collusively  with  Cantoni  to  defraud  or  deceive  the 
defendant,  in  settling  with  the  plaintiff. 

The  defendant  was  asked  whether  she  had  ever  released  or 

discharged  the  plaintiff  from  the  obligations  of  the  contract 

set  forth  in  her  complaint,  meaning  the  complaint  in  the  action 

at  law.    The  objection  to  this  question  was  properly  sus- 
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tained.  The  question  at  issue  was  whether  she  had,  for  a  con- 
sideration, agreed  not  to  harass  the  plaintiff  by  suits  and 
whether  she  had  executed  the  release,  as  alleged  in  this 
complaint.  As  to  that,  she  had  given  her  evidence  and  the 
question  asked  assumed  the  fact  that  there  were  obligations 
resting  upon  this  plaintiff  by  reason  of  matters  set  up  in  the 
complaint  in  the  action  at  law.  Those  matters,  as  it  has 
above  been  mentioned,  were  not  upon  trial  here. 

We  have  carefully  considered  all  of  the  other  rulings  which 
are  not  mentioned  here ;  but  we  fail  to  find  that  any  material 
error  was  committed,  which  rendered  it  proper  to  order  a^ow 
trial. 

The  order  and  judgment  of  the  Appellate  Division  should 
be  reversed  and  the  judgment  of  the  Special  Term  should  be 
affirmed,  with  costs  to  the  appellant  at  the  Appellate  Division 
and  in  this  court. 

All  concur. 

Order  and  judgment  reversed. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  John  H. 

Beach,  Deceased,  under  the  Transfer  Tax  Act. 

Caroline  A.  James,  Appellant;  The  Compirolleb  of  the 

City  of  New  York,  Respondent. 

1.  Transfer  Tax  Act — Exemption  Based  on  *'  Mutually  Acknowl- 
edged Relation  of  Parent."  Within  the  provision  of  the  Transfer  Tax 
Act  (L.  1893,  eh.  399,  §  2)  which  exempts  from  taxation  transfers  of  real 
property,  and  of  personal  property  not  exceeding  $10,000  in  vnlue,  pass- 
ing to  "any  person"  to  whom  the  decedent,  etc.,  "  for  not  less  than  ten 
years  prior  to  such  transfer,  stood  in  the  mutually  acknowledged  relation 
of  parent,"  a  testator  may  sustain  to  a  person  not  of  his  hlood,  and  not 
legally  adopted,  the  relation  of  parent  so  as  to  entitle  such  person  to  the 
benefit  of  the  exemption. 

2.  Illegitimate  Children.  The  exemption  based  upon  the  "mutu- 
ally acknowledged  relation  of  parent"  is  not  limited  to  illegitimate  chil- 
dren, but  extends  as  well  to  persons  not  of  the  blood  of  a  testator,  betif^een 
whom  and  the  testator  the  relation  of  parent  and  child  has  been  tnutuallj 
recognized  for  ten  years  prior  to  the  testator's  death. 
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3.  Adults.  The  fact  that  a  person  was  at  the  inception  of  the  mutually 
acknowledged  relation  an  adult,  does  not  exclude  him  from  the  benefit  of 
the  exemption. 

Matter  of  Beach,  19  App.  Div.  630,  reversed. 

(Argued  October  18,  1897;  decided  November  23,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of ,  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
20,  1897,  which  affirmed  so  much  of  an  order  of  the  surrogate 
of  the  county  of  New  York  as  assessed  and  fixed  a  transfer 
tax  upon  the  interest  of  Caroline  A.  James  in  the  estate  of 
John  H.  Beach,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  W,  Sheldon  for  appellant.  The  testator,  though  a 
stranger  in  blood  to  the  appellant,  having  for  more  than*  ten 
years  prior  to  his  death  stood  in  the  mutually  acknowledged 
relation  of  her  parent,  the  personal  property  bequeathed  to 
her  by  his  will  is  subject  to  a  transfer  tax  of  only  one  per 
cent,  and  the  real  property  devised  to  her  is  exempt  from 
taxation.  {In  re  Miller,  110  N.  Y.  216 ;  In  re  Nichols,  91 
Hun,  140 ;  In  re  Moore,  90  Hun,  162  ;  In  re  Butler,  58  Hun, 
400 ;  In  re  Spencer,  4  N.  Y.  Supp.  395 ;  In  re  Gapron,  10 
N.  Y.  Supp.  23 ;  In  re  Sweetland,  20  N.  Y.  Supp.  310 ;  In 
re  Wheeler,  1  Misc.  Rep.  450 ;  In  re  Thomas,  3  Misc.  Rep. 
388;  In  re  Moulton,  11  Misc.  Rep.  694;  In  re  Stilwell,  34 
N.  Y.  Supp.  1123.) 
• 

Em^net  H,  Olcott  for  respondent.  The  provision  of  the 
statute  relating  to  persons  to  whom  the  decedent  stood  "  in 
the  rantnally  acknowledged  relation  of  a  parent,"  covere  only 
the  case  where  an  illegitimate  child  has  been  recognized  by 
its  parent,  and  such  recognizance  lias  been  mutual  and  has  con- 
tinued for  ten  years  or  more.  (L.  1892,  ch.  399  ;  In  re  Hunt, 
86  Hun,  232.) 

Andrews,  Ch.  J.  John  H.  Beach,  a  resident  of  the  city  of 
^ewYork,  died  September  28,  1893,  leaving  a  will  dated 
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February  12,  1892,  and  a  codicil  thereto  dated  February  15, 
1892,  by  tlie  latter  of    wliich  instruments  he  devised  and 
bequeatlied  to  the  appellant,  Caroline  A.  James,  his  residence 
in  said  city  of  tlie  value  of  about  ^100,000  and  the  furniture 
of   the  value  of    ^4:,53f).75.     Tlie  appellant  is  the  wife  of 
David  II.  James,  and  on  the  appraisal  of  the  property  of  tlie 
testator  for  the  purpose  of  taxation  under  the  Transfer  Tax 
Act  (Chap.  399  of  the  Laws  of  1^92)  she  claimed  that  the 
property  given  to  her  by  the  will  of  Mr.    Beach  was  exempt 
from  taxation  under  tliat  provision  in  section  two  of  the  act 
which  exempts  from  such  taxation  real  property,  and  also  per- 
sonal property   not  exceeding  ten  thousand  dollars  in  value, 
passing  by  will,  deed  or  gift  to  "  any  person  to  whom  any  such 
decedent,  grantor,  donor  or  vendor,  for  not  less  than  ten  years 
prior  to  such  transfer,  stood  in  the  mutually  acknowledged 
relation  of  a  parent."     The  testator  was  at  tiie  time  of  his 
death  a  widower,  sixty-eight  years  of  age,  having  no  children 
or  lineal  descendants.      lie  had  been  the  intimate  friend  and 
adviser  of  the  husband  of  Mrs.  James  from  his  boyhood.     Mrs. 
James  was  about  twenty -five  years  younger  than  the  testator, 
and  was  not  related  to  him  by  blood  or  marriage.     For  the 
purpose  of  this  case  it  is  sufficient  to  state  that  in  1881,  accord- 
ing to  the  uncontradicted  evidence,  the  appellant  and  her  luis- 
band,   at  the   solicitation  of   the   testator   (he   then   being  a 
widower),  became  members  of  his  family  under  an  oral  under- 
standing between  them  that  Mrs.   James  should  be  regarded 
and  treated  by  him  as  a  daughter,  and  that  she  sImjuM  regard 
him  as  a  parent,  and  render  such  services  as  a  daughter  would 
naturally  render  to  a  father.     In  1882,  the  testator,  upon  con- 
sultation with  Mrs.  James,  purchased  the  house  and  lot  devised 
to  her  by  the  will,  and  thereafter,  until  his  death,  he,  with 
Mrs.  James  and  her  husband  occupied  the  house  as  one  family. 
Mrs.  James  managed  the  affairs   of   the   household,  waited 
upon  and  nursed  the  testator  when  ill,  and  he  on  hie  part 
defrayed  the   liousehold   expenses.     The  testator  introduced 
the   appellant  as  his   daughter,  and,  in  short,  the   evidence 
is,  that  from  1881  until  the  death  of  the  testator  in  1893,  the 
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aesnmed   relation    of    parent  and   child   continued  between 
the  testator  and  Mrs.  James  without  interruption,  and  was 
publicly    acknowledged,   each    rendering   to   the    other  the 
reciprocal  duties  and  services  incident  to  the  actual  relation 
of  parent  and  child.     It  is  indeed  insisted  in  behalf  of  the 
comptroller  of  the  city  of  New  York  that  the  order  below 
may  be  affirmed  on  the  ground  that  the  surrogate  may  have 
found  the  non-existence  of  any  mutually  acknowledged  relation 
of  parent  and  child  between  the  testator  and  Mrs.  James,  Jis  a 
matter  of  fact.     But  the  evidence  on  that  question  did  not 
admit  of  opposing  inferences,  and  it  is  plain  from  a  perusal 
of  the  record  that  the  surrogate  held  himself  concluded  by 
the  decision  of  the  General  Term  in  the  first  department  in 
Matter  of  Hunt  (86  Ilun,  232),  to  the  effect  that  the  clause 
above   quoted  from  the  act  of  1892  was  intended  for  the 
knefit  of  illegitimate  children  only,  and  that  a  person  not  of 
the  blood  of  the  testator,  donor  or  grantor  was  not  entitled 
to  the  exemption  under  that  clause,  however  clear  may  have 
been  the  intention  of  the  parties  to  assume  the  practical  rela- 
tion of  parent  and  child,  or  however  long  such  assumed  relation 
may  have  continued.     In  this  case  tlie  Appellate  Division  of 
the  first  department  affirmed  the  order  of  the  surrogate  impos- 
ing the  tax  upon  the  authority  of  the  case  of  Ilunt^  with- 
out an  opinion.     Upon  the  record  it  must  be  taken  as  estab- 
lished that  the  assumed  relation  of  parent  and  child  existed 
between  the  testator  and  Mrs.  James  for  i^w  years  prior  to  his 
death,  and  the  question  to  be  determined  is  whether  a  testator 
may,  within  the  second  section  of  the  act  of  1802,  sustain  to 
a  person  not  of  his  blood,  and  in  the  absence  of  a  legal  adop- 
tion of  such  person  as  his  child,  the  relation  of  parent  so  as 
to  entitle  such  person,  for  whom  provision  is  made  in  the  will, 
to  the  benefit  of  the  exemption.     There  is  a  serious  conflict 
upon  the  subject  in  the  decisions  in  the  Supreme  Court.     In 
the  case  of  Nichols  (91  Hun,  140),  decided  by  the  General 
Term  of  the  third  department,  and  in  the  case  of  Butler  (58 
Hun,  400),  decided  by  the  General  Term  of  the  second  depart- 
ment, the  construction    put   upon   the  statute  by  the  first 
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department  in  the  case  of  Iluni^  which  limited  the  mutual 
acknowledgment  clause  to  the  case  of  illegitimate  children,  was 

I  not  adopted,  but  the  clause  was  held  to  cover  the  case  of  per- 
sons not  of  the  blood  of  a  testator,  between  whom  the 
relation  of  parent  and  child  had  been  mutually  recognized 
for  the  period  of  ten  years  prior  to  the  testator's  death.  We 
are  required  in  the  present  case  to  determine  this  controverted 
question. 

The  material  part  of  section.  2  of  the  act  of  1892  is  as  fol- 
lows :  "  When  the  property  or  any  beneficial  interest  therein 
passes  by  any  such  transfer  to  or  for  the  use  of  any  father, 
mother,  husband,  wife,  child,  brother,  sister^  wife  or  widow  of 
a  son,  or  the  husband  of  a  daughter,  or  any  child  or  children 
adopted  as  such  in  conformity  with  the  laws  of  this  state,  of  the 
decedent,  grantor,  donor  or  vendor,  or  to  any  person  to  whom 
any  such  decedent,  grantor,  donor  or  vendor  for  not  less  than 
ten  years  prior  to  such  transfer  stood  in  the  mutually  acknowl- 
edged relation  of  a  parent  or  to  any  lineal  descendant  of  such 

*  decedent,  grantor,  donor  or  vendor  born  in  lawful  wedlock,  such 
transfer  of  property  shall  not  be  taxable  under  this  act,  unless," 
etc.  There  are  three  classes  of  cases  contemplated  by  this  sec- 
tion, in  which  the  parental  relation  is  to  be  regarded  as  exist- 
ing for  the  purposes  of  the  section.  The  first  is  the  actual 
legal  relation  of  parent  and  child,  between  parents  and  their 
children  born  in  lawful  wedlock.  This  relation  is  defined  by 
the  designation  ''  child  "  in  the  enumeration  in  the  first  clause 
of  the  section,  since  the  word  child  or  children  used  in  statutes 
or  wills,  unless  the  meaning  is  extended  by  the  context,  is,  in 
general,  deemed  to  intend  legitimate  children  only.  (4  Kent, 
414,  417,  notes,  and  cases  cited.)  The  second  class  are  per- 
sons adopted  as  children  in  conformity  with  the  laws  of  the 
State.  The  formalities  required  for  the  legal  adoption  of  chil- 
dren and  the  legal  rights  resulting  therefrom  are  prescribed 
and  defined  by  chapter  830  of  the  T^ws  of  1873,  and  the 
amendatory  act,  chapter  703  of  the  Laws  of  1887.  Under 
these  acts  minors  alone  are  the  subjects  of  adoption.  But  it 
is  not  required  that  an  adopted  child  shall  be  of  the  blood 
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of  the  person  adopting  him,  or  otherwise  related  to  him. 
The  third  class  is  ihe  one  under  consideration  in  the  present 
ease.  This  class  embraces  "  any  person  "  to  wliom  the  dece- 
dent, etc.,  "  for  not  less  than  ten  years  prior  to  such  transfer, 
btood  in  the  mutually  acknowledged  relation  of  a  parent." 
Was  it  the  intention  of  the  legislature  by  this  clause  to  pro- 
vide for  the  case  of  illegitimate  children  only  ?  The  language 
imports  no  such  limitation.  The  words  "  any  person  "  seem 
inconsistent  with  so  narrow  a  construction.  There  can  be  no 
doubt  that  illegitimate  children  may  come  within  the  descrip- 
tion, but  the  question  is  are  all  other  persons  excluded  ?  It  is 
to  be  observed  that  if  this  clause  was  intended  to  apply  to  ille> 
gitimate  children  only,  there  was  no  difficulty  in  making  the 
intention  plain.  The  court,  in  construing  the  words  "any 
person,"  is  asked  to  interject  the  word  "  illegitimate,"  which 
the  legislature  omitted.  Moreover,  the  section,  taken  together, 
gives  no  color  to  the  suggestion  that  the  legislature  intended 
to  favor  illegitimates  as  such.  They  were  excluded,  as  we 
have  seen,  in  the  designation  of  persons  contained  in  the  first 
clause  of  the  section.  They  might  be  adopted  and  so  entitled 
to  the  exemption  under  the  second  alternative  clause.  But 
they  would  become  so  entitled  by  reason  of  their  adoption, 
and  not  of  their  relationship  to  the  parent  prior  to  their 
adoption.  In  the  third  alternative  clause  relationship  by  blood 
is  not  by  any  words 'used  made  a  condition  to  the  creation  of 
the  relationship  of  parent  and  child,  and  to  confine  the  niean- 
iug  of  the  words  "any  person  "  to  natural  children  is  not  jus- 
tified by  the  ordinary  rules  of  interpretation.  As  in  cases  of 
adoption,  natural  children  may  come  within  tlie  description 
and  be  entitled  to  the  exemption.  But,  as  we  construe  the 
statute,  the  fact  that  they  were  natural  children  would  be  an 
immaterial  circumstance.  The  question  in  such  case  would 
be,  was  the  relation  of  parent  and  child  mutually  acknowl- 
edged between  the  testator  and  the  claimant  for  at  least  ten 
years  prior  to  the  testator's  death  ?  If  it  had  been  the  intention 
of  the  legislature  to  benefit  the  innocent  child  of  meretricious 
commerce,  there  would  seem  to  be  no  reason  why  any  period 
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of  time  should  be  interposed,  during  which  the  relation 
should  be  acknowledged,  as  a  condition  of  the  child's  enjoying 
the  benefit  conferred.  The  death  of  the  parent  before  the 
child  reached  the  age  of  ten  years,  or  an  acknowledgment  of 
tlie  relation,  deferred  to  a  j)eriod  within  ten  yeare  of  the  death 
of  tlie  parent,  would  deprive  tlie  child  of  tlie  l)enefit  of  the 
exemption,  a  result  which  would  seem  to  be  most  unjnst  it 
the  legislature  enacted  the  statute  in  the  interest  of  illegiti- 
mates. The  legislature,  at  the  time  of  the  enactment  in  ques- 
tion, had  in  mind  the  (piestion  of  legitimacy,  for  it  excluded 
illegitimate  descendants  of  a  decedent  from  the  benefit  of  the 
exemption  by  the  words  "  or  to  any  lineal  descendant  of  such 
d(K-edent,  etc.,  bom  in  lawful  wedlock."  In  other  wonis,  ille- 
gitimate descendants  are  not  entitled  as  such  to  the  exem])tion 
in  any  case,  or  under  any  circumstances.  They  only  became 
so  entitled  under  the  alternative  clause  wlien  the  conditions  of 
the  statute  are  met,  and  then  not  because  they  are  illegitimate, 
but  because  they  are  embraced  within  the  words  "  any  person," 
etc.  The  use  of  the  words  "mutually  acknowledged"  has 
been  regarded  as  giving  force  to  the  view  that  illegitimate 
children  were  alone  in  the  contemplation  of  the  legislature. 
It  is  said  that  a  fact  may  be  acknowledged,  and  that  the  words 
"  mutually  acknowledged  "  do  not  proj^erly  express  a  relation 
not  existing  in  fact.  We  think  they  were  used  as  equivalent 
to  the  words  "  mutually  recognized."  The  illegitimate  child 
could  not  know  the  fact  of  its  parentage,  and  it  is  difficult  to 
suppose  that,  by  the  use  of  the  words  '^  mutually  acknowledged 
relation,"  the  legislature  intended  to  denote  the  actual  relation 
between  a  j)arent  and  his  illegitimate  offspring,  and  an  open 
acknowledgment  of  that  relation  between  themselves  and 
the  public  for  the  period  mentioned.  The  clause,  we  think, 
was  intended  to  have  a  broader  scope ;  to  include,  among 
others,  those  cases,  not  infrequent,  where  a  person  without 
offspring,  needing  the  care  and  affection  of  some  one  willing 
to  assume  the  position  of  a  child,  takes,  without  formal  adop- 
tion, a  friend  or  relative  into  his  household,  standing  to  such 
person  hi  loco  parentis^  or  as  a  parent,  and, receives  in  return 
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filial  attention  and  service.  The  fixing  of  a  period  of  ten 
years,  during  which  the  relation  must  continue  in  order  to 
entitle  such  person  to  the  benefit  of  the  exemption,  is  a  safe- 
guard against  imposition,  and  when  for  that  period  this  rela- 
tion has  been  mutually  a<3knowledged,  the  caso  is  fairly  brought 
within  the  policy  upon  which  children  are  exempted  from  the 
imposition  of  a  tax  upon  property  derived  under  tlie  will  of 
their  parents. 

The  fact  that  the  claimant  was  at  the  inception  of  the  rela- 
tionship between  herself  and  Mr.  Beach,  an  adult,  does  not, 
we  think,  take  the  case  out  of  the  statute.  The  words  "  any 
person"  include  both  minors  and  adults,  and  we  are  not  at 
liberty  to  make  an  exception  not  contained  in  the  statute. 
The  fact  that  the  person  claiming  to  stand  in  loco  fil ice  was  an 
adult  when  the  alleged  relationship  had  its  inception,  may 
well  be  regarded  in  considering  the  degree  and  sufficiency  of 
the  evidence,  but  if  the  relationship  is  established  by  compe- 
tent and  satisfactory  proof,  it  is  not  a  bar  to  relief  that  at  its 
origin  both  parties  were  adults.  It  is  not  suggested  that  the 
evidence  can  be  changed  on  a  rehearing,  and  our  conclusion  is 
that  the  order  of  the  Appellate  Division  and  of  the  surrogate 
should  be  reversed,  and  that  an  order  be  entered  declaring  the 
property  given  to  Mrs.  James  by  the  will  of  the  testator 
exempt  from  taxation  under  the  act  of  1892. 

All  concur. 

Order  reversed. 
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James  C.  Fargo  et  al.,  as  Executors  of  William  G.  Fargo, 
Deceased,  Respondents,  v.  Herbert  G.  Squiers  et  al.,  as 
Executors  of  Georgia  Fargo,  Deceased,  et  al.,  Appellants, 
and  Mary  C.  Fargo  and  Anna  E.  Fargo,  Respondents. 


1.  Will  —  Power  of  Appointment  —  Suspension  of  Oa^t^ership. 
In  applying  the  statutory  rule  as  to  the  suspension  of  the  absolute  owner- 
ship of  personal  property  (1  R.  S.  773,  §  1),  the  provisions  of  a  wiU  which 
attempt  to  execute  a  power  of  appointment  conferred  by  will  mast  be 
tested  by  reading  them  iuto  the  will  which  created  the  power. 

2.  Attempted  Execution  of  Power  of  Appointment  —  Unlawful 
Suspension  of  Ownership.  An  attempt,  by  a  will  which  undertakes  to 
execute  a  power  of  appointment  conferred  by  will,  to  postpone  the  abso- 
lute ownership  of  personal  propert}'  covered  by  the  power  of  appoint- 
ment, by  lives  which  were  not  in  being  at  the  death  of  the  maker  of  the 
will  which  created  the  power,  violates  the  stiitute. 

3.  Trust  —  Kon- vesting  of  Ownership.  A  trust  is  created  and  the 
ownership  of  the  property  is  not  vested  in  the  beneficiaries  as  of  the  date 
of  the  de/ith  of  the  maker  of  the  will,  but  is  suspended,  where  a  will  gives 
the  property  to  the  executors  in  trust,  to  care  for  and  manage  it,  with 
extraordinary  powers  of  sale  and  investment,  not  only  during  the  infancy 
of  certain  beneficiaries,  but  until  they  attain  a  specified  age  beyond 
majority,  and  there  is  an  uncertainty  as  to  the  persons  who  may  ulti- 
mately take  in  possession. 

4.  Application  of  Testamentary  Funds,  as  between  Specific 
Legacies  and  Residuary  Trust  — Equity.  When  the  subject-matter 
of  a  w^ill  which  creates  a  trust  consists  of  two  estates  or  funds,  one  of 
which  is  an  individual  estate  which  can  be  lawfully  devoted  to  the  pur- 
poses of  the  trust  and  the  other  is  an  appointive  estate  which  cannot  be 
so  devoted,  and  the  will  contains  specific  legacies  with  no  direction  as  to 
the  fund  out  of  which  they  shall  be  paid  and  discloses  an  intention  to 
devote  the  whole  of  the  residiuiry  estate  to  the  use  of  the  beneficiaries  of 
the  trust,  equity  can,  for  the  purpose  of  carrying  out  such  intention  so 
far  as  lawful,  require  the  specific  bequests  to  be  paid  out  of  the  appointive 
estate  and  thus  save  the  individual  estate  unimpaired  to  constitute  the 
trust. 

Fargo  v.  Squiers,  6  App.  Div.  485,  modified. 

(Argued  October  21,  1897;  decided  November  23,  1897.) 


Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Julj 
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21, 1896,  which  affirmed  a  judgment  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  G.  Milbum  for  executors  of  Georgia  Fargo,  deceased, 
appellants.  Assuming  that  Georgia  Fargo,  by  her  will, 
attempted  to  create  trusts  in  favor  of  the  Squiers  children, 
and  that  such  trusts  are  void  by  reason  of  suspending  the 
power  of  alienation  during  lives  not  in  being  at  the  death 
of  William  6.  Fargo,  then  such  trusts  are  to  be  expunged 
from  the  will,  leaving  open  only  the  question  whether  intes- 
tacy followed,  or  whether  the  bequests  can  be  sustained 
as  vested  in  the  legatees.  {Smith  v.  Edwards,  88  N.  Y, 
92,  102;  Greene  v.  Greene,  125  N.  Y.  512;  Woodgate  v. 
Fket,  64  N.  Y.  570 ;  Towmhend  v.  Frommer,  125  N.  Y. 
446;  Everitt  v.  Everitt^  29  N.  Y.  39;  Manice  v.  Manice^  43 
X.  Y.  303 ;  Locke  v.  F.  Z.  <&  T,  Go,,  140  N.  Y.  135.)  The 
bequests  in  favor  of  the  Squiers  children,  expunging  the 
trusts,  vested  in  thein  at  the  death  of  the  testatrix.  {Moore 
V.  LiUel,  41  N.  Y.  66  ;  Radletj  v.  Kuhn,  97  N.  Y.  35  ;  Army^ 
ta^e  V.  Williamson^  L.  R.  [3  xVpp.  Cas.]  335;  Tucker  v. 
Bisfiop,  16  N.  Y.  102;  Warner  v.  Durant,  76  N.  Y.  133; 
Vanderpoel  v.  DjeoOy  112  N.  Y.  167;  Robert  v.  Corning,  89 
N.  Y.  225;  Patterson,  v.  Ellis,  11  Wend.  260;  Kane  v. 
Gott,  24  Wend.  641;  Goebel  v.  Wolf,  113  JS".  Y.  405; 
Bliven  v.  Seymour,  88  N.  Y.  469.).  The  limitations  over 
in  the  event  of  any  of  the  children  dying  under  thirty 
years  of  age  being  void,  the  general  rule  applies  that 
where  the  effect  of  such  a  limitation  over  is  to  abridge 
or  defeat  tl^e  prior  estate,  the  result  of  such  contingent 
limitation  being  held  void  for  remoteness  is  that  the  per- 
son whose  estate  would  be  defeasible  if  such  contingent  limi- 
tation were  valid  takes  the  estate  discharged  of  the  condition 
or  limitation  over.  {Manice  v.  Manice,  43  N.  Y.  303,  383  ; 
EveriU  v.  Everitt,  29  N.  Y.  39;  liohert  v.  Corning,  89  X. 
Y.  225 ;  Radley  v.  Kuhn,  97  X.  Y.  36 ;  Oxley  v.  Lane,  35 
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N.  Y.  340 ;  Harrison  v.  Harrison,  36  N.  Y.  543 ;  Tiers  v. 
Tiers,  98  N.  Y.  568 ;  Henderson  v.  Henderson,  113  N.  Y.  1 ; 
2  Sugden  on  Powers,  85 ;  ^Yar'ner  v.  Howell,  3  Wasli.  C. 
C  12 ;  ii^ry  V.  Kappen^  Kay,  163.)  The  judgment  should 
be  reversed  and  the  will  of  Georgia  Fargo  sustained  as  a 
valid  execution  of  the  power  of  appointment  with  which  she 
was  invested.  [Tiers  v.  Tiers,  98  N.  Y.  573 ;  Radley  v. 
Kuhn,  97  N.  Y.  35  ;  Moore  v.  Litfel,  41  N.  Y.  66.)  If  it  be 
held  that  tlie  13th  article  of  Georgia  Fargo's  will  is  valid  only 
as  to  her  individual  estate,  we  submit  that  the  legacies  and 
expenses  of  administration  should  be  paid  out  of  the  prop- 
erty which  she  had  the  power  to  appoint,  either  in  whole  or 
pro  rata.  (2  Jarman  on  Wills  [5th  ed.],  626,  687,  688  ;  Eoh- 
erts  V.  Walker,  1  K.  &  M.  752 ;  Bench  v.  Miles,  4  Mr,dd. 
187.) 

William  D,  Guthrie,  guardian  ad  litem,  for  Squiers  infants, 
appellants.  The  legacies  to  the  Squiers  children  vested  at  the 
time  of  the  death  of  Georgia  Fargo,  and  the  postponement  of 
the  period  of  actual  payment  does  not  constitute  any  unlawful 
suspension  of  the  absolute  ownership  of  personal  property. 
(Vanderpoel  v.  Zoew,  112  N.  Y.  167;  Hadley  v.  Kuhn,  97 
X.  Y.  26 ;  Everitt  v.  Everitt,  29  X.  Y.  39 ;  Maiuce  v.  Man- 
ice,  43  X.  Y.  303 ;  Warner  v.  Durant,  76  N.  Y.  133;  Smith 
V.  Edwards,  88  X.  Y.  92 ;  Bliven  v.  Seymour,  88  X.  Y.  469; 
Bushnell  v.  Carpenter^  92  X.  Y.  270;  Shannon  v.  Pentz,  1 
App.  Div.  331;  Goehel  v.  Wolf,  113  X.  Y.  405;  Miller  v. 
Gilbert,  144  X.  Y.  (S'^.)  The  primary  ])urpose  of  the  will 
of  Georgia  Fargo  was  to  bequeath  the  principal  to  the 
Squiers  infants.  That  intention  is  not  defeated  by  any 
illegal  direction  for  accumulations  or  by  void  limitations  over 
in  case  of  death  without  issue  and  without  exercising  the 
right  to  dispose  of  the  estate  by  deed  or  will.  {Beards- 
leyy.  Hotchkiss,  96  X.  Y.  201;  1  R.  S.  726,  §40;  Coch- 
rane  v.  Schell,  140  X.  Y.  516;  Williams  v.  Williavis, 
8  X\  Y.  525;  Deerjan  v.Wade,  144  X\  Y.  573;  Manicev. 
Man  ice,   43   X.  Y.  303;    Radley  \,  Kuhn,  97  X.  Y.   26; 


1897.]  Fargo  v.  Squieks.  253 

N.  Y.  Rep.]  Points  of  counsel. 

Tiers  v.  Tiers,  98  N.  Y.  568 ;  Van  Ilorne  v.  Campbell,  100 
X.  Y.  287.)     In  any  respect  the  will  before  the  court  does 
not  offend  the  rule  against  perpetuities,  and  the  effect  of  its 
provisions  is  not  to  suspend  the  absolute  ownership  of  per- 
sonal property.     {Manice  v.  Manice,  43  N.  Y.  303  ;  Cutting 
V.  Cxittin^,  86  N.  Y.  522-;  Cochrane  v.  ScheU,  140  N.  Y.  516 ; 
2  Lewin  on  Trusts,  689,  692,  693 ;  Williams  on  Ex.   1398  ; 
Saunders  v.  Yautier,  4  Beav.   115  ;  Greet  v.  Greet,  5  Beav. 
123;  Harrison  v.    Grimwood,   12   Beav.    192;    Jackson  v. 
Majoribanks,  12  Sim.   93 ;  Milroy  v.  Milroy,  14  Sim.  48 ; 
Farmer  v.  Francis,  2  Bing.  151.)     If  the  provisions  of  the 
article  of  the  Revised  Statutes  on  uses  and  trusts  are  to  be 
extended  to  personal  property,  there  is  no  such  suspension  of 
ownership  as  to  violate  the  rule  of  perpetuities.     {Radley  v. 
Knhn,  97  K  Y.  26 ;  Sawyer  v.  Cubby,  146  N.  Y.  192 ;  Gil- 
man  V.  Reddington,  24  N.  Y.  9 ;  1  R.  S.  725,  730,  §§  35,  63 ; 
Hawley  v.  Javies,  16  Wend.  61.)     The  declared  intention  of 
the  testatrix  to  execute  the  power  of  appointment  should  be 
effectuated.     {Hume  v.  Randall,  141  N.  Y.  499 ;  Crooke  v. 
County  of  Kings,  97  N.  Y.  421 ;  Townshend  v.  Froimner, 
125  K.  Y.  446 ;  In  re  Miner,  146  N.  Y.   121 ;  1  K.  S.  737, 
§  123 ;  Hillen  v.  Iselin,  144  N.  Y.  365.) 

Lewis  Cass  Ledyard  for  executors  of  William  G.  Fargo, 
deceased,  respondents.  No  valid  exercise  of  the  power  of 
appointment  was  effected  by  Georgia  Fargo's  will,  for  the 
reason  that  iier  attempt  to  exercise  it  was  an  attempt  to  sus- 
pend the  abs6lute  ownership  of  the  property  beyond  the 
period  limited  by  law.  (1  R.  S.  723,  §  14 ;  729,  §60 ;  730, 
§§  63,  65 ;  737,  §§  128,  129 ;  773,  §  1 ;  Graff  v.  Bonnett,  31 
X.  Y.  9 ;  Manice  v.  Ma?iice,  43  N.  Y.  303.)  The  will  of 
William  G.  Fargo  effected  an  equitable  conversion  of  his  prop- 
erty from  real  into  personal  estate,  as  he  directed  that  it  should 
be  sold  and  converted  into  money.  For  the  purposes  of  this 
cage,  therefore,  the  property  should  be  regarded  as  personal 
property.  {Kane  v.  Gott,  24  Wend.  659 ;  Moncrief  v.  Ross, 
50  Is .  T.  431 ;  Pcmer  v.   Cassidy,  79  N.  Y.  602 ;  Robert  v. 
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Coming,  89  N.  Y.  225  ;  Genet  v.  Hunt,  113  N.  Y.  158  ;  Bam 
V.  Murray  J  122  N.  Y.  604;  Salmon  v.  Stuyvesant,  16  Wend. 
324;    MaitUnd    v.    BaMwhiy    70    Hun,    267;   Hillefi  v. 
Iselin,   67    Hun,   444;    144    N.    Y.    365;    1    Jarman    on 
Wills  [R.  &  T.  ed.],   561 ;  Knox  v.  Jones,  47  K  Y.  389.) 
The  will  of  Georgia  Fargo  created  a  formal  and  technical  trust 
which,  apart  from  the  rule  against  perpetuities,  was  entirely 
valid.     It  is  this  trust  which  suspends  absolute  ownership.     It 
cannot,  however,  be  disregarded  or  be  cut  out  of  her  will  and 
leave  anything  whatever  to  take  effect.     (1  E.  8.  729,  §§  58, 
60.)     The  circumstance  that  the  trust  in  Georgia  Fargo's  will 
offends  against  the  rule  which  prohibits  the  suspension  of  the 
absolute  ownership,  can  have  no  legitimate  place  in  any  dis- 
cussion which  has  for  its  purpose  the  construction  of  her  will 
or  the  ascertainment  of  her  intention.     (Gray  on  Perpetuities, 
§  629;  Dungannon  v.  Sinith,  12  CI.  &  Fin.  559;    Vari  Nos- 
trand  v.  Moore,  52  N.  Y.  18 ;  Cottmun  v.  Grace,  112  N.  Y. 
309.)     The  argument  advanced  in  support  of  Georgia  Fargo's 
will  proceeds  upon  a  total  misapprehension  of  the  cases  in 
which  invalid  provisions  are  allowed  to  be  cut  off  or  disre- 
garded, in  order  that  effect  may  be  given  to  valid  provisions 
in  the  same  will.     The  cases,  and  we  believe  the  only  cases,  in 
which  this  is  ever  done  are  those  in  which  both  valid  and 
invalid  provisions  are  contained  in  the  same  will,  and  they  are 
so  far  separable  and  distinct  that  the  invalid  provisions  may 
be  eliminated,  and  the  valid  provisions  enforced  without  doing 
violence  to  the  general  scheme  or  principal  purpose  of  the  tes- 
tator.    {Jennings  v.  Jennings,  7  N.  Y.  547 ;  Itaynes  v.  Sher- 
man, 117  N.  Y.  433;  Knox  v.  Jones,  47  N.  Y.  389  ;  Mait- 
land  V.  Baldwin,  70  Hun,  267 ;  Cowen  v.  Rinaldo,  82  Hiiii, 
4S6.)     The  argument  of  the  appellants  that  if  we  assume  that 
a  trust  was  created  by  Georgia  Fargo's  will,  and  that  this  trust 
Wfis  void  as  suspending  the  absolute  ownership  during  lives  not 
in  being  at  the  death  of  William  G.  Fargo,  still  the  result  of 
this  invalidity  is  not  necessarily  intestacy  is  untenable.    (1  R- 
S.  723,  §§  14,  15;  Post  v.  Hover,  33  K  Y.  593;  Txicker  v. 
Tucker,  5  X.  Y.  408  ;  Benedict  v.   WeVb,  98  N.  Y.   460 ; 
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Ilaynes  v.  Sherman^  117  N.  Y.  433.)  If  there  had  been  no 
trust  created  by  the  will  it  would  not  avail  the  appellants  for 
the  interest  given  to  the  Squiers  children  was  not  a  vested, 
bat  a  contingent  one.     {Cochrane  v.  Schelly  140  N.  Y.  516.) 

Edward  E,  Tanner  for  Anna  E.  Fargo  et  al.,  respondents. 
The  trust,  created  in  the  will  of  Georgia  Fargo  is  absolutely 
void,  as  it  suspends  the  absolute  ownei'ship  during  the  lives  of 
the  Squiers  children,  who  were  not  in  being  at  the  time  of  the 
death  of  Mr.  Fargo.  (1  R.  S.  772,  §  13 ;  773,  §§  1,  2,  3 ; 
Smith  V.  Edwards,  88  N.  Y.  92.)  The  Squiers  children  take 
only  a  contingent  interest,  or  a  contingent  remainder,  the 
whole  title,  legal  and  equitable,  vesting  in  the  trustees.  {Amery 
V.  Lord^  9  N.  Y.  403 ;  Knox  v.  Jones,  47  N.  Y.  390 ;  Smith 
V.  Edwards,  88  N.  Y.  92 ;  Tahnadge  v.  Seaman,  85  Hun, 
245 ;  Sweet  v.  Chase,  2  K.  Y.  80 ;  Vawdry  v.  Oeddes,  1  R. 
&  M.  203 ;  Norris  v.  Beyea,  13  N.  Y.  273.)  The  trust  can- 
not  be  expunged  so  as  to  vest  an  immediate  estate  in  the 
Squiers  children,  when  none  was  intended.  {Genet  v.  Hunt^ 
113  N.  Y.  158 ;  Damxi  v.  Murray,  122  N.  Y.  604 ;  Green- 
hind  V.  Waddell,  116  N.  Y.  240 ;  Harris  v.  Clarlc,  7  N.  Y. 
242;  Adams  v.  Perry,  43  N.  Y.  488;  Norris  v.  Beyea,  13 
N.  Y.  273;  Greyston  v.  ClarTi,  41  Hun,  125;  Nathan  v. 
Hendricks,  87  Hun,  483 ;  Coxoen  v.  Binaldo,  82  Hun,  480 ; 
Johnson  V.  Brasingt&n,  86  Hun,  109  ;  Cottman  v.  Grace,  112 
X.  Y.  308.)  The  consequence  of  the  invalidity  of  the  trust 
created  is  the  same  as  if  Georgia  Fargo  had  died  intestate. 
(Tiers  v.  Tiers,  98  N.  Y.  568 ;  Henderson  v.  Henderson,  113 
X.  Y.  1, 16 ;  Bolert  v.  Corniiuj,  89  N.  Y.  225  ;  Van  Schuyver 
V.  Mulford,  59  N.  Y.  426 ;  E^^eintt  v.  Evemtt,  29  N.  Y.  78 ; 
Greenland  v.  Waddell,  116  X.  Y.  240;  Dana  v.  Murray, 
122  N.  Y.  604 ;  Cottman  v.  Grace,  112  N.  Y.  308 ;  Harris  v. 
Clarlc,  7  N.  Y.  242 ;  Norris  v.  Beyea,  13  N.  Y.  273 ;  Adams 
V.  Perry,  43  N.  Y.  488;  Genet  v.   Hunt,  113  N.  Y.  158.) 

Haight,  J.     This  action  was  brought  by  the  plaintiffs,  as 
executors  and  trustees  under  the  will  of  William  G.  Fargo,  to 
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obtain  a  construction  of  the  Avill  of  Georgia  Fargo,  who 
attempted  to  exercise  the  power  of  appointment  given  her 
under  the  will  of  William  G.  Fargo. 

William  G.  Fargo,  a  resident  of  the  city  of  Buffalo,  died  on 
the  3d  day  of  August,  1881,  leaving  a  last  will  and  testament, 
in  which  he  disposes  of  the  residue  and  remainder  of  his  estate, 
after  making  specific  bequests,  by  giving  it  to  his  executors  in 
trust,  to  convert  into  money  and  to  invest,  with  directions  to 
divide  into  three  equal  parts,  one  of  which  parts  was  to  be 
held  by  his  executors  for  the  benefit  of  his  daughter  Georgia 
during  life,  another  part  for  his  daughter  Helen  Lacy,  and  the 
remaining  third  for  his  granddaughters,  Anna  E.  Fargo  and 
Mary  C.  Fargo,  the  daughtei-s  of  his  deceased  son.     With  ref- 
erence to  the  estate  given  to  his  executors  as  trustees  for  his 
daughter  Georgia,  he  provides  that,  "  upon  the  death  of  my 
said  daughter,  the  principal  sum  so  held  in  trust  for  her,  under 
this  provision  of  my  last  will  and  testament,  shall  be  paid  and 
distributed  by  my  executoi's,  as  she  shall  by  her  last  will  and 
testament  direct ;  but  if  my  said  daughter  shall  die  intestate, 
then   if    she   leave   issue   her   surviving,  the   said   principal 
sum   shall   be   at   once   distributed    to   such   issue.      If    my 
said   daughter  shall  die  intestate,  leaving  no  issue  her  sur- 
viving, then   my  executors  shall  distribute,  except  as  here- 
inafter provided,*  the  said  principal  sum  to  my  heirs  at  law 
then  living,  each  takhig  the  share  therein  they  would  liave 
taken  had  the  same  been  real  estate  in  the  state  of  K'ew  York, 
of  which  I  had  died  seized  intestate  and  survivor  of  my  wife, 
and  had  my  death  been  immediately  subsequent  to  the  de^th 
of  my  said  daughter."     His  daughter  died  on  the  lOtli   day 
of  September,  1892,  without  issue,  but  leaving  a  last  will  and 
testament,  in  which  she  first  declared  her  intention  to  dispose 
of  all  of  her  estate  to  which  she  was  in  any  manner  entitled, 
and  to  direct  the  payment  and  distribution  by  the  executors 
of  the  will  of  her  father,  of  the  sum  held  in  trust  for  ber 
under  the  provisions  of  the  will,  in  execution  of  the  power 
of  appointment  vested  in  her  thereby.     She  makes  specific 
bequests,  amounting  to  about  the  sum  of  fifty  thousand  del- 
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lare ;  and  then,  by  the  thirteenth  clause  of  her  will,  provides : 
"  All  the  rest  and  residue  of  my  estate  of  every  kind  and 
nature  whatsoever,  including  that  of  which  I  have  the  power 
of  appointment  under  the  will  of  my  father  and  any  legacy 
wliich  may  lapse  or  fail,  I  give  and  bequeath  to  my  executors 
in  trust,  however,  for  the  following  purposes :  To  divide  the 
same  into  four  equal  parts  and  to  hold  one  of  said  parts  for 
the  use  and  benefit   of  Gladys    Fargo  Squiers;  another  of 
said  parts  for  the  use  and  benefit  of  William  George  Fargo 
Squiers;  another  of  said   parts  for  the  use  and  benefit  of 
Georgia  Fargo  Squiers ;  and  another  of  said  parts  for  the  use 
and  benefit  of  Helen  Fargo  Squiers,   in  trust,  to  accumulate 
the  income,  issues,  rents  and  profits  derived  from  each  such 
share  until  the  beneficiary  shall  have  attained  the  age  of 
twenty-one  years,  or  in  case  of  his  or  her  death  prior  to  attain- 
ing such  majority,  until  such  death ;  such  accumulation  to 
belong  absolutely  to  each  beneficiary  and  to  be  paid  over 
to  the  beneficiary  on  his  or  her  attaining  his  or  her  majority, 
or  to  his  or  her  estate  in  case  of  his  or  her  death  prior  to 
attaining  such   majority,   free  from   any   trust   whatsoever.  J 
After  the  beneficiary  has  attained  the  age  of  twenty-one,  and/ 
nntil  he  or  she  attains  the  age  of  twenty-five,  the  said  shares 
to  be  held  in  trust,  the  rents,  issues  and  profits  to  be  paid  over 
annually  to  such  beneficiary,  and  on  his  or  her  attaining  the 
age  of  twenty-five,  one-half  of  such  share  to  be  paid  over  to 
hira  or  her  absolutely.     After  he  or  she  attains  the  age  of 
twenty-five,  and  until  he  or  she  attains  the  age  o^  thirty,  the 
rents,  issues  and  profits  of  the  remaining  one-half  to  be  paid 
over  to  such  beneficiary,  annually,  and  on  his  or  her  attaining 
the  age  of  thirty  years,  the  said  remaining  half  to  be  paid 
over  to  him  or  her  absolutely." 

Other  provisions  follow  in  which  it  is  provided  that,  in  case 
of  the  death  of  the  beneficiaries  before  arriving  at  the  age  of 
thirty  jears,  the  fund  should  be  paid  to  their  issue,  if  any ; 
if  there  be  no  issue,  then  to  the  persons  appointed  by  their 
wills,  if  any.  If  there  be  no  issue  and  no  appointees,  then 
to  the  brothers  and  sisters  of  the  beneficiaries,  if  any,  and  if 
33 
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tliere  be  no  issue,  appointees,  brothers  or  sisters,  then  to 
Anna  E.  and  Mary  C.  Fargo,  the  granddaughters  of  William 
G.  Fargo. 

The  beneficiaries  named  are  the  children  of  Helen  Lacy 
Squiers,  all  of  whom  were  born  after  the  decease  of  William 
G.  Fargo. 

The  trust  estate  created  by  the  will  of  William  G.  Fargo 
was,  by  the  express  provisions  of  the  will,  converted  into  per- 
sonal property  ;  and  the  courts  below  have  held,  with  refer- 
ence to  the  bequest  to  the  Squiers  children  under  tlie  will  of 
Georgia  Fargo,  that  a  trust  was  created  suspending  the  abso- 
lute ownership  of  one-half  of  the  property  until  such  children 
sliould  become  twenty-five  years  of  age,  and  the  other  half 
imtil  they  should  become  thirty  years  of  age  respectively ; 
that  this  was  a  violation  of  the  statute,  which  provides  that 
"  the  absolute  ownership  of  personal  property  shall  not  be 
8us])ended  by  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  and  until  the  termination 
of  not  more  than  two  lives  in  being  at  the  date  of  the  instru- 
ment  containing    such   limitation   or   condition ;    or  if  such 
instrument  be  a  will,  for  not  mure  than  two  lives  in  being  at 
the  death  of  the  testator.^'     (1  K.  S.  773,  section   1.)     Such, 
undoubtedly,  is  the  effect  of  the  provision,  if  a  trust  were 
created,  in  so  far  as  it  relates  to  the  trust  estate  created  by  the 
will  of  the  testatrix's  father,  of  which  she  had  the  power  of 
appointment.     The  statute  further  provides  that  in  all  other 
respects  (referring  to  the  section  above  quoted)  limitations  of 
future  or  contingent  interests  in  personal  property  shall  be  sub- 
ject to  the  rules  prescribed  in  relation  to  future  estates  in 
lands.     (1  E.  S.  773,  section  2.) 

In  the  case  of  Jili/ls  v.  Iluason  (140  N.  Y.  99-104)  it  was 
held  that  the  rules  governing  estates  or  interests  in  lands  are, 
so  far  as  practicable,  a])j:)lied  to  estates  or  interests  of  a  like 
character  in  personal  property. 

With  reference  to  lands  it  is  provided  that  "  the  period  dur- 
ing which  the  absolute  right  of  alienation  may  be  suspended, 
by  any  instrument  in  execution  of  a  power,  shall  be  computed, 
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not  from  the  date  of  such  instrninent,  but  from  the  time  of 
the  creation  of  the  power.  Ko  estate  or  interest  can  be  given 
or  limited  to  any  person,  by  an  instrument  in  execution  of  a 
power,  which  such  person  would  not  liave  been  capable  of  tak-  \ 
ing,  under  the  instrument  by  which  the  power  was  granted." 
(1  R.  S.  737,  sections  128,  129.  See,  also,  Ge7iet  v.  Bunt,  113 
X.  Y.  158;  milen  v.  Iselm,  144  X.  Y.  365;  liJverttt  v. 
Everitt,  29  N.  Y.  39,  78  ;  Dana  v.  Murray,  122  N.  Y.  604- 
616.) 

The  validity  of  the  provisions  of  the  will  of  Georgia  Fargo, 
in  80  far  as  she  attempted  to  execute  the  power  of  appoint- 
ment, mnst,  therefore,  be  tested  by  reading  the  provisions  of 
her  will  into  the  provisions  of  the  will  of  William  G.  Fargo, 
which  created  the  power.  So  tested,  we  find  that  the  Squiers 
children,  not  being  in  existence  at  the  time  of  the  death  of 
William  G.  Fargo,  any  attempt  to  postpone  the  absolute  own- 
ership of  the  property  in  these  children  would  be  a  violation 
of  the  provisions  of  the  statute. 

It  is  contended,  however,  that  no  trust  was  created  by  the 
will  of  Georgia  Fargo,  and  that  the  Squiers  children  were 
vested  with  the  ownership  of  the  property  as  of  the  date  of  her 
deatli.     We  recognize  fully  the  principle  that  trusts  are  not 
necessary  for  the  care  of  the  property  of  infants  during  their 
minority  ;  but  in  this  case  we  have  something  more  ;  the  will 
in  express  terms  gives  and  bequeaths  to  the  executors  in  trust. 
By  the  eighteenth  clause  of  the  will  she  authorizes  and  empow- 
ers her  executors  "  to  take  possession  of  all  my  real  estate 
which  is  devised  by  this,  my  last  will,  and  which  is  included  in 
the  estate  to  be  paid  and  distributed   by  the  exercise  of  the 
power  of  appointment  vested  in  me  by  the  seventh  clause  of 
my  father  s  will,  and  to  collect  and  receive  the  rents  and  profits 
thereof,  and  to  sell  and  dispose  of  all  or  any  part  thereof, 
at  such  time   or   times,   and   in   such   manner   as   to  them, 
in   their  discretion,  may  seem  expedient  and  proper,  and  to 
execute  and  deUver  deeds  to  the  purchasers,  and  also  to  ct)nvert 
or  collect  any  personal  estate,  and  to  invest  and  keep  invested 
the  proceeds  of  my  real  end  personal  estate  in  such  manner  as 
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to  them  may  seem  most  judicious,  without  reference  to  any 
legal  restrictions  which  may  exist  as  to  the  nature  of  the  invest 
ment  of  trust  funds  to  be  made  by  executors  and  trustees 
under  tlie  laws  of  this  state,  and  to  collect  and  receive  the 
income  thereof." 

The  will  not  only  provides  for  the  care  of  the  fund  and 
estate  during  the  minority  of  the  infants,  but  continues  such 
care  one-half  until  they  become  twenty-live  years  of  age,  and 
the  other  half  until  they  become  thirty  years  of  age,  respec- 
tively. Here  we  have  express  provisions  creating  a  trust,  pro- 
viding for  its  management,  empowering  the  trustees  to  convey 
^  real  estate,  and  giving  them  extraordinary  powers  with  refer- 
ence to  the  investments,  independent  of  the  statute.  No  case 
to  which  our  attention  has  been  called  by  the  appellants'  coun- 
sel meets  the  provisions  contained  in  this  will.  To  hold  that 
no  trust  was  created,  would,  in  effect,  overrule  many  well- 
considered  cases  upon  the  subject  and  make  it  difficult,  if  not 
impossible,  to  draft  a  provision  in  a  will  which  would  consti- 
•  tute  a  valid  trust. 

We  are  aware  that  the  law  favors  the  vesting  of  estates,  and 
where  there  is  nothing  in  the  will  showing  a  different  inten- 
tion, the  courts  are  inclined  to  construe  wills  as  vesting  the 
estate  as  of  the  date  of  the  death  of  the  testator.  But  this  can 
V  only  be  done  where  there  is  no  contingent  remainder  or' 
uncertainty  as  to  the  person  or  persons  entitled  to  take.  In 
this  case  the  provisions  of  the  will  leave  the  persons  who  may 
ultimately  take  in  possession  quite  uncertain.  Upon  the  hap- 
pening of  certain  contingencies,  the  grandchildren,  Anna  E. 
and  Mary  C,  may  ultimately  be  entitled  to  the  possession  of 
the  whole  estate.  This  fact  alone  prevents  the  vesting  of  the 
absolute  ownership  in  the  Squiers  children  until  such  time  aa 
they  may  become  entitled  to  take  in  possession.  This  branch 
of  the  case  has  been  fully  considered  in  the  opinion  written  by 
the  Appellate  Division,  in  which  we  fully  concur,  and  do  notv 
therefore,  deem  it  necessary  to  further  prolong  the  discussion 
upon  this  subject. 

It  appears  from  the  record  before  us  that,  at  the  time  of" 
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her  decease,  Georgia  Fargo  had  an  individual  estate  valued  at 
the  sum  of  eighty  thousand  dollars.  By  her  will  she  announces 
her  intention  to  dispose  of  her  individual  estate,  as  well  as 
that  of  which  she  had  the  power  of  appointment.  She  then 
makes  specific  bequests,  amounting,  as  we  have  shown,  to 
abont  iifty  thousand  dollars,  without  specifying  whether  the 
payments  should  be  made  out  of  her  individual  estate,  or  that 
of  wliich  slie  had  the  power  of  appointment.  The  power  of 
appointment  given  by  lier  father's  will  was  general  and  with- 
out limitation.  She  had  the  power  to  require  that  each  of 
her  specific  bequests  should  be  paid  out  of  the  trust  fund. 
She  then,  by  the  thirteenth  clause  of  her  will,  creates  a  trust  in 
favor  of  the  Squiers  children,  to  which  we  have  already 
alluded,  in  which  she  bequeaths  all  the  rest  and  residue  of  her 
individual  estate,  including  the  estate  of  which  she  had  the 
power  of  appointment.  The  words  "  rest  and  residue  "  may 
apply  to  the  estate  of  which  she  had  the  power  of  appoint- 
ment, as  well  as  to  her  individual  estate ;  and  if  these  specific 
bequests  made  by  her  exceed  her  individual  estate  there  could 
be  no  question  but  that  they  would  be  payable  out  of  the  trust 
estate  created  by  her  father.  The  trust  created  by  her  in  this 
clause  of  her  ^vill  is,  as  we  have  shown,  invalid  so  far  as  it  was 
made  up  out  of  the  estate  of  which  she  had  the  power  of  appoint- 
ment, but  was  perfectly  valid  in  so  far  as  it  was  made  out  of  her 
individual  estate.  We  thus  have  this  situation  presented  :  A  will 
in  which  a  trust  is  created  for  the  benefit  of  infant  children  ; 
an  estate  in  which  there  are  two  funds,  one  of  which  can  law- 
fully be  devoted  to  the  purposes  of  the  trust  and  the  other 
not,  and  specific  legacies  in  regard  to  which  there  has  been 
no  direction  as  to  the  fnnd  out  of  which  they  should  be  paid. 
There  is  no  question  res}x?eting  her  intention.  She  intended 
the  whole  of  he^  residuary  estate,  including  that  of  which  she 
had  the  power  of  appointment,  to  be  held  for  the  use  of  the 
Squiers  children.  In  so  far  as  her  will  is  in  violation  of  the 
statute  her  intention  cannot  be  carried  out,  but  a  court  of 
ecjuity,  in  the  exercise  of  its  discretion,  has  the  power  to  carry 
out  the  intention  of  the  testatrix,  as  disclosed  by  her  will,  so 


262  *     Faroo  t\  Sqciers.  [Nov., 

Opinion  of  the  Court,  per  Hatght,  J.  [Vol.  154. 


far  as  it  is  not  violative  of  the  provisions  of  the  statute.  It 
cannot  devote  the  trust  estate  created  by  the  will  of  William 
G.  Fargo  to  the  making  up  of  the  trust  created  by  the  will  of 
Georgia  Fargo ;  but  it  can,  for  the  purpose  of  carrying  out 
her  wishes  and  intention,  require  the  specific  bequests  to  be 
paid  out  of  the  estate  of  which  she  had  the  power  of  appoint- 
ment, thus  saving  her  individual  estate  unimpaired  to  consti- 
tute the  trust  provided  for  by  her  will.  Ordinarily,  perhaps, 
the  individual  estate  would  first  be  exhausted  in  payment  of 
the  specific  bequests ;  'but  in  this  case  to  so  pay  tlie  specific 
bequests  would  not  only  defeat  the  main  object  and  ])urposes 
of  the  will,  but  the  intention  of  the  testatrix.  The  situation 
is  not  an  uncommon  one  in  principle  ;  it  is  analogous  to  the 
mai'shaling  of  the  estates  of  a  deceased  person.  The  rule  is 
that  the  ])ersonal  estate  must  be  first  exhausted  in  the  payment 
of  the  debts  to  the  relief  of  the  real  estate ;  but  courts  of 
equity  will  not  enforce  this  rule  where  it  is  in  apparent  hos- 
tility to  the  purpose  and  intent  of  the  will,  and  will  defeat 
the  bequests  made  therein.  The  equitable  rule  is  that  where 
one  claimant  has  two  funds  to  which  he  may  resort  to  answer 
his  demand,  and  another  claimant  has  an  interest  in  only  one  of 
such  funds,  he  can  compel  the  former  to  take  satisfaction  out 
of  the  fund  in  which  the  latter  has  no  lien,  and  this  rule  is 
applicable  to  legatees  as  well  as  creditors.  {liice  v.  Harbi- 
son, 63  N.  Y.  493 ;  Oainsford  v.  Dunn,  L.  R.  [17  Equity 
Cases]  405 ;  WUday  v.  Barnett,  L.  R.  [6  Equity  Cases]  193 ; 
Wollaatoii  V.  King,  L.  R.  [8  Equity  Cases]  165.) 

The  judgment  should  be  modified  so  as  to  direct  the  pay- 
ment of  the  specific  legacies  under  the  will  of  Georgia  Fargo 
out  of  the  residuary  estate  of  AVilliam  G.  Fargo,  held  in  trust 
for  Georgia  Fargo,  before  distribution,  and  as  so  modified 
affirmed,  with  costs  to  all  parties  payable  out  of  the  individual 
estate  of  Georgia  Fargo. 

All  concur,  except  Yaxn,  J.,  not  voting. 

Judgment  accordingly. 


r 
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John  Fitzgerald,  as  Administrator  of  Thomas  Fitzgerald, 
Deceased,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

Nkgligence  — Railroads  — Death  of  Freight  Brakem an  —  Low  , 
Bridge  —  Insufficient  Evidence  as  to  Cause  of  Death.  In  an  action 
for  damages  for  the  death  of  a  freight  brakemau.  alleged  to  have  resulted 
from  the  negligence  of  the  defendant  railroad  company  in  failing  to  pro- 
vide the  warning  signals  required  by  statute  (L.  1884.  ch.  439,  §  2)  to  pro- 
tect employees  on  top  of  ctirs  from  injury  by  a  low  bridge,  held,  that  the 
essential  fact  that  the  death  was  caused  by  the  bridge  was  not  established 
by  evidence  that  the  decea.sed  was  standing  apparently  in  good  health  on 
llie  top  of  a  car  just  before  the  train  passed  under  the  bridge,  which  was 
from  four  feet  seven  inches  to  six  feet  three  inches  above  the  tops  of  the 
cars,  and  that  inimediately  thereafter  he  was  found  lying  on  lop  of  the 
same  car,  near  the  center,  in  a  dying  condition,  without  the  production  of, 
or  the  effort  to  procure,  fu^-ther  evidence  that  he  died  from  violence 
instead  of  disease,  such  as  evidence  tending  to  show  a  wound  or  a  bruise 
upon  his  person. 

Fitzgerald  v.  N.  T.  (7.  <fc  11.  R.  R.  R.  Co.,  88  Ilun,  3C9,  reversed. 

(Argued  October  26,  1897;  decided  November  28,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  9,  1S95,  which  affirmed  a  judgment  in  favor  of  i)lain- 
tiil  entered  upon  a  verdict,  and  also  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion.  (See,  also,  59  Ilun,  225,  and  88 
Hun,  359.) 

C.  D.  Prescott  for  appellant.  The  verdict  in  favor  of  the 
plaintiff  was  against  tlie  weight  of  evidence,  and  was  such 
that  only  one  inference  could  be  drawn  therefrom  by  an 
honest  mind,  and  the  court  could  have  directed  a  verdict  for 
the  defendant  or  granted  a  nonsuit.  (  Wi/ds  v.  JIf/chrm  R. 
H.  R.  Co.,  24  N.  Y.  433 ;  Smith  v.  N.  Y,  a  cfe  //.  R.  R, 
li.  Co.,  19  Wkly.  Dig.  230;  Glhson  v.  K  R.  Co.,  63  X.  Y. 
449;  UickeyY.  Taafe,  105  N.  Y.  26;  Atithony  v.  Lceret, 
105  N.  Y.  592;  De  Graff  v.  N.  Y.  C  i&  IL  R,  R.  R.  Co,, 
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76  X.  Y.  125,  128  ;  Hahill  v.  imtoti,  106  N.  Y.  512 ;  Pmeert 
V.  N.  r.,  L.  E.  A  ir.  R.  R.  Co.,  98  N.  Y.  274;  De  Forest 
V.  Jewett,  88  N.  Y.  264 ;  Sweeney  v.  if.  tfe  Ji  E.  Co.,  101 
N.  Y.  520.) 

Iladley  Jonea  for  respondent.  The  negligence  of  the 
defendant  was  clearly  establislied.  {McRicknrd  v.  Flint, 
114  X.  Y.  222 ;  Jetfer  v.  iV".  1'.  d)  //.  /^.  7^.  Co.,  2  Abb.  Ct. 
App.  Dec.  458 ;  McGrath  v.  iV^.  Y.  C.  tfe  //.  ^.  R.  R.  Co., 
63  X.  Y.  522;  S.  &  R.  on  Xeg.  [4th  ed.]  i$§  13,  187,  467; 
Willy  V.  JfidleJy,  78  X.  Y.  310;  C  lenience  v.  City  of 
Anhxrn,  66  X.  Y.  334;  Cooley  on  Torts,  654;  Hover  v. 
Barkhooff,  44  X.  Y.  113;  Ileeney  v.  Sprague,  11  R.  I.  456; 
Couch  V.  Steele,  3  El.  &  Bl.  402.)  The  qncstion  of  contribu- 
tory negligence  was  properly  snbniitted  to  the  jury.  {McRick- 
ark  V.  Flint,  114  X.  Y-  222 ;  Ifalsey  v.  R.  R.  Co.,  12  X.  Y. 
S.  R.  319 ;  StackuH  v.  .V.  Y.  C.  <&  II.  R.  R.  R.  Co.,  79  N. 
Y.  464;  Bueher  v.  ^\  Y.  C.  cfe  //.  R.  R.  R.  Co.,  98  X.  Y. 
128 ;  S.  &  R.  on  Xeg.  §§  187,  354 ;  Salter  v.  U.  tfe  B.  R.  R. 
R.  Co.,  88  X.  Y.  49  ;  Bell  v.  N.  Y.  C.  c&  //.  R.  R.  R.  Co., 
29  Ilun,  560;  Booth  v.  B.  c&  A.  R.  R.  Co.,  73  X.  Y.  38; 
^///*  V.  y.  Y,  L.  K.  ih  ir.  R.  R.  Co.,  95  X.  Y.  547;  Dana 
V.  .Y.  Y.  C.  it  H.  R.  R.  R.  Co.,  92  X.  Y.  639 ;  Sheehan  v. 
N.  Y.  C.  tfe  //.  R.  R.  R.  Co.,  91  X.  Y.  332;  Flike  v.  B.& 
A.  R.  R.  Co.,  53  X.  Y.  551 ;  Plank  v.  N.  Y.  C.  cfe  //.  R. 
R.  R.  Co.,  60  X.  Y.  607;  ^yalhu^e  v.  C.  V.  R.  R.  Co.,  138 
X.  Y.  3(>2.)  AVliether  the  defendant  was  guilty  of  negligence 
in  failing  to  guard  this  bridge  and  whether  it  was  unguarded ; 
whether  the  deceased  knew  its  jwsition,  or  niiglit  have  ascer- 
tained it  by  tlie  exercise,  of  ordinary  care,  and  whether  he 
was  guilty  of  contributory  negligence,  were  all  questions  of 
fact  and  properly  submitted  to  the  jury.  ( WaUace  v.  C 
V.  R.  R.  Co.,  138  X.  Y.  302 ;  B.  R.  R.  Co.  v.  Roxran,  104 
Ind.  S8 ;  Xea^mn  v.  X.  Y.  C.  R.  R.  Co.,  29  X.  Y.  383.) 

Vann,  J.     This  action  was  brought  by  an  administrator  to 
recover  damages  resulting,  as  alleged,  from  tlie  negligence  of 
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the  defendant  in  failing  to  provide  the  warning  signals 
required  by  statute  to  protect  "employees  on  top  of  cars 
from  injury  "  by  low  bridges  overhanging  railroad  tracks. 
(L  1884,  ch.  439,  §  2.) 

The  accident  is  alleged  to  have  occurred  at  Wheeler's 
bridge,  which  passes  over  the  tracks  of  the  defendant  about 
three  miles  west  of  Rome.  The  distance  from  the  top  of  the 
rail  to  the  bottom  of  the  bridge  wa^-;  until  a  recent  change, 
about  seventeen  feet,  while  the  height  of  ordinary  freight  cars 
is  ten  feet  and  nine  inches,  and  of  refrigerator  cars  twelve  feet 
and  live  inches.  On  the  11th  of  November,  1887,  the  plain- 
tiffs intestate  was  acting  as  head  brakeman  on  a  freight  train 
composed  of  twenty-nine  refrigerator  and  three  ordinary 
freight  cars.  It  was  his  first  trip  as  brakeman,  and  he  had 
passed  but  once  before  under  Wheeler's  bridge,  which  had  no 
warning  signals  on  either  side  to  notify  trainmen  of  danger. 
The  rules  of  the  defendant  required  conductors  to  see  that  the 
men  employed  upon  trains  were  at  their  posts  upon  descend- 
ing grades,  and  not  to  allow  their  trains  to  acquire  a  greater 
speed  than  one  mile  in  four  minutes ;  and  it  was  the  duty  of 
the  head  brakeman  to  keep  watch  of  the  train  so  as  to  see  that 
it  did  not  break  apart.  As  the  train  approached  Wheeler's 
bridge  from  the  west  on  a  gi*ade  descending  to  the  east,  run- 
ning at  the  rate  of  twenty  miles  an  hour,  on  a  dark,  stormy 
morning,  the  intestate,  no  signal  for  brakes  having  been  given, 
left  the  cab  without  taking  his  lantern,  and  climbed  upon  the 
top  of  the  car  next  to  the  engine.  He  was  seen .  standing 
upon  that  car  shortly  before  the  train  passed  under  the  bridge 
and  immediately  thereafter  he  was  found  lying  on  top  of  the 
same  car  very  near  the  centre,  insensible,  and  in  a  short  time 
he  died.  No  evidence  was  given  as  to  the  cause  of  death, 
other  than  the  facts  already  stated,  and  when  the  plaintiff 
rested,  as  well  as  at  the  close  of  the  evidence,  ihe  defendant 
moved  for  a  nonsuit  upon  the  ground,  among  others,  that  the 
evidence  failed  to  show  that  the  death  of  the  intestate  was 
caused  by  the  negligence  of  the  defendant.  The  motion  was 
denied,  the  defendant  excepted,  and  now  urges  the  failure  of 
34 
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the  plaintiflF  to  connect  the  death  of  the  decedent  with  the 
omission  to  erect  warning  signals  as  the  main  ground  for  ask- 
ing a  new  trial. 

In  an  action  to  recover  damages  for  negligence,  the  hurden 
is  upon  the  plaintiff  to  establish  by  a  fair  prei:)onderanee  of 
evidence  every  fact  that  is  essential  to  his  cause  of  action.  It 
is  not  enough  to  show  that  the  defendant  was  negligent  and 
that  the  plaintiff  was  free  from  negligence,  but  it  is  also  neces- 
sary to  show  that  the  negligence  of  the  defendant  caused  the 
injury  for  which  a  recovei*y  is  sought.  The  negligence  must 
be  connected  with  the  injury  by  natural  and  uninterrupted 
sequence,  as  cause  is  connected  with  effect.  While  direct  evi- 
dence is  not  essential,  the  circumstances  must  be  such  as  to 
fairly  permit  the  inference  that  the  negligent  condition  or 
act  contributed  so  j^roxiniately  to  the  injury  that  without  its 
agency  the  accident  would  not  have  happened. 

Upon  the  trial  of  this  action  the  plaintiff  failed  to  meet  the 
burden  of  proof  that  the  law  thus  cast  upon  him  by  showing 
that  the  death  of  his  intestate  was  caused  by  contact  with  the 
bridge.  He  did  not  even  show  that  the  deceased  was  of  such 
a  height  that,  standing  erect  upon  the  car,  he  could  have  been 
struck  by  the  bridge.  Assuming  that  in  the  absence  of  proof 
upon  the  subject,  the  jury  would  have  been  justified  in  find- 
ing that  he  was  of  the  average  height  of  men,  still  there  was 
no  evidence  to  warrant  the  conclusion  that  any  part  of  liis 
body  was  hit  by  the  bridge.  (Ilnnter  v.  X,  Y..  O.  cfe  IF.  li.  IL 
Co,^  110  X.  Y.  615.)  Xo  evidence  was  given  tending  to  show 
any  wound  or  bruise  upon  his  person,  or  that  he  died  from 
violence  instead  of  disease.  For  aught  tliat  appeared  his 
death  might  have  been  owing  to  some  natural  cause,  such  as 
apoplexy  or  heart  disease.  The  mere  coincidence  of  his 
death  with  the  time  of  passing  under  the  bridge,  does 
not  satisfy  the  burden  of  proof,  under  the  circumstances 
of  this  case,  for  the  evidence  is  to  be  considered  with 
reference  to  the  ability  of  the  one  side  to  produce  and 
of  the  other  to  contradict.  While  it  is  true  that  slen- 
der evidence    is   sometimes   permitted   to  become  tlie   basis 
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of  a  finding  of  fact,  it  is  when  it  appears  that  there  ia 
no  more  to  be  had,  and  it  is  allowed  nnder  the  necessity  of  the 
ease  in  order  to  prevent  injustice.  No  such  necessity  existed 
upon  the  trial  under  review,  for  it  appeared  that  a  coroner's 
inquest  was  lield,  and  the  plaintiff,  who  was  the  father  of 
the  deceased,  testified  that  h«  attended  his  funeral.  No  rea- 
son was  given  for  not  showing  the  cause  of  death  or  the 
appearance  of  the  body,  and,  under  .such  circumstances,  it 
must  be  presumed  that  it  was  within  the  power  of  the  plaintiff 
to  show,  if  such  were  the  fact,  the  existence  of  fresh  wounds 
sufficient  to  cause  death,  and  of  such  a  nature  as  to  have  been 
inflicted  by  striking  the  bridge.  Nothing  of  the  kind  w-as 
hhown,  doubtless  through  inadvertence  upon  the  first  trial, 
and,  possibly,  through  the  absence  of  witnesses  upon  the 
second,  when  the  printed  testimony  was  read  from  an  appeal 
book.  The  case  was  not  tried  upon  tlie  assumption  by  both 
parties  that  the  injury  was  owing  to  the  bridge,  for  the  coun- 
sel for  the  defendant,  as  the  case  shows,  openly  contended  that 
there  was  no  proof  that  the  deceased  met  his  death  in  the 
manner  alleged  or  througli  the  agency  of  the  defendant. 
The  plaintiff,  liaving  shown  that  his  intestate  might  have  been 
struck  by  the  bridge,  and  that,  although  apparently  well  just 
before,  he  was  in  a  dying  condition  just  after  passing  under  it, 
went  no  farther  in  his  proof,  but  asked  the  jury  to  find  from 
those  facts  that  the  death  was  owing  to  the  bridge.  We  are 
of  tlie  opinion  that  this  w^as  not  enough,  under  the  circum- 
stances, and  that  it  was  incumbent  upon  him  to  produce 
further  evidence,  or,  at  least,  to  show  that  no  more  could  be 
had,  after  due  effort  to  procure  it. 

TJie  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

All  concur,  except  Martin,  J.,  not  sitting. 

Judgment  reversed. 
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In  the  Matter  of  The  LTtica  National  Brewing  Company,  a 

Dissolved  Corporation. 
Ella  M.   Willcox,  as  Executrix  of  William  C.  Willcox, 

Deceased,  et  al.,  Appellants;  William  F.  Welch  et  al., 

Respondents. 

1.  Promissory  Notes  —  Renewal.  Whether  the  taking  of  a  renewal 
note,  by  a  bank,  is  in  payment,  or  merely  in  extension,  of  tlie  obligation 
represented  by  the  previous  note,  depends  upon  the  intention  of  the 
parties,  as  manifested  by  the  facts  and  circumstances  attending  the 
transaction.  * 

2.  Avoidance  op  Presum^ption  of  Payment.  A  conclusive  finding, 
that  there  was  no  intention  on  the  part  of  any  of  the  parties  to  renew^al 
notes  taken  by  a  bank,  or  on  the  part  of  the  bank,  to  pay  the  former  notc^, 
or  that  the  taking  of  the  new  notes  was  to  have  the  effect  of  such  pay- 
ment, but  that,  on  the  contrary,  it  was  the  intention  of  all  parties  to 
extend  the  time  of  payment  of  the  former  notes  by  renewals  thereof, 
destroys  whatever  presumption  of  payment  might  arise  from  the  taking 
of  the  renewal  notes. 

8.  Consolidated  Corporation  —  Dissolution  —  Liabilitt  fob 
Renewal  Note  op  CoNSTrruENT  Corporation.  Where,  at  the  time  of 
the  consolidation  of  business  corporations  under  the  statute  (L.  1892,  ch. 
691,  §  8  f^  seq.),  they  are  severally  indebted  to  a  bank  upon  promissory 
notes,  and  the  notes  mature  and  are  renewed  by  notes  of  the  same  amounts 
and  tenor  after  the  consolidation,  which  new  notes  are  held  by  the  bank  at 
the  time  of  the  commencement  of  a  proceeding  for  the  voluntary  dissolu- 
tion of  the  consolidated  corporation,  their  payment  as  a  claim  against  the 
consolidated  corponition  cannot  be  defeated  on  the  ground  that  the  taking 
of  the  renewal  notes  after  the  consolidation  paid  the  notes  which  were 
outstanding  against  the  constituent  corporations  at  the  time  of  their  con- 
solidation and  discharged  the  consolidated  corporation  from  its  statutory 
liability  for  the  payment  of  the  debta  of  the  constituent  corporations, 
where  it  is  established  as  a  fact  that  the  taking  of  the  renewal  notes  was 
not  intended  by  any  of  the  parties  to  the  notes  or  to  the  transaction  as  a 
payment,  but  merely  as  an  extension,  of  the  original  obligations. 

4.  Judgment  against  Constituent  Corporation.  Nor,  in  sucb  case, 
does  the  fact  that  the  creditor  bank  has  reduced  the  liability  of  the  con- 
stituent corporations,  upon  the  notes  held  by  it,  to  judgment  discharge 
the  consolidated  corporation  from  its  statutory  liability  for  the  pa^'ment 
of  the  debts  of  the  constituent  corporations. 

5.  Concurrent  Remedies.  Under  the  statute  (L.  1892,  ch.  691,  §  12), 
the  pursuit,  by  the  creditor  of  a  corporation  which  has  entered  into  a 
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coDsolidatioD,  of  a  remedy  against  his  original  debtor  presents  no  legal 
obstacle  to  an  effort  to  collect  bis  debt  from  the  consolidated  corporation. 

6.  Agreement  between  Corporations  —  Creditors.  The  statutory 
liability  of  a  consolidated  corporation  for  the  debts  and  liabilities  of  its 
constituent  corporations,  cannot  be  impaired  by  any  agreement  between 
the  corporations,  as  to  creditors  who  have  not  joined  in  or  assented  to  the 
agreement. 

7.  Unauthorized  Sale  op  Treasury  Stock  by  Managing  Stock- 
holder—  Liability  for  Proceeds.  .  Where  an  agreement  for  the  consoli- 
dation of  corporations,  under  the  statute,  signed  by  all  the  stockholders, 
and  providing  for  a  distribution  among  them  of  the  common  stock  and 
a  portion  of  the  preferred  stock,  provides  that  the  rest  of  the  preferred 
stock  shall  belong  to  the  treasury  of  the  consolidated  corporation,  to  be 
disposed  of  only  on  the  order  of  the  board  of  directors,  and  one  of  the 
stockholders,  having  practical  control  of  the  consolidated  corporation, 
sells  some  of  its  treasury  stock  without  any  resolution  of  the  directors 
authorizing  it,  and  pays  a  part  of  the  proceeds  over  to  the  corporation, 
the  payment  may  be  deemed  a  recognition  by  him  of  a  liability  to  account 
for  the  proceeds  of  all  the  treasury  stock  so  sold  by  him,  and  warrants 
the  setting  off  of  the  balance  of  such  proceeds  against  a  note  made  by  one 
of  the  constituent  corporations,  held  by  him. 

8.  Agreement  as  to  Corporate  Debts  —  Stockholders.  A  pro- 
vision in  an  agreement  for  the  consolidation  of  corporations,  under  the 
statute,  signed  by  the  stockholders,  to  the  effect  that  the  consolidated  cor- 
poration shall  owe  no  debts  on  account  of  the  constituent  corporations,. 
while  it  cannot  affect  the  rights  of  outside  creditors  is  a  bar  to  the  claim 
of  a  signing  stockholder  to  payment  from  the  assets  of  the  consolidated 
corporation,  in  case  of  its  insolvency,  of  an  obligation  of  a  constituent 
corporation  held  by  him. 

Matter  of  Utica  National  Brewing  Co.,  19  App.  Div.  627,  aflarmed. 

(Argued  October  18,  1897;  decided  November  23,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  28,  1897,  which  aflSrmed  an  order  of  Special  Term  con- 
firming the  report  of  a  referee  appointed  to  pass  upon  the 
final  account  of  the  receiver  of  an  insolvent  corporation,  and 
to  take  evidence  and  report  as  to  certain  disputed  claims. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J^.  C,  J.  De  Angelis  for  appellants.  Upon  the  assumption 
that  the  indebtedness  held  by  Mr.  Welch  as  assignee  is  an 
indebtedness  of  the  new  corporation,  we  insist  that  the  claim 
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of  the  executrix  should  bo  allowed,  both  upon  the  $6,000  note 
and  upon  the  account.     (P.  Ins.  Co.  v.  Churchy  81 N.  T.  218.) 

William  Keman  for  respondents.  The  report  of  the 
referee,  and  the  order  confirming  the  same,  are  res  ad  judicata 
as  to  the  validity  of  the  clahn  of  the  First  National  Bank, 
assigned  to  Welch.  {Harris  v.  Harris^  36  Barb.  88 ;  Lyth' 
goe  V.  Lythgoe^  75  Ilun,  147 ;  CUmens  v.  Clemens^  37  N.  T. 
69  ;  Dolan  v.  Mayor,  etc,  62  N.  Y.  472 ;  O.  F.  P,  cfe  M,  Co, 
V.  Walker,  114  N.  Y.  7;  Demarest  v.  Darg,  32  N.  Y.  281; 
Aldrldge  v.  Walker,  73  Ilun,  281 ;  Milbank  v.  Joixes,  2  Misc. 
Rep.  503;  McRoherts  v.  Pooley,  12  Civ.  Pro.  Rep.  139; 
Pwight  V.  St,  John,  25  N.  Y.  203 ;  Leavitt  v.  Wolcott,  95 
N.  Y.  212  ;  Cidross  v.  Gibbons,  130  N.  Y.  447.)  The  taking 
by  the  bank  of  renewal  notes  from  the  old  companies  subse- 
quent to  the  consolidation  in  no  way  affected  the  debt  of  the 
bank,  either  against  the  old  or  the  new  companies.  (Edwards 
on  Bills  &  Prom.  Notes,  192, 193 ;  First  Nat  Bank  v.  Mar- 
guii,  6  Hun,  346;  //.  T,  Co,  v.  Waddell,  75  Hun,  104,  113; 
Bates  V.  liosekrans,  37  N.  Y.  410 ;  Winsted  Bank  v.  Welh, 
39  N.  Y.  325 ;  CUxflin  v.  Ostrom,  54  N.  Y.  582 ;  J,  L  Co.  v. 
Walker,  76  N.  Y.  521 ;  Nat.  Bank  of  Newburgh  v.  Bigl^, 
88  N.  Y.  52.)  The  judgments  obtained  by  the  bank  against 
the  old  companies  upon  the  notes  in  no  way  affected  the  bank's 
rights  as  creditor  against  the  new  company.  (L.  1892^  ch. 
691,  §  12;  Prmdy  v.  Z.  .S:  cfc  M,  S.  It,  Co.,  52  N.  Y.  363; 
Board  man  v.  L.  S.  A  M.  S.  P,  Co,,  84  N.  Y.  157 ;  Gaynb- 
ling  V,  ILiight,  59  N.  Y.  354 ;  P.  tfe  E.  M.  Co.  v.  Carpenter, 
5  iiun,  162 ;  C,  E.  Ins.  Co,  v.  Babcock,  57  Barb.  231  ;  F. 
Nat.  Bank  v.  Morgan,  6  Hun,  346.)  The  referee  was  right 
in  disallowing  the  claim  of  the  estate  of  William  C.  Willcox. 
(Bigelow  on  Est.  [4th  ed.]  558 ;  Smith  v.  Felton,  43  N.  Y. 
419  ;  Davidson  v.  Alfaro,  80  N.  Y.  660 ;  Coffin  v.  McLean, 
80  N.  Y.  560  ;  Littlefield  v.  Albany  Co.  Bank,  97  N.  Y.  581 ; 
Acer  v.  Ilotcfdviss,  97  N.  Y.  395,  408 ;  Wood  v.  Livingston, 
11  Johns.  36.)  If  the  estate  of  Willcox  and  the  executrix 
thereof  are  not  barred  and  estopped  by  the  said  consolidation 
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afijreement  from  claiming  this  note  for  $6,000  and  interest, 
still  they  arc  not  entitled  to  anything  on  such  note  or  on  the 
account  of  the  said  Willcox  on  the  books  of  the  company. 
(Code  Civ.  Pro.  §  505  ;  Moiory  v.  Peet,  13  Wkly.  Dig.  10 ; 
Smith  V.  FelU/ii,  43  N.  Y.  419 ;  Ilughitt  v.  Ilayes,  136  N. 
T.  163.) 

Gray,  J.  Upon  the  final  accounting  of  the  receiver  of  the 
Utica  National  Brewing  Company,  it  was  referred  to  a  referee 
to  report  as  to  certain  disputed  claims,  among  other  things, 
and  this  appeal  brings  up  for  our  review  the  correctness  of  his 
report  as  to  the  claims  presented  by  the  First  National  Bank 
of  Utica  and  by  the  estate  of  William  C.  Willcox,  deceased. 
The  iii-st  of  these  claims  was  allowed  by  the  referee ;  but  the 
other  he  disallowed  and  his  disposition  of  botli  has  been 
approved  by  the  courts  below.  The  executrix  of  William  C. 
Willcox  now  appeals  to  this  court  from  the  disposition  so 
made. 

The  Utica  National  Brewing  Company  was  formed  in  May, 
1893,  by  the  consolidation  of  two  corporations,  known  as  the 
National   Brewing  Company  and  the  Utica  Brewing  Com- 
pany.    At  the   time  of   this  consolidation,  these  companies 
were  indebted   to   the  First  National    Bank  of   Utica  upon 
several  promissory  notes,  payable  to  the  order  of  William  C 
Willcox  and  indorsed  by  him,  aggregating  in  amount  the  sum 
of  $47,962.     These  notes  severally  matured  subsequent  to  the 
consolidation  ;  but  they  were  renewed,  some  two  and  some 
three  times,  by  the  giving  of  new  notes  for  the  same  amount 
and   of  like  tenor.     These  renewal  notes  were  held  by  the 
bank  at  the  time  when  this  proceeding  for  the  voluntary  dis- 
fiolntion  of  the  new  company  was  conimenced.     Subsequently, 
the  bank  recovered  judgments  against  each  of  the  two  com- 
panies upon  the  notes  it  held  and  it  lias  assigned  its  claim 
against  the  estate  in  the  hands  of  the  receiver  of  the  new  com- 
pany to  William  F.  Welch,  respondent  here. 

The  objection  was  made  to  the  claim  of  the  bank,  as  pre- 
sented to  the  receiver,  that  the  taking  of  the  renewal  notes, 
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after  the  consolidation  was  effected,  and  the  incidental  trans- 
actions connected  therewith,  and  the  reduction  to  judgment 
against  the  consolidating  companies  of  their  liability  upon  the 
notes  constituted,  in  legal  effect,  a  discharge  of  the  consoli- 
dated company  from  its  statutory  liability  for  the  payment  of 
the  debts  of  those  companies.  It  was  claimed  that  the  notes 
which  were  outstanding  against  the  constituent  companies,  at 
the  time  of  their  consolidation,  were  in  fact  paid. 

Whether  the  taking  of  the  renewal  notes  was  in  payment, 
or  in  discharge,  of  the  obligation  represented  by  the  previous 
notes  was  a  question  to  be  answered  by  ascertaining  the  inten- 
tion of  the  parties,  as  manifested  by  the  facts  and  circum- 
stances attending  their  transactions,  and  we  have  an  explicit 
finding  of  fact  by  the  referee  upon  the  subject.  He  found 
that  there  was  no  intention  on  the  part  of  the  makers  or 
indorsers  of  said  notes,  or  on  the  part  of  the  bank,  to  pay  the 
former  notes,  or  that  the  taking  of  said  new  notes  was  to  have 
the  effect  of  such  payment ;  but  that,  on  the  contrary,  it  was 
the  intention  of  all  the  parties  to  extend  the  time  of  payment 
of  said  notes  by  renewals  thereof.  Ilis  finding  is  supported  by 
the  evidence  and,  with  the  unanimous  affirmance  by  the 
Appellate  Division,  now  becomes  conclusive  upon  the  ques- 
tion. It  destroys  whatever  presumption  of  payment  might 
arise  from  the  taking  of  the  renewal  notes.  {National  Bank 
of  Newhxiryh  v.  BUjUr^  83  X.  Y.  51.)  The  operation  of  the 
renewal  notes  was  to  further  extend  the  time  of  payment  of 
the  obligation  and  to  evidence  its  continued  existence.  The 
evidence  must  be  regarded  as  having  negatived  the  idea  of  any 
agreement  that  the  new  promises  to  pay  should  be  equivalent 
TO  payment.  {Jogger  Iron  Co.  v.  Walker^  76  N.  Y.  521.) 
The  Plmnix  Liaiirance  CoU  Case  (81  N.  Y.  218),  does  not 
deny  the  general  rule.  In  the  opinion  it  is  observed,  but  only 
in  passing,  that  by  common  understanding  and  usage  the 
transaction  of  discounting  a  note,  to  take  up  a  prior  note  held 
by  the  bank,  and  the  crediting  of  the  avails  to  the  party, 
might  be  regarded  as  an  extinguishment  of  the  prior  note. 
There  is  no  such  element  of  usage  here. 
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Nor  did  the  recovery  of  the  judgments  upon  the  notes  affect 
the  creditor's  rights  against  tlie  new  company.  Their  effect 
was,  simply,  to  effect  a  change  in  the  form  of  its  liabihty  to 
its  creditor.  It  was  open  to  the  creditor,  under  the  provisions 
of  the  statute,  pursuant  to  which  the  consoHdation  of  the  com- 
panies was  effected,  (Chap.  691,  Laws  of  1892),  to  enforce  the 
liability,  either  against  the  corporation  whose  debt  it  was,  or 
against  tlie  new  corporation  whose  debt  it  became  under  the 
statute,  which  made  it  liable  to  pay  and  discharge  all  the  lia- 
bilities of  each  of  the  corporations  consolidated.  (Sec.  12.) 
The  very  purpose  of  this  statute,  while  permitting  companies 
to  consolidate  themselves  into  a  single  corporation,  was  to  pre- 
serve to  the  creditor  all  his  rights,  unimpaired  by  what  wa& 
done,  and  its  operation  is  to  furnish  to  him  remedies,  necessa- 
rily, concurrent  in  their  nature.  The  creditor's  pursuit  of  a 
remedy  against  his  original  debtor  presents  no  legal  obstacle 
to  his  effort  to  collect  his  debt  from  the  new  company. 

It  is  argued,  however,  in  effect,  that  by  the  terms  of  the 
consolidation  agreement  the  new  corporation  was  freed  from 
the  debts  and  liabilities  of  the  coi'porations  merging  into  it. 
If  we  might  assume  that  such  was  intended  as  a  result  of 
consolidation  under  the  agreement,  nevertheless,  it  would  be 
wholly  inoperative  to  accomplish  any  such  thing  as  to  creditors 
who  were  not  parties  to  the  agreement.  Such  creditors  were 
not  bound  by  any  of  its  provisions.  The  statute  protected 
them  and  consolidation  pursuant  to  its  permission  and  provis- 
ions, whatever  it  may  mean  for  the  stockholdei's  because  of 
their  agreement,  leaves  the  creditors  precisely  in  the  situation 
which  the  statute  defines.  If  they  have  not  done  anything  to 
impair  or  to  release  their  rights,  it  is  not,  and  could  not  be, 
within  the  purview  of  the  statute  that  those  rights  may  be 
impaii-ed  through  the  action  of  members  of  the  consolidating 
corporations. 

The  suggestion  that  the  bank  here  was  chargeable  with 
knowledge  as  to  what  the  arrangement  was  for  the  consolida- 
tion of  the  companies,  and,  therefore,  that  it  could  not,  in  good 
35 
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faith,  assert  its  claim  against  the  new  company,  is  without  any 
force  or  reason,  in  our  judgment,  and  needs  no  discussion. 

The  claim  presented  by  the  executrix  of  William  C.  Willcox 
against  the  estate  in  the  hands  of  the  receiver,  so  far  as  this 
appeal  is  concerned,  is  founded  upon  a  promissory  note,  made 
by  the  National  Brewing  Company  in  June,  1893,  to  the  order 
of  William  C.  Willcox  for  $6,0U0  and  interest.  Objection  was 
made  to  this  claim,  and  it  is  argued  that,  as  a  debt  of  one  of 
the  constituent  companies  of  which  Willcox  was  president  and 
a  stockholder  and  a  director,  it  was  discharged  by  virtue  of 
that  clause  of  the  consolidation  agreement  which  provided, 
among  other  things,  that  the  property  and  stock  of  the  con- 
stituent companies  should  be  transferred  to  the  new  company 
and  be  owned  by  it,  "  free  and  clear  from  all  incumbrances, 
equities  or  debts,  and  that  the  said  consolidated  corporation 
should  at  its  inception  owe  no  debts  for  or  on  account  of  any 
of  the  business  or  property  of  the  said  constituent  companies." 
The  opei-ation  of  this  provision,  it  was  argued,  was  that  the 
stockholders  who  signed  the  agreement  of  consolidation 
became  personally  answerable  to  indemnify  the  consolidated 
company  against  the  liabilities  of  the  constituent  companies. 

The  consolidation  agreement  is  clumsily  expressed,  and  its 
meaning  is  not  altogether  clear ;  but  we  are  concerned  rather 
with  its  effect  upon  the  claim  in  question  and  not  with  the 
question  of  whether  it  militates  against  any  purpose  of  the 
statute.  It  purports  to  be  the  agreement  of  the  stockholders, 
as  well  as  of  the  directors,  and  it  appears  that  the  latter  were 
the  owners  of  all  of  the  stock  of  the  consolidating  companies. 
While  it  provides  that  of  the  $160,000  of  capital  stock  of  the 
new  company,  $80,000  is  to  be  paid  to  each  company,  this 
general  provision  is  subsequently  qualified  by  the  definition  of 
the  manner  of  distribution  of  the  new  capital.  It  is  divided 
into  §60,000  of  preferred  stock  and  §100,000  of  common 
stock.  The  common  stock  is  to  be  distributed  wholly  among 
certain  named  subscribers  (who  are,  in  fact,  the  old  directors 
and  stockholders),  and  of  the  preferred  stock  $20,000  is  to  be 
distributed   to  certain   two   of    those   parties,   Willcox    and 
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McXeirney,  as  subscribers,  who  took  each  $10,000  ;  leaving,  to 
quote  from  the  agreement,  "  unsubscribed  for  $40,000,  which 
shall  belong  in  the  treasury  of  the  said  consolidated  corpora- 
tion and  shall  be  offered,  sold  or  disposed  of,  at  not  less  than 
cost,  according  to  the  direction  and  order  of  the  said  board  of 
directors."  That  only  $120,000,  in  amount,  of  the  new  capi- 
talization was  to  be  allotted  to  the  persons  who  composed  the 
body  of  the  former  stockholders,  is  made  evident  by  a  later 
clause,  which  provides  that  the  subscriptions  for  "  $100,000, 
the  full  amount  of  the  common  stock  of  said  company,  and 
$20,000  of  said  *  *  *  preferred  stock,  shall  be  hereby 
made  and  subscribed  as  cash  subscriptions,"  etc. 

It  may  be  inferred  from  this  agreement  that  the  stockhold- 
ers of  the  constituent  companies  devised  a  scheme  or  trans- 
action for  a  division  among  themselves  of  $120,000  of  the 
stock  of  the  new  corporation  and  that  it  was  proposed  by  the 
sale  of  $40,000,  in  amount,  of  preferred  stock  to  furnish  the 
treasury  of  the  corporation  with  a  working  capital.     It  wa^ 
evidentl}'^  not  intended  that  the  new  company  should  be  put 
ic  possession  of  funds  from  the  subscriptions  for  the  $100,000 
of  common  stock  and  the  $20,000  of  preferred  stock ;  inas- 
much as  by  a  peculiar,  and  not  very  intelHgible  provision,  of 
the  agreement  the  new  company  was  to  pay  for  the  property 
transferred,  in  cash  or  by  its  check,  "  to  each  of  said   parties 
for  the  amount  of  their  respective  shares  or  considerations 
and  that  thereby  the  said  subscriptions  unto  the  said  capital 
stock,  etc.,  shall  be  hereby  made  as  cash  subscriptions."     It  is 
immaterial  to  the  present  discussion  that  tlie  subscribers  to  the 
ccmimon  stock  and  to  the  $20,000  of  preferred  stock  were  not 
to  make  any  actual  payment  of  money  into  the  company's 
treasury,  or  that  there  was  a  contrivance  to  make  it  apjiear 
that  there  was  a  purchase  of  corporate  properties,  at  a  certain 
figure   of    valuation,   without  any    money    actually  passing. 
The  fact  is  that  $40,000  of  preferred  stock  was  to  belong  to 
the  new  treasury,  to  be  disposed  of  only  according  to  the 
order  of  the  board  of    directors.     Kow  the  finding  of  the 
referee  is  that  Willcox  sold  preferred  stock  in  the  treasury  of 
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the  new  company  to  an  amount  equal  to  $17,766.66,  without 
any  resolution  of  the  board  of  directors  directing  tlie  same, 
and'that,  being  practically  in  control  of  the  company,  he  had 
assumed  the  responsibility  of  issuing  that  amount  of  stock. 
Of  the  i^roceeds  of  the  sales  of  the  preferred  stock,  he  paid 
into  the  company  and  received  credit  for,  by  his  own  direc- 
tion, the  sum  of  $8,lU0.  The  referee  construed  Will  cox's 
conduct,  in  thus  turning  the  proceeds  of  the  sale  of  the  stock 
into  the  company,  as  implying  the  right  of  the  company  to 
them,  and  he  held  that  he  should  account  for  the  whole  of  the 
sale  as  the  property  of  the  company.  Tliis  view  resulted  in 
the  surcharging  of  Willcox's  account  upon  the  coni].»any's 
books  with  the  $17,666.66  and  in  leaving  a  balance  due  from 
him  of  upwards  of  §9,000,  or  more  than  enough  to  extinguish 
tlie  amount  claimed  by  his  executrix  upon  the  note  for  $0,000. 
The  referee's  ground  for  disallow^ance  of  the  Willcox  claim  is, 
in  our  judgment,  perfectly  sound.  Willcox  could  not  dispose 
of  the  treasury  stock,  in  the  absence  of  some  warrant  from 
the  board  of  directors,  without  rendering  himself  liable  to 
account  for  the  proceeds,  and  this  liability  seems  to  have  been 
fully  recognized  by  him  in  liis  direction  that  his  account 
should  be  credited  with  that  portion  of  the  proceeds  whicli  he 
had  i)aid  in. 

There  is  another  view  of  the  case,  which  militates  against 
this  claim,  and  that  is  that,  under  the  circumstances,  Willcox 
would  have  been,  and  his  estate  is,  barred  from  collecting  it 
from  the  new  corporation.  lie  was  a  party  to  the  agreement 
of  consolidation,  not  merely  as  a  director  of  the  constituent 
companies,  but  also  as  a  stockholder,  and  one  of^the  clanses 
provided,  as  it  has  been  above  mentioned,  that  the  new  com- 
pany should  owe  no  debts  on  account  of  any  of  the  business 
of  the  constituent  companies.  Thi^  was,  in  effect,  the  agree- 
ment of  tlie  parties  who  were  organizing  the  consolidated 
company,  and  who  were  to  receive  all  the  benefits  which  con- 
solidation might  bring,  that  the  new  company  should  owe  uo 
debts  on  account  of  the  old  corporations.  It  amounted 
to  an  agreement  of   indenmity  on  tlieir  part,  and  Willcox 
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was  bound  by  it,  quite  as  much  as  though  he  had  been  a 
party  to  it  merely  in  his  individual  capacity.     In  the  consoli- 
dation of   corporations,    pursuant   to   the  provisions  of   the 
statute,  tlie  new  corporation  starts  upon  its  existence  freighted 
with  the  liabilities  of  the  old  companies  and  subject  to  the 
tenus  and  conditions  of  the  consolidation  agreement,  so  far  as 
they  are  not  in  conflict  with  the  law.     While  it  is  not  compe- 
tent to  do  anything  which  would  impair  the  rights  of  outside 
creditors,  there  is  no  reason  why  the  parties  to  the  consolida- 
tion agreement  may  not  bind  themselves  to  something  deemed 
for  the  benefit  of  the  new  corporation,  and  that  is  what  seems 
to  have  been  done  in  the  present  case.     The  manifest  inten- 
tion of  the  stockholders  of  the  old  companies,  who  united  in 
making  and  signing  the  consolidation  agreement,  seems  to  have 
})een  to  represent  that  their  corporate  properties  and  franchises 
vested  in  the  new  company  freed  from  any  burden  of  indebt- 
edness.    As  to  creditors  not  assenting  to  any  such  arrange- 
ment, this  was  quite  unavailing ;  but  as  to  themselves  it  should, 
and  would,  operate  to  bar  their  claims,  while  the  other  credit- 
ors were  seeking  payment  from  the  assets  of  the  corporation 
since  become  insolvent.     The  appellant  cannot  be  heard  to 
complain  of  the  justice  of  this  reading  of  the  representation 
in  the  consolidation  agreement. 

Upon  all  of  the  grounds  discussed  in  this  opinion,  the  order 
appealed  from  should  be  aflirmed,  with  costs. 
All  concur. 
Order  aflirmed. 
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Peter  Henavie,  as  Administrator  of  Patrick  Henavie, 
Deceased,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

1.  Appeal  prom  Reversal  of  Judgment  on  Verdict.  An  appeal 
does  not  lie  to  the  Court  of  Appeals  from  a  judgment  of  an  Appellate 
Division  of  the  Supreme  Court,  reversing  a  judgment  ai;d  order  and 
granting  a  new  trial,  when  the  appeal  to  the  Appellate  Division  'was  not 
only  from  a  judgment  entered  upon  the  verdict  of  a  jury,  but  also  from 
an  order  denying  a  motion  for  a  new  trial  upon  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence,  and  the  order  of  reversal  does 
not  state  whether  it  was  upon  the  law  or  facts,  or  both. 

3.  Code  Civ.  Pro.  §  1338  —  A-mendment  —  Jury  Trial.  The  substi- 
tution of  the  words  "a  determination  in  the  trial  court"  for  the  words 
**a  decision  of  the  trial  court  upon  a  trial  without  a  jury,"  in  section  133B 
of  the  Code  of  Civil  Procedure,  by  the  amendment  of  1895  (Ch.  946),  did 
not  extend  the  right  of  review  by  the  Court  of  Appeals  of  a  reversal  of  a 
Judgment  entered  upon  the  verdict  of  a  jury. 

Heiiatie  v.  N.  Y.  C.  d  II.  H.  R,  R  Co.,  10  App.  Div.  64,  appeal 
dismissed. 

(Argued  October  19,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  30,  1800,  reversing  a  judgment  in  favor  of  the 
plaintiff  entered  on  the  verdict  of  a  jury. 

This  action  was  tried  before  a  jury  and  resulted  in  a  verdict 
for  the  plaintiff.  The  defendant  thereupon  moved  for  a  new 
trial  upon  the  ground,  among  others,  that  the  verdict  was  con- 
trary to  the  evidence,  but  the  motion  was  denied,  and  an 
appeal  from  the  order  entered  accordingly,  as  well  as  from  the 
judgment  entered  upon  the  verdict,  \vas  taken  to  the  Appel- 
late Division,  wdiich  reversed  both  judgment  and  order  and 
granted  a  new  trial,  without  specifying  whether  it  w-as  upon 
the  law  or  facts,  or  both.  Tlie  plaintiff  thereupon  appealed 
to  this  court,  giving  the  usual  stipulation,  but,  upon  the  argu- 
ment, discussion  of  the  merits  was  suspended  in  order  to  first 
determine  whether  this  court  can  entertain  ^n  appeal  taken 
under  such  circumstances. 
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M,  p.  G* Connor  for  appellant.  TJie  order  of  the  Appel- 
late Division  granting  a  new  trial  is  appealable.  (Const.  N. 
Y.  art.  6,  §  9  ;  Code  Civ.  Pro.  §§  1337,  1338.)  The  order  in 
this  case  is  silent  on  the  ground  of  reversal.  It  was,  there- 
fore, not  a  reversal  on  the  facts  and  is  appealable.  (Code 
Civ.  Pro.  §§  190,  1337 ;  L.  1895,  ch.  946  ;  Otien  v.  M,  7?. 
Co.,  150  N.  Y.  395;  Szuchy  v.  H.  C.  c6  /.  Co,,  150  X.  Y. 
219 ;  Sedgw\  on  Stat.  Cons.  [2d  ed.]  365  ;  Rich  v.  Keijser,  54 
Penn.  St  86.) 

Dan  iel  W.  Tears  for  respondent.  An  order  of  the  Appel- 
late Division  which  reverses  an  order  of  the  trial  court  in  an 
action  tried  by  a  jury,  denying  a  motion  made  on  the  minutes 
to  set  aside  a  verdict  and  grant  a  new  trial,  and  grants  a  new 
trial,  where  the  facts  were  before  the  Appellate  Division  with 
power  to  grant  a  new  trial  on  the  facts,  is  not  appealable  to 
the  Court  of  Appeals.  {Harris  v.  Burdett,  73  N.  Y.  136  ; 
Snehley  v.  Conner,  78  N.  Y.  218 ;  Chapnian  v.  Coinstoelc, 
134  N.  Y.  509 ;  MicJcee  v,  TF.  M,  c6  R,  3L  Co.,  144  X.  Y. 
613;  Hoes  v.  Fdison  O.  E.  Co.,  150  N.  Y.  87.) 

Vann,  J.  The  question  presented  for  review  is,  whether 
an  appeal  lies  to  this  court  from  a  judgment  of  an  Appellate 
Division  of  the  Supreme  Court,  reversing  a  judgment  and 
order  and  granting  a  new  trial,  when  the  aj)peal  to  that  court 
was  not  only  from  a  judgment  entered  upon  the  verdict  of  a 
jury,  but  also  from  an  order  denying  a  motion  for  a  new  trial 
upon  the  ground  that  the  verdict  was  against  the  weight  of 
evidence.  The  decision  of  this  question  depends  upon  the 
construction  of  section  1338  of  the  Code  of  Civil  Procedure, 
as  amended  by  chapter  946  of  the  Laws  of  1895.  Prior  to  that 
amendment  the  section  was  in  these  words :  "  Upon  an  appeal 
to  the  Court  of  Ap])eals  from  a  judgment,  reversing  a  judg- 
ment entered  upon  a  referee's  report,  or  a  decision  of  the 
court,  upon  a  trial  without  a  jury  ;  or  from  an  order  granting 
a  new  trial,  upon  such  a  reversal ;  it  must  be  presumed,  that 
the  judgment  was  not  reversed,  or  the  new  trial  granted,  u])on 
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a  question  of  fact,  unless  the  contrary  clearly  appears  in  the 
body  of  the  judgment  or  order  appealed  from.  In  that  case, 
the  Court  of  Api)eal8  nmst  review  the  determination  of  the 
General  Term  of  the  court  below,  upon  the  questions  of  fact,  as 
well  as  the  questions  of  law." 

Under  the  section  as  it  then  stood,  when  the  appeal  to  the 
General  Term  was  from  both  the  judgment  and  the  order,  the 
presumption  that  the  reversal  was  based  upon  the  law,  unless 
the  contrary  appeared  by  the  record,  did  not  extend  to  a 
judgment  entered  upon  a  verdict,  and  hence  it  was  repeatedly 
lield  that  in  such  a  case,  where  there  was  a  conflict  of  evi- 
dence so  that  the  reversal  might  have  been  based  upon  the 
facts,  an  appeal  could  not  be  taken  to  this  court  unless  it 
appeared  that  tlie  order  was  affirmed  as  to  the  facts  or  the 
appeal  therefrom  was  dismissed,  "  because  it  might  result  in 
dej)riving  the  party  ag^iinst  whom  the  judgment  at  circuit  was 
rendered  of  the  review  by  the  General  Term  of  the  facts  to 
which  the  law  entitles  him."  (  Williams  v.  />.,  Z.  cfe  IP. 
7?.  B.  Co.,  127  N.  Y.  643;  Chapman  v.  Comstock,  134 
N.  Y.  509.) 

In  1895  said  section  was  amended  so  as  to  road  as  follows  : 
*'  Upon  an  appeal  to  the  Court  of  Appeals  from  a  judg- 
ment, reversing  a  judgment  entered  upon  the  report  of  a 
referee  or  a  determination  in  the  trial  court ;  or  from  an  order 
granting  a  new  trial,  upon  such  a  reversal ;  it  must  be  pre- 
sumed that  the  judgment  was  not  reversed,  or  the  new  trial 
granted  upon  a  question  of  fact,  unless  tlie  contrary  clearly 
appears  in  the  record  body  of  the  judgment  or  order  appealed 
from." 

It  is  argued  by  the  appellant  that  the  change  in  language 
is  not  formal,  but  substantial,  and  indicates  an  intention  to 
change  the  procedure  so  as  to  assimilate  the  j)ractice  in 
actions  tried  before  a  jury  to  that  in  actions  tried  before 
a  referee  or  before  the  court  without  a  jury.  It  is  insisted 
that  the  expression  "a  determination  in  the  trial  court"  is 
stronger  than  if  the  section  said  "a  decision  of  the  trial 
court,"  and  that  it  is  strong  enough  to  embrace  the  verdict 
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of  a  jury  as  one  of  the  methods  of  determination  intended 
bv  the  legislature.     This  reasoning  is  not  without  force  and 
might  be  controlling  if  section  1338  alone  had  been  changed 
bv  the  act  which  amended  it,  as  that   would   be  a  special 
enactment,  having,  presumptively,  a  special  purpose,  but  this 
wtus  not  the  fact.     Owing  to  the  adoption  of  the  new  Con- 
stitution it  became   necessary   to   revise  the  Code  of   Civil 
Procedure  so  as  to  adapt  it  to  the  changes  made  in  the  funda- 
mental law,  and  accordingly  we  find  that  section  1338  was  only 
one  of  two  hundred  and  twenty-five  sections  that  were  amended 
by  the  same  act,  not  including  seventy-one  sections  that  were 
rejiealed  outright.     (L.  1895,  ch.  946.)     Under  these  circum- 
stances, a  change  in  the  manner  of  expression  does  not  neces- 
sarily indicate  a  change  in  meaning,  for  the  rule  in  the  case  of 
a  revision  of  statutes  is  that  where  the  law,  as  it  previously 
stood,  was  settled  either  by  adjudication  or  by  frequent  appli- 
cation of  the  statute  without  question,  a  mere  change  in  the 
phraseology  is  not  to  be  construed  as  a  change  in  the  law,  unless 
the  purpose  of  the  legislature  to  work  a  change  is  clear  and 
obvious.     {Taylor  v.  Delaney,  2  Cai.  Cas.  142,  151 ;  Goodell 
v.  Ju^:l'mn,  20  John.  693,  722;  Matter  of  Brown,  21  Wend. 
31f5,  319;  Tfieriat  v.  Hart,  2  Hill,  380 ;  Gaffneij  v.  Colmll,  6 
Hill,  567,  574 ;  Crosvjell  v.  Crane,  7  Barb.  191, 195  ;  Hughes 
v.  Farrar,  45  Me.  72.)     An  examination  of  the  different  sec- 
tions of  the  Code  that  were  revised  by  the  act  under  consid- 
eration shows  many  changes  in  phraseology  that  were  obviously 
made  for  the  sake  of  brevity,  or  clearness,  or  what  was  sup- 
]x>sed  to  l>e  an  improvement  in  the  form  of  expression.    Thus, 
in  the  very  sentence  of  section  1338,  now  under  review,  we 
find  an  example  of  the  latter  in  the  substitution  of  the  words 
**the   report  of  a  referee,"  for  "  a  referee's  report."     Here, 
clearly,  there  was  no  change  in  meaning,  but  simply  a  change 
in  the  style  of  expression,  with  the  object  of  reforming  the 
language.     An  effort  to  improve  in  clearness  appears  in  the 
last  clause  of  the  same  sentence,  where  "the  body  of  the  judg- 
ment "  is  converted  into  "  the  record  body  of  the  judgment." 
The  changes  made  by  said  statute,  having  no  apparent  purpose 
36 
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except  to  promote  conciseness,  are  too  numerous  to  admit  of 
specification.     If   it  was  the  intention  of  the  legislature  to 
place  all  appeals  upon  tlie  same  footing,  so  far  as  the  section 
relating  to  presumptions  is  concerned,  there  was  no  necessity 
of  specifying  the  different  kinds  of  judgments  by  referring  to 
what  they  were  entered  upon.     If  all  were  to  be  included, 
both  clearness  and  brevity  would  have  been  promoted  by  say- 
ing so,  and  omitting  the  enumeration  as  superfluous.     But  if 
any  enumeration  were  to  be  made,  so  radical  a  change  in  the 
practice,  which,  after  much  litigation,  was  definitely  settled 
and  well  understood,  as  the  inclusion  of  a  judgment  entered 
upon  a  verdict,  would  ordinarily  be  set  forth  clearly  and  spe- 
cifically, rather  than  concealed  under  a  doubtful  generality. 
The  expression,  "  a  determination  in  the  trial  court,"  obviously 
includes  "  a  decision  of  the  court  upon  a  trial  without  a  jury," 
but,  according  to  common  parlance  and  the  general  under- 
standing, would  not  include  the  verdict  of  a  jury.     (Code  Civ. 
Pro.  §  3343.)     It  would  be  a  peculiar,  if  not  an  unprecedented 
definition,  to  describe  the  verdict  of  a  jury  as  a  determination 
in  a  trial  court.     Neither  lawyers  nor  legislators  have  been 
accustomed  to  so  express  themselves,  for  whatever  the  legal 
theory  may  be,  in  fact  the  verdict  of  a  jury  is  commonly 
spoken  of  and  regarded  as  a  determination  made  out  of  court 
and  reported  to  the  court.     When  a  statute  relating  to  pro- 
cedure is  satisfied  by  a  construction  which,  when  based  on  the 
ordinary  signification  of  language,  accords   with   the  estab- 
lished practice,  it  should  not  be  so  construed  as  to  disrupt  that 
practice,   w^hen,    in   order  to  do  so,  a  strange  and  unusual, 
although,  perhaps,  a  permissible,  meaning  must  be  given  to 
the  words  used. 

We  are  of  the  opinion,  therefore,  that  the  practice  has  not 
been  changed  by  recent  legislation,  so  far  as  the  question  dis- 
cussed is  concerned,  and  that  the  appeal  should  be  dismissed, 
with  costs. 

All  concur. 

Appeal  dismissed. 
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Matilda  E.  Goodwin,  Individually  and  as  Sole  Surviving 
Executrix  of  Matilda  E.  Coddington,  Deceased,  Respond- 
ent, V,  Emily  M.  Coddington,  Appellant,  Impleaded  with 
Gilbert  S.  Coddington  et  al. 

1.  Will  — Construction.  Where  the  language  of  a  codicil  is  not 
plain,  or  its  meaning  is  doubtful,  an  interpretation  that  excludes  issue 
from  a  vested  remainder  originally  limited  b}'  the  will  upon  the  life  estate 
of  a  parent,  or  prevents  the  issue  of  a  deceased  child  from  participation 
in  the  estate,  is  not  favored. 

2.  Preservation  of  Remainder  to  Issue  of  Deceased  Child. 
Where  a  will  gives  a  share  of  the  estate  to  a  child  for  life,  with  remain- 
der over  to  his  issue,  if  any,  and  the  child  dies  before  the  testator,  leav- 
ing issue,  ft  codicil  dealing  with  the  share  so  originally  devised  should, 
if  it  and  the  will  are  reasonably  capable  of  such  an  interpretation,  be 
construed  as  continuing  the  remainder  in  the  issue  of  the  deceased  child; 
and  if  the  codicil  imposes  some  disposition  of  such  share  to  others,  a 
reasonable  construction,  limiting  such  disposition  to  the  substitution  of 
life  tenants  only,  is  to  be  preferred. 

Goodwin  v.  Coddington,  84  Hun,  605,  reversed. 

(Argued  October  25,  1897  ;  decided  November  23,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  February  7, 
1895,  which  overruled  exceptions  to  a  decision  of  the  court  on 
trial  at  Special  Term,  upon  which  an  interlocutory  judgment 
was  entered  in  favor  of  plaintiff  November  13,  1894,  and 
denied  a  motion  for  a  new  trial  under  section  1001  of  the  Code 
of  Civil  Procedure. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  S,  Rapallo  for  appellant.  The  intention  of  the 
testatrix  in  the  2d  clause  of  the  3d  codicil  was  merely  to 
devise  life  estates  to  her  own  surviving  children  in  the  one- 
fifth  originally  given  to  Jefferson  for  life,  and  not  to  disturb 
the  remainders  vested  in  fee  in  Jefferson's  children,  nor  to  dis- 
inherit Jefferson's  two  children.  (  Viele  v.  Keele7\  129  X.  Y. 
199  ;  Redfield  v.  Redfield,  126  X.  Y.  466 ;  BynieH  v.  HtiU 
wdl^  103  X.  Y.  453 ;  Hard  v.  Ashley,  117  N.  Y^  606 ;  Rose- 
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ioo?n  V.  Hosehoom,  81  N.  Y.  356  ;  Clarke  v.  Leupp^  88  N.  Y. 
228  ;  Freeman  v.  Coil,  96  N.  Y.  63 ;  Taggart  v.  Murray,  53 
N.  Y.  233  ;  Van  Vechten  v.  Keator,  63  if.  Y.  52 ;  Stohes  v. 
Weston,  142  N.  Y.  433.) 

Herbert  J.  Bickford  and  Treadwell  Cleveland  for 
respondent. 

O'Brien,  J.  This  action  was  brought  to  procure  a  judicial 
construction  of  the  will  of  Matilda  E.  Coddington,  who  died 
in  the  year  1882,  leaving  a  will  dated  in  1869,  with  codicils,  the 
last  of  which  was  made  in  1876.  Among  the  property  owned 
by  th.e  testatrix  at  the  time  of  her  death  was  a  three-fourtlis 
interest  in  certain  real  estate  at  No.  17  Wall  street  in  the  city 
of  New  York,  which  was  disposed  of  by  the  following  clause 
of  the  will : 

"  I  give,  devise  and  bequeath  to  my  children,  Jefferson, 
Gilbert  S.,  Clifford,  Matilda  E.,  and  Louisa,  each  an  undi- 
vided fifth  part  of  all  my  interest  in  the  building  and  lot 
known  as  Number  17  (seventeen)  Wall  street,  in  the  city  of 
New  York,  being  an  undivided  three-fourths  thereof,  for  the 
term  of  his  or  her  natural  life,  and  after  his  or  her  death,  I 
give  the  same  to  his  or  her  children,  the  issue  of  any  deceased 
child,  if  any,  to  take  its  parent's  share.  Should  either  of  my 
said  sons  die  leaving  no  issue  him  surviving,  I  give,  devise  and 
bequeath  his  one-tifth  of  said  premises  to  such  of  his  above 
mentioned  brothers  and  sisters,  if  any,  as  may  be  then  living, 
and  the  issue  of  any  deceased  brother  or  sister  above  men- 
tioned, if  any,  such  issue  to  take  the  share  its  parent  would 
have  taken  if  living. 

"  If  either  of  my  said  daughters  should  die  without  leaving 
issue  her  surviving,  I  give  her  one-fifth  of  said  premises  to  my 
granddaugliter,  Mary  Matilda  Moore,  for  her  life,  and  after 
her  death  to  her  issue,  if  any.  If  none,  to  such  of  my  said 
sons  and  daughters,  if  any,  as  may  then  be  living,  and  the 
issue,  if  any,  of  any  deceased  son  or  daughter  above  men- 
tioned, such  issue  to  take  its  parent's  share." 
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Jefferson  Coddington,  one  of  the  sons  mentioned  in  this 
devise,  died  in  1876,  before  the  testatrix,  leaving  two  children, 
one  of  whom  is  the  party  who  brings  this  appeal.  In  August, 
1876,  after  his  death,  the  testatrix  by  a  codicil  to  her  will  sub- 
stituted in  the  place  of  the  life  estate  devised  to  liim  in  the 
will,  a  life  estate  in  each  of  her  surviving  children.  The  ques- 
tion in  this  case  is  how  far  and  to  what  extent  this  codicil 
changed  the  other  dispositions  in  the  will  with  respect  to  the 
real  estate  described  therein.     The  codicil  is  as  follows : 

"  SeeoTid.  That  the  one-fifth  part  of  my  interest  in  tlie  prem- 
ises No.  17  Wall  street,  which  in  and  by  said  will  I  devised  to 
ray  said  son  Jefferson,  his  issue,  etc.,  shall  be  divided  into  four 
equal  parts,  one  of  which  parts  I  give  and  bequeath  to  each 
of  my  now  surviving  children  for  and  during  the  natural 
Hfe  of  such  child,  and  after  his  or  her  death  to  the  same  per- 
son or  persons  who  under  and  by  virtue  of  said  will  shall 
be  entitled  to  the  remainder  of  the  one-fifth  therein  devised 
for  life  to  such  child." 

Since  the  death  of  the  testatrix  and  the  admission  of  the 
will  to  probate,  two  of  the  four  children  who  survived  her 
have  died,  namely,  a  son  and  a  daughter,  the  former  leaving 
issue  but  the  latter  without  issue.  The  question  is,  who  takes 
the  remainders  in  the  share  originally  devised  to  Jefferson  for 
life,  and  which  after  his  death  was  by  the  codicil  devised  to 
the  four  surviving  children  of  the  testatrix  for  life.  By  the 
original  will,  which  devised  one-fifth  of  the  "Wall  street  prop- 
erty to  Jefferson  for  life,  a  remainder  was  to  vest  in  his  two 
children,  and  the  decision  of  the  courts  below  is  to  the  effect 
that  these  remainders  were  divested  by  the  codicil.  That 
view  doubtless  receives  very  strong  support  from  the  gram- 
matical construction  of  the  language  of  the  codicil.  But  the 
intention  of  the  testatrix,  as  it  appears  from  the  whole  instru- 
ment should  prevail  over  mere  forms  of  expression.  The 
general  plan  of  the  will  with  reference  to  this  property  was 
to  allow  her  own  children  to  enjoy  it  for  life,  with  remain- 
ders to  her  grandchildren  and  their  issue  corresponding  to  the 
proportionate  interest  of  their  parents. 
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Where  an  estate  is  devised  by  a  will,  as  it  was  in  this  case, 
to  the  children  of  Jefferson  Coddington,  such  a  provision  can- 
not be  regarded  as  revoked  by  subsequent  language,  capable 
of  other  reasonable  construction,  or  less  clear  and  certain  than 
the  language  of  the  devise  or  bequest. 

Whenever  the  will  begins  with  an  absolute  gift,  in  order  to 
cut  it  down,  the  latter  part  of  the  will  must  show  as  clear  an 
intention  in  tliat  direction  as  the  prior  part  does  to  make  it. 
A  codicil  will  not  operate  to  revoke  a  previous  devise  or 
bequest  beyond  the  clear  import  of  the  language  used.  Effect 
must  be  given,  so  far  as  possible,  to  all  parts  of  the  will,  and 
when  the  several  provisions  can  be  reconciled  consistently 
with  the  intentions  of  the  testator,  as  they  appear  and  may  be 
gathered  from  the  original  instrument  and  codicil,  that  con- 
struction will  be  favored.  An  estate  once  devised,  or  an  inter- 
est intended  to  be  given,  will  not  be  sacrificed  on  the  ground 
of  repugnancy,  when  it  is  possible  to  reconcile  the  provisions 
supposed  to  be  in  conflict.  (  Van  Vechten  v.  Keaior^  63  N". 
Y.  55  ;  Taygart  v.  Murray,  53  N.  Y.  233 ;  Freeman  v.  Coit, 
96  N.  Y.  63 ;  Rosehoom  v.  Rosehoom,  81  N.  Y.  356 ;  Clarke 
V.  Leupp,  88  N.  Y.  228;  Hard  v.  Ashley,  117  N.  Y.  606; 
Byrnes  v.  Stilwell,  103  N.  Y.  453 ;  Viele  v.  KeeUr,  129  N. 
Y.  199 ;  Redfidd  v.  Redfield,  126  N.  Y.  466.) 

Where  the  language  is  not  clear,  or  where  the  meaning  is 
doubtful,   the   courts   will   not   favor  an  interpretation   that 
revokes  a  devise  once  given  ;  or  disinherits  an  heir;  or  divests 
a  remainder  in   fee  once  vested ;  or  excludes  issue  from   a 
remainder  originally  limited  upon  the  life  estate  of  a  parent ; 
or  prevents  the  issue  of  a  deceased  child  from  participation  in 
the  distribution  of  the  estate.     {Stol'es  v.  Weston,  142  X.  Y. 
433  ;  In  re  Brown,  93  N.  Y.  295  ;  Low  v.  Harmony^  72  N. 
Y.  408  ;  Scott  v,  Guernsey,  48  N.  Y.  106.)     The  will  in  ques- 
tion should  receive  a  construction  in  harmony  with  these  rules ; 
and  if  the  will  and  codicil  are  reasonably  capable  of  an  inter- 
pretation that  will  continue  the  remainders  in  the  children  of 
Jefferson,  according  to  the  original  plan  of  the  decaeed,  that 
construction  should  be  adopted. 
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We  think  that  the  testatrix  did  not  intend  to  revoke  that 
piirt  of  her  will  in  which  she  devised  to  the  children  of  Jeffer- 
son remainders  limited  upon  his  life  estate.  The  purpose  of 
the  codicil  was  to  substitute,  after  his  death,  the  four  surviv- 
ing children,  his  brothers  and  sisters,  to  the  life  estate  devised 
to  him  by  the  will.  It  was  no  part  of  the  plan  of  the  testa- 
trix to  change  the  disposition  which  she  had  already  made  of 
the  remainders  in  the  share  of  her  deceased  son.  They  had 
already  vested  under  the  will  on  its  taking  effect  in  his  chil- 
dren, and  no  reason  is  apparent  for  withdrawing  from  them 
what  had  once  been  given.  It  is  more  reasonable  to  suppose 
that  her  intention  was  when  executing  the  codicil  to  devise 
life  estates  to  her  own  surviving  children  in  the  one-iifth 
originally  given  to  the  deceased  son  for  life,  and  not  to  dis- 
turb the  remainders  in  fee  vested  in  his  children,  nor  to  dis- 
inherit them  as  to  tliat  part  of  her  estate. 

This  construction  is  reasonable  and  just  and  warranted  by 
the  rules  of  law  to  which  we  have  referred  as  applicable  in  the 
interpretation  of  the  language  of  a  testamentary  instrument 
in  which  provisions  of  this  character  are  expressed.  It  may 
not  l>e  the  necessary  construction,  but  it  is  enough  if  that  mean- 
ing may  reasonably  be  given  to  the  words  used.  A  construc- 
tion more  unfavorable  to  the  claims  of  the  children  of  Jeffer- 
son is  possible  by  a  close  adherence  to  grammatical  rules ; 
but  an  intention  on  the  part  of  the  testatrix  not  to  disturb 
what  had  been  given  them  by  the  will  is  more  reasonable  and 
probable.  It  is  not  doing  violence  to  the  language  of  the  tes- 
tatrix to  hold  that  the  words  "  such  child^^  at  the  end  of  the 
codicil  referred  to  Jefferson,  and  if  so  the  "  person  or  persons 
who  under  and  by  virtue  of  said  will  shall  be  entitled  to  the 
remainder  of  the  one-iifth,"  referred  to  his  children.  What 
the  testatrix  evidently  meant  was  that  her  four  surviving 
children  should  be  substituted  in  the  place  of  the  one  who 
had  just  died  as  to  the  life  estate,  and  that  his  children  should 
take  the  remainder  under  the  codicil  as  they  did  under  the 
original  will,  thus  preserving  the  original  plan  of  the  will, 
except  80  far  as  a  change  was  made  necessary  by  death. 
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The  whole  question  really  resolves  itself  into  the  inquiry 
whether  the  testatrix  by  the  codicil  intended  to  substitute  the 
issue  of  her  four  surviving  children,  as  devisees  of  the  remain- 
der in  Jefferson's  share,  in  place  of  his  own  children.  Such 
an  intention  on  the  part  of  the  testatrix  would  constitute  such 
a  notable  departure  from  the  uniform  plan  of  the  will,  as 
shown  by  the  whole  disposition,  that  it  should  not  be  imputed 
to  her  unless  the  language  is  open  to  no  other  construction. 

In  our  opinion,  the  codicil  is  reasonably  capable  of  the  inter- 
pretation that  the  remainders  devised  to  the  children  of  Jef- 
ferson under  the  will  have  not  been  changed  or  divested,  and 
so  the  contention  in  behalf  of  the  infant  defendant  should 
prevail. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  and  order  reversed. 
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1.  Statute  OF  Frauds  —  Pleading.  The  defense  of  the  Statute  of 
Frauds,  to  be  available,  must  be  pleaded. 

2.  Action  on  Oral  Contract.  In  an  action  on  an  oral  contract  within 
the  Statute  of  Frauds,  where  the  complaint  does  not  disclose  the  nature  of 
the  contract,  whether  oral  or  wriit?ii,  tlic  defendant  must  plead  the  stat- 
ute in  order  to  avail  himself  of  the  objection. 

3.  Denial  of  Contract.  The  mere  denial,  in  the  answer,  of  the  con- 
tract alleged  in  the  complaint,  when  the  character  of  the  contract  is  not 
disclosed,  does  not  entitle  the  defendant  to  attack  the  validity  of  the  con- 
tract under  the  Statute  of  Frauds,  upon  the  trial. 

4.  Consideration.  The  breaking  up  of  one's  home,  disposing  of  prop- 
erty at  a  sacrific^e,  removing  to  another  locality,  and  there  going  into  pos- 
session of  another's  premises  and  furnishing  him  with  a  home,  at  his 

'  request  and  direction,  constitute  a  good  consideration  for  a  contract  on  the 
latter's  part  to  convey  his  premises. 

5.  Action  for  Damages  for  Breach  op  Oral  Contract  to  Contet 
Realty.     If,  in  an  action  for  damages  for  t)reach  of  a  contract  to  convey 
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realty,  the  complaint  does  not  disclose  whether  the  contract  was  oral  or 
written,  and  the  answer  does  not  set  up  the  Statute  of  Frauds,  no  objec- 
tion to  proof  of  an  oral  contract,  or  to  the  validity  of  such  a  contract, 
under  the  statute,  can  be  raised  by  the  defendant  upon  the  trial;  and  if  an 
oral  contract,  on  a  good  consideration  and  to  the  effect  alleged  in  the  com- 
plaint, is  proved,  it  will  warrant  a  recovery  of  damages  for  non- perform- 
ance the  same  as  if  it  had  been  written. 
Matthews  v.  Matthetcs,  8  App.  Div.  616,  reversed. 

(Argued  October  26,  1897;  decided  November  28,  1897.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department,  entered 
Xovember  2,  1896,  which  modified  and,  as  modified,  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  recover  damages  for  the  breach 
of  an  alleged  contract,  by  which  tlie  defendant,  Horace  Mat- 
thews, agreed  to  transfer  his  property  to  the  plaintiff  and  her 
husband,  in  consideration  of  their  removing  from  Pierrepont, 
St.  Lawrence  county,  to  Keeseville,  Clinton  county,  and  going 
into  possession  of  the  defendant's  house,  lands  and  personal 
property,  and  tliere  making  a  home  for  him  for  life.  Tlie 
complaint  did  not  show  whether  the  alleged  contract  was  oral 
or  written.  The  answer  contained  a  general  denial,  but  did  not 
set  up  the  Statute  of  Frauds.  The  trial  court  awarded  the  plain- 
tiff $947  and  interest;  the  Appellate  Division  reduced  the  recov- 
ery to  the  sum  of  $70,  composed  of  items  for  certain  repairs  made 
for,  and  produce  furnished  to,  the  defendant.  Subsequently  to 
the  argument  in  the  Appellate  Division,  the  defendant  died, 
and  the  action  was  continued  in  the  name  of  his  administratrix. 

Further  facts  are  stated  in  the  opinion. 

(7.  0.  Van  Kirk  for  plaintiff.  The  contract  set  forth  in 
the  complaint  and  proved  upon  the  trial  is  a  valid  contract  for 
the  purposes  of  this  trial.  {Craiie  v.  Powell^  139  N.  Y.  379 ; 
Ilamer  v.  Sidway,  124  N.  Y.  538;  Porter  v.  Wormser^  94 
N.  Y.  431 ;  Wells  v.  Monihan,  129  K  Y.  164;  Ilominger  v, 
Jl£ulf(yrd^  90  Hun,  589.)  The  contract  thus  being  valid  (tlie 
defense  of  the  statute  having  been  waived),  plaintiff  stands 
37 
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before  this  court  in  the  same  position  as  if  the  contract  had 
been  in  writing,  and  is  entitled  to  damages  for  breach  of  the 
contract.  {Burtia  v.  Thompson^  42  X.  Y.  246  ;  Sedg.  on  Dam. 
[8th  ed.]  §  227 ;  Howard  v.  Daly,  61  N.  Y.  362.)  The  plain- 
tiflF  having  sliown  part  performance  and  liaving  taken  posses- 
sion of  the  premises  under  tlie  contract  and  at  the  request  of 
defendant's  intestate,  the  contract  is  taken  out  of  tlie  opera- 
tion of  the  Statute  of  Frauds.  {Miller  v.  Ball,  64  N.  Y. 
286 ;  Youfiff  v.  Ooerhaugh,  145  N.  Y.  158 ;  Lohddl  v.  Loh- 
deU,  36  N.  Y.  327;  Freeman  v.  Freeman,  43  N.  Y.  34; 
Sfernherger  v.  McGovern,  56  N.  Y.  12 ;  Murtha  v.  CurUy, 
90  N.  Y.  372 ;  Bell  v.  Merrifield,  109  N.  Y.  202 ;  Biiess  v. 
KtK^h,  10  Ilun,  301 ;  Caf  v.  Borland,  55  Barb.  481 ;  Law- 
rence V.  S,  Z.  R,  Co.,  36  Ilun,  467.) 

A,  W.  BoynUm  for  defendant.     The  invalidity  of  the  con- 
tract under  which  plaintiff  claims  to  recover  having  been 
expressly  decided  by  this  court,  the  case  is  brought  directly 
within  the  condemnation  of  the  rule  that  no  recovery  can  l)e 
based   upon    the  breach  of  an  invalid   contract.     {Dung  v. 
Parl-er,  52  N.  Y.  494 ;  Mills  v.  Goidd,  10  J.   &   S.    119 ; 
Blumenthal  v.  Blooming  dale,  100  X.  Y.  558 ;  Lawrence  v. 
Smith,  27  How.  Pr.  327;  UarshaY.  Reid,  ^f>  N.  Y.   415; 
Baldwin  v.  Palmer,  10  N.  Y.   232;  Erhen  v.  LoriUard,  19 
N.  Y.    301;  2    Addison  on   Cont.  714;  Matthews   v.    Mai- 
thews,  133  N.  Y.  679 ;  ITiggins  v.  D.,  Z.  c6  TT.  R,  R.  Co., 
m  N.  Y.  553 ;  McIIenry  v.  Hazard,  45  N.   Y.   580.)     The 
case  of  Crane  v.  Powell  (139  N.  Y.  379),  and  cases  following 
it,  do  not  sustain  the  decision  in  this  case,  since  in  that  case 
there  was  no  general  denial  in   the  answer,  and  no   specific 
objection  to  the  admission  of  the  evidence  when  offered  as 
there  were  in  this. 

Under  a  general  denial  the  defendant  must  be  permitted 
to  controvert  by  evidence  everything  which  the  plaintiff  is 
bound  in  the  first  instance  to  prove  to  make  out  her  cause 
of  action,  and  the  plaintiff  must  be  prepared  to  prove  a  valid 
contract  if  she  expects  to  recover  damages  for  the   breach 
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thereof;  and  her  evidence,  if  objected  to,  must  satisfy  the 
requirements  of  the  Statute  of  Frauds,  or  any  other  statute. 
{Grifn  7.  Z.  7.  H.  R.  Co,,  101  N.  Y.  354 ;  Simia  v.  Wissel, 
10  App.  Div.  326;  Milhank  v.  Jones,  127  N.  Y.  376; 
Arnold  v.  Angell,  62  N.  Y.  508 ;  20  Abb.  [N.  C]  333 ; 
Duffy  V.  O' Donovan,  46  N.  Y.   226 ;  Quackenhush  v.  Ehle, 

5  Barb.  469 ;  Robinson  v.  Raynor,  28  N.  Y.  494 ;  Shakes- 
peare V.  Markham,  72  N.  Y.  400 ;  Bonesteel  v.  Fa^i  Etten, 
20  Hun,  470.)  It  was  error  for  the  trial  court  to  allow  evi- 
dence of  items  of  damages  and  services  not  pleaded  in  the 
complaint  or  mentioned  in  plaintiff's  bill  of  particulars. 
[Matthews  v.  Huhhard,  47  N.  Y.  428 ;  Code  Civ.  Pro.  §  531 ; 
Southwick  V.  F,  Nat.  Bank,  84  N.  Y.  420;  Stevens  v. 
Mayor,  etc.,  84  N.  Y.  296.)  It  was  error  for  the  court  to 
allow  plaintiff  interest.  (White  v.  Ifiller,  78  N.  Y.  396; 
McMaster  v.  State,  108  X.  Y.  542 ;  Mansfield  v.  N.  Y.  C. 

6  II.  R.  R.  R.  Co.,  114  X.  Y.  331.) 

Andrews,  Ch.  J.  Subsequently  to  the  decision  of  the 
former  appeal  in  tliis  case  (133  X.  Y.  681),  the  case  of  Crane 
v.  Powell  (139  X.  Y.  379)  came  before  the  court,  in  which 
the  controverted  question  was  whether,  in  an  action  on  an  oral 
contract,  within  the  Statute  of  Frauds,  where  the  complaint 
did  not  disclose  the  nature  of  the  contract,  whether  oral  or 
written,  it  was  necessary  for  the  defendant  to  plead  the  statute 
in  order  to  avail  himself  of  the  objection.  The  question  was 
distinctly  decided  in  that  case,  and  it  was  held  that  the  statute 
was  a  defense,  and  unless  pleaded  was  not  available  to  the 
defendant  to  defeat  the  action.  The  case  must  be  regarded  as 
settling  the  law  of  this  state  upon  a  question  upon  which  courts 
of  different  jurisdictions  have  differed  in  opinion.  This  court 
regarded  the  rule  adopted  in  Crane  v.  Powell  as  sound  in 
principle  and  as  supported  by  the  rule  applied  in  analogous 
caaes. 

It  is  plain,  upon  the  view  that  the  Statute  of  Frauds  does 
not  make  an  oral  contract  within  its  terms  illegal,  but  only 
voidable  at  the  election  of  the  party  sought  to  be  charged,  that 
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such  election  must  be  manifested  in  some  affirmative  way. 
The  mere  denial  in  the  answer  of  the  contract  alleged  in  the 
complaint,  when  the  character  of  the  contract  is  not  disclosed, 
is  quite  consistent  with  an  intention  to  put  in  issue  simply  the 
fact  whether  any  agreement  was  entered  into,  eitlier  oral  or 
written.     One  of  tlie  rules  establislied  by  the  English  Judi- 
cature Act,  as  amended  in  1873  (38  &  39  Vict.,  ch.  77,  rule 
19),  ordained  that,  "  wliere  a  contract  is  alleged  in  any  plead- 
ing, a  bare  denial  of  tlie  contract  by  the  opposite  party  shall 
be  construed  only  as  a  denial  of  the  making  of  the  contract, 
and  not  of  its  IcgaHty  or  its  sufficiency  in  law,  whether  with 
reference  to  the  Statute  of  Fmuds  or  otherwise,"  and  in  TowU 
V.  Topham  (37  L.  T.  [X.  S.]  309),  Jessel,  M.  R.,  applied  the 
rule  to  the  pleadings  in  an  equity  case.     The  statutory  rule 
enacted  by  tlie  English  Judicature  Act  was  regarded  by  this 
court  in  Crane  v.  Powell^  as  declaring  the  true  rule  independ- 
ently of  statute. 

The  mere  denial  in  the  answer  in  the  present  case  of  the 
contract  alleged  in  the  complaint  did  not,  therefore,  raise  any 
question  under  the  Statute  of  Frauds,  and  it  could  not  be 
raised  by  objection  on  the  trial,  to  the  proof  of  the  oral  con- 
tract, for  the  very  conclusive  reason  that  the  statute  must  be 
pleaded  before  the  validity  of  the  contract  on  that  ground  can 
be  assailed.     Regarding  the  agreement  alleged  and  found  in 
this  case  as  one  for  the  sale  or  conveyance  to  the  plaintiflF  of 
the  house  and  lot,  and  applying  the  rule  established  in  Crane 
V.  Po\oeU^  it  is  plain  that  it  must  be  treated  as  a  valid  contract, 
and  its  breach  by  the  original  defendant  (who  has  died  since 
the  last  trial)  as  giving  a  right  of  action  for  damages,  as  if 
the  contract  had  been  written  and  not  oral.     The  complaint 
alleged  a  contract  founded  on  a  good  consideration,  but  did  not 
allege  whether  it  was  oral  or  written.     The  defendant  in  his 
answer  denied  the  making  of  the  contract  alleged,  but  did  not 
plead  the  Statute  of  Fi-auds  as  a  defense.     On  the  trial  the 
plaintiff  proved  an  oral  contract,  to  the  effect  stated   in   the 
complaint.     The  defendant  objected  that  the  oral  contract  was 
void  by  the  Statute  of  Frauds,  but  the  objection  was  over- 
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ruled.  There  was  no  amendment  of  the  pleadings,  and  the 
judge  before  whom  the  case  was  tried  found  that  the  plaintiff 
and  her  husband  had,  in  fulfillment  of  the  contract  on  their 
part,  broken  up  their  home  in  St.  Lawrence  county,  and,  at 
the  defendant's  request  and  by  his  direction,  had  disposed  of 
their  property  there  at  a  great  sacrifice,  and  removed  to  Clin- 
ton county  and  taken  possession  of  the  house  and  lot  and  other 
lands  of  the  defendant,  and  furnished  him  a  home  until,  with- 
out fault  on  their  part,  the  defendant  ejected  the  plaintiff  and 
her  husband  from  the  premises,  and  afterwards,  before  the 
commencement  of  the  action,  conveyed  the  house  and  lot  to  a 
stranger,  thereby  disabling  himself  from  performing  his  con- 
tract to  convey  the  house  and  lot  to  the  plaintiff.  The  judge 
found  that  the  plaintiff  and  her  husband  had  in  every  sub- 
stantial particular  performed  the  conti'act  on  their  part,  and 
at  all  times  had  been  ready  and  willing  to  perform  the 
same.  He  awarded  to  the  plaintiff  damages  in  the  sum  of 
nine  hundred  and  forty-seven  dollars,  with  interest,  which 
sum  was  two  hundred  and  fifty  dollai's  less  than  the  con- 
ceded value  of  the  house  and  lot,  and  was  no  more  than 
the  actual  loss  incurred  by  the  plaintiff  and  her  husband  in 
the  sale  of  their  property  in  St.  Lawrence  county,  the  expense 
of  removing  to  Clinton  county,  the  value  of  repairs  made  by 
them  on  the  defendant's  buildings,  and  of  services,  board,  &c. 
The  plaintiff,  in  her  original  right  and  as  assignee  of  her  hus- 
band, represents  the  claims  of  both.  It  is  not  claimed  that  the 
damages  awarded  are  excessive  or  that  tliey  exceed  the  true 
measure  of  damages,  if  the  oral  contract  is  to  be  treated  as 
valid.  It  is  insisted,  however,  that  the  decision  of  the  case  in 
this  court  on  the  former  appeal  (133  N.  Y.  681)  is  a  binding 
adjudication  that  the  contract  was  invalid.  But  that  decision 
was  rendered  before  the  case  of  Crane  v.  Powell  had  settled 
the  rule  in  this  state  that  the  defense  of  the  Statute  of  Frauds, 
to  be  available,  must  be  pleaded.  The  defendant  in  his  argu- 
ment on  the  former  appeal  insisted  upon  tlie  invalidity  of  the 
oral  contract,  and  it  was  assumed  by  the  court  and  by  counsel 
that  the  defendant  was  in  a  position  to  avail  himself  of  that 
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defense,  unless  there  had  been  such  part  performance  as  in 
equity  would  take  the  case  out  of  the  statute.  Upon  the 
trial  now  under  review  the  plaintiff  relied  upon  the  case  of 
Crane  v.  Poxodl^  and  insisted  that  the  question  of  the  validity 
of  the  oral  contract  within  the  statute  could  not  be  raised  by 
the  defendant,  and  this  contention  was  sustained  by  the  court. 
We  think  the  circumstances  justified  the  learned  judge  in 
treating  the  question  as  res  nova^  unembarrassed  by  the  former 
decision,  and  so  treating  it  we  are  of  opinion  that  the  judg- 
ment of  the  Special  Term  was  justified  by  the  evidence  and 
by  the  law,  and  that  the  modification  made  by  the  Appellate 
Division  was  erroneous. 

The  judgment  of  the  Appellate  Division  shoulo,  therefore, 
be  reverscil,  and  the  judgment  of  the  Special  Term  affirmed. 

All  concur. 

Judgment  reversed. 

Mary  Katz,  as  Executrix  of  Abraham  Katz,  Deceased,  and 
Louis  Maier,  Respondents,  v.  Joseph  Kaiser,  Appellant. 

1.  Real  Estate  —  Encroachment  of  Building  —  Evidence.  The 
evidence  as  to  the  fact  of  encroachment  upon  adjacent  premises  by  a 
building  examined  and  Tield  to  support  a  fiDding  that  there  was  no 
encroachment. 

2.  Encroachment  —  Common  Ownership — Easement.  If  the  owner 
of  a  lot  on  which  there  is  a  building  whose  wall  encroaches  upon  the 
adjoining  lot  acquires  title  to  the  adjoining  lot,  the  encroachment  ceases; 
and  if  he  subsequently  severs  the  title  to  the  lots,  the  adjoining  lot  is 
charged  with  the  servitude  of  the  wall,  and  the  title  to  the  dominant  lot  is 
not  open  to  the  objection  that  it  encroaches  upon  the  adjoining  lot. 

3.  Practical  Location  of  Boundaries.  A  practical  location  of 
boundaries,  which  has  been  acquiesced  in  for  a  long  series  of  years,  will 
not  be  disturbed. 

4.  Variance  in  Descriptions  —  Boundaries  Confirmed  by  Practical 
Location  and  Covenants  in  Mortgage.  If  the  owner  of  a  lot  makes  a 
practical  location  of  its  side  boundaries  by  erecting  a  building  which 
covers  its  entire  width  as  described  in  his  deed,  and  thereafter  executes  a 
mortgage,  with  covenants,  intended  to  cover  the  entire  lot,  but  which  for 
some  unexplained  reason  describes  it  as  a  few  inches  narrower  than 
described  in  his  deed,  such  practical  location,  and  the  covenants  in  the 
mortgage,  may  be  successfully  invoked,  as  against  the  original  ow^nerand 
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mortgagor  and  his  heirs,  to  extend  to  the  entire  original  lot  a  title  acquired 
through  a  foreclosure  sale,  after  the  practical  location  has  been  acquiesced 
in  for  between  thirty  and  forty  years. 
KaU  V.  Kaiser,  10  App.  Div.  137,  affirmed. 

(Submitted  October  27,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellata  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
ber 30,  1896,  whicli  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  II,  Rogan  for  appellant.  Whatever  the  intention  of 
Roberts  may  have  been  with  respect  to  the  premises  to  be 
covered  by  the  mortgage  to  the  Mutual  Life  Insurance  Com- 
pany, nothing  passed  to  the  mortgagee  under  said  mortgage 
except  what  was  described  therein.  {Thayer  v.  Flnton^  108 
N.  Y.  394 ;  Coleman  v.  J/.  B,  I  Co,,  94  X.  Y.  229 ;.  Fitz- 
patrick  v.  Sweeney,  56  Hun,  159;  121  N.  Y.  707;  Zhik  v. 
McManics,  49  Hun,  583  ;  Thomson  v.  Wilcox,  7  Lans.  376.) 
The  encroachment  of  three  and  one-half  indies,  or  three  and 
three-quarter  inches,  was  sufficient  to  defeat  the  present  action. 
{McPherson  v.  Sehade,  149  N.  Y.  16.)  The  vendee  is  entitled 
to  receive  title  to  the  land  witli  four  walls  to  the  house,  and 
these  should  stand  on  the  land  conveyed,  that  the  purchaser 
may  acquire  an  unimpeachable  title  to  all.  (Smithers  v. 
Steiner,  34  N.  Y.  Supp.  678;  Vought  v.  Williams,  120  K 
Y.  253;  S/nyth  v,  McCool,  22  Hun,  595;  Arnseen  v.  Bur- 
roughs, 27  N.  Y.  Supp.  958  ;  Stokes  v,  Johnson,  57  N.  Y. 
673.) 

Sainson  Ldchman  and  Theodore  Baumeister  for  respond- 
ents. The  objection  to  the  title,  that  the  house  encroaches  in 
the  rear  on  the  neighboring  lots,  is  untenable.  {Tefftw  Mnn- 
son,  57  N.  Y.  97;  M,  L^Ins,  Co,  v.  Corey,  135  IST.  Y.  326; 
Havens  v.  Kline,  51  How.  Pr.  82 ;  Sherman  v.  Kane,  86  N. 
Y.  57;  Reed  v.  Farr,  35  N.  Y.  113 ;  Baldwin  v.  Brown,  16 
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N.  r.  359 ;  Meyer  v.  Boyd^  51  Hun,  291 ;  Bveeive  v.  SUme^ 
5  N.  Y.  Siipp.  5  ;  F(yrd  v.  ScUosser,  13  Misc.  Rep.  205;  Wil- 
Jiehn  V.  Federgreen^  2  App.  Div.  483.)  The  mere  existence 
of  an  old  mortgage,  unsatisfied  on  the  public  records,  does  not 
in  itself  constitute  a  valid  objection  to  a  title,  the  presumption 
being  that  tlie  mortgage  has  been  paid,  or  the  right  of  fore- 
closure cut  off  by  lapse  of  time.  {Martin  v.  Stoddard^  127 
N.  Y.  61 ;  BeUioni  v.  O'Brien,  12  N.  Y.  394.) 

BARTLErr,  J.  The  plaintiffs,  vendors  of  real  estate,  seek  in 
this  action  to  compel  a  specific  performance  of  tlie  contract 
by  tlie  defendant,  the  purchaser  of  No.  747  East  Ninth  street. 
New  York. 

Three  objections  were  made  to  the  title,  viz.,  an  old  unsatis- 
fied mortgage,  encroachment  of  one-half  inch  on  the  street 
and  encroachment  of  half  an  inch  on  adjoining  lot  on  the  west, 
iTi  the  rear.  The  trial  court  found,  upon  suflicient  evidence, 
that  the  mortgage  does  not  constitute  an  incumbrance  upon 
the  premises  and  is  presumed  to  have  been  paid.  Also  that 
the  structure  upon  the  premises  does  not  encroach  upon  the 
street.  The  appellant  contends  that  as  to  the  further  finding, 
that  there  is  no  encroachment  on  adjoining  property,  it  is 
wholly  unsupported  by  evidence. 

As  the  order  of  the  Appellate  Division,  aftirming  judgment 
of  trial  court,  does  not  show  upon  its  face  that  the  decision 
was  unanimous  we  will  examine  this  point. 

The  source  of  plaintiff's  title  is  one  John  Roberts,  Jr.,  who, 
in  1851,  took  title  to  a  lot  of  land  on  the  north  side  of  East 
Ninth  street,  in  the  city  of  New  York,  twenty-five  feet  wide 
in  front  and  rear  by  ninety-two  feet  three  inches  deep,  the 
east  line  of  the  lot  being  ninety-three  feet  northwesterly  from 
the  northwesterly  corner  of  Ninth  street  and  Avenue  D. 
These  premises  were  known  as  lot  No.  115  on  a  certain  map. 

In  1880  Roberts  executed  a  mortgage  to  the  Mutual  Life 
Insurance  Company,  and,  for  some  unexplained  reason,  he  did 
not  follow  the  description  of  the  deed  to  him  in  1851,  but  con- 
veyed to  that  company  a  lot  which  is  admitted  to  be  wholly 
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located  on  original  lot  No.  115,  but  is  only  twenty-four  feet 
eight  and  one-half  inches  wide,  front  and  rear,  by  ninety-two 
feet  three  inclies  deep,  and  its  east  line  is  ninety-three  feet  two 
inches  westerly  from  Avenue  D.  The  result  was  that  Roberts 
retained  outside  of  the  description  contained  in  the  mortgage 
two  small  strips  of  land  within  original  lot  No.  115  as  con- 
veyed to  him,  viz.,  one  on  the  east  two  inches  wide,  and  one 
on  the  west  one  and  one-half  inches  wide. 

This  mortgage  was  foreclosed  in  1892,  and  the  referee  exe- 
coted  to  Abraham  Katz  and  Louis  Maier,  the  original  plain- 
tiflFs  and  vendors,  a  deed  following  the  description  in  the 
mortgage.  The  contract  of  sale  and  the  deed  tendered  defend- 
ant also  contained  the  same  description. 

It  was  proved  at  the  trial  that  in  the  early  days  of  his 
ownership,  Roberts  erected  a  building  on  the  premises.  A 
tenant  was  sworn  who  stated  that  she  had  lived  in  the  building 
continuously  for  thirty-one  years,  and  that  the  easterly  and 
westerly  walls  had  not  been  altered  or  moved  during  that  time ; 
that  all  of  the  walls  of  the  house  stand  just  where  they  stood 
when  she  moved  in. 

The  plaintiffs'  surveyor  swore  that  the  rear  of  the  east  wall 
was  ninety-three  feet,  west  of  Avenue  D,  and  the  defendant's 
surveyor  agreed  in  this  measurement.  The  surveyors  differed 
as  to  distance  of  the  front  end  of  the  east  wall  west  of  Avenue 
D;  the  plaintiffs'  made  it  ninety-three  feet  one  and  three- 
quarters  inches,  and  the  defendant's  ninety-three  feet  three 
inches.  It  will  thus  be  observed  that  there  is  no  question  of 
encroachment  on  the  east. 

The  plaintiffs'  surveyor  swore  that  the  house  in  front  was 
twenty-four  feet  eight  and  three-quarters  inches  wide  and  in 
the  rear  twenty-five  feet.  The  defendant's  surveyor  made  the 
house  in  front  twenty-four  feet  six  inches  wide,  and  in  the 
rear  twenty-five  feet  and  a  quarter  of  an  inch.  The  only 
possible  encroachment  on  the  west  under  this  state  of  facts  is 
one-quarter  of  an  inch  in  the  rear  if  defendant's  figures  are 
taken  as  correct,  and  none  whatever  if  plaintiffs'  figures  are 
accurate.     The  finding  of  the  trial  court,  that  there  was  no 
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encroachment  on  the  adjoining  premises,  is  thus  supported  by 
evidence  and  will  not  be  disturbed. 

It  further  appears  that  Roberts  acquired  title  to  the  prem- 
ises on  the  west  (lot  No.  116)  October  31,  1867,  and  held  it 
for  some  years.  Any  existing  encroachment  by  the  building 
on  lot  No.  115  ceased  at  that  time,  Roberts  being  the  com- 
mon owner  of  the  land. 

A  grantee  of  lot  No.  116  under  Roberts  took  the  premises 
charged  with  the  servitude  of  any  encroaching  wall.  {Lamp- 
man  V.  Milks  J  21  N.  Y.  505  ;  Rogers  v.  Slnsheimer^  50  N. 
Y.  646  ;  Paine  v.  Chandler,  134  N.  Y.  385.)  While  we  hold 
that  the  finding  of  no  encroachment  is  sustained  by  the  evi- 
dence, the  point  of  common  ownership  shows  that  the  charge 
of  encroachment  is  without  foundation. 

The  only  question  remaining  is  whether  the  fee  to  the  small 
strips  of  land  already  referred  to,  which  were  covered  by  the 
description  of  Roberts'  original  deed,  but  omitted  in  his  mort- 
gage to  the  Mutual  Life  Insurance  Company,  is  now  in  the 
heirs  of  Roberts,  or  do  the  covenants  of  the  mortgage  and  the 
practical  location  of  the  east  and  west  lines  of  the  premises  by 
the  erection  of  the  building  between  thirty  and  forty  years 
ago  make  a  complete  title  in  the  plaintiffs  ? 

It  is  coTiceded  that  the  only  persons  who  can  make  a  claim 
of  title  adverse  to  the  vendors  are  the  heirs  at  law  of  Roberts. 
The  uncontradicted  evidence  clearly  shows  that  between 
thirty  and  forty  years  ago  Roberts  made  a  practical  location 
of  the  boundary  lines  of  lot  No.  115,  when  he  erected  a 
building  that  in  the  rear  was  twenty-five  feet  wide,  covering 
the  entire  width  of  the  lot  he  purchased  in  1851. 

It  is  the  settled  rule  in  this  state,  resting  upon  public  policy, 
that  a  practical  location  of  boundaries  which  has  been  acqui- 
esced in  for  a  long  series  of  years  will  not  be  disturbed. 
{Baldwin  v.  Brown,  16  N.  Y.  359;  Ratdiffe  v.  Gray,  3 
Keyes,  510 ;  Reed  v.  Farr,  35  N.  Y.  113 ;  Sherman  v.  Kam, 
86  N.  Y.  57,  73.) 

Seldkx,  J.,  in  Baldwin  v.  Broxcn,  reasoned  that  this  rnle 
was  not  based  upon  the  idea  of  an  agreement,  either  express 
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or  impliiEjd,  but  rather  on  the  theory  that  acquiescence  is  proof 
of  so  conclusive  a  nature  that  the  party  is  precluded  from 
offelring  any  evidence  to  the  contrary,  and,  if  necessary,  the 
law  will  presume  a  conveyance.  The  learned  judge  says : 
"The  rule  seems  to  have  been  adopted  as  a  rule  of  repose, 
with  a  view  to  the  quieting  of  titles,  and  rests  upon  the  same 
reason  as  our  statute  prohibiting  the  disturbance  of  an  adverse 
possession  which  has  continued  for  twenty  years."  It  thus 
follows  that  Koberts  and  his  heirs  are  bound  by  this  prac- 
tical location,  and  the  plaintiils  can  give  defendant  a  good 
title  to  all  of  original  lot  No.  115  conveyed  to  Roberts  in 
1851. 

It  is  also  clear  that  when  Roberts  executed  the  mortgage  to 
the  Mutual  Life  Insurance  Company  he  intended  to  convey  to 
the  company  the  building  as  it  then  stood  upon  the  premises, 
and  such  intention  a  court  of  equity  will  carry  out.  {BrooJc- 
man  v.  Kurzman^  94  N.  Y.  272,  276.)  The  covenants  in  the 
mortgage  bound  Roberts  and  his  heirs,  and  may  be  invoked  to 
protect  the  title  of  the  plaintiffs. 

We  think  the  title  tendered  to  defendant  is  a  marketable 
one,  and  tliat  the  judgment  appealed  from  should  be  aflSrmed, 
with  costs. 

All  concur. 

Judgment  aflSrmed. 


John  H.  Heller,  Jr.,  et  al.,  as  Executors  of  and  Trustees 
under  the  Will  of  John  II.  Heller,  Deceased,  Respondents, 
V.  William  Cohen,  Appellant. 

1.  Appellate  Division — Reversal  —  New  Trial.  The  Appellate 
Division,  upon  reversing  a  judgment,  must  grant  a  new  trial  unless  it  is 
manifest  that  no  possible  nroof  applicable  to  the  issue  could  entitle  the 
respondent  to  recover. 

2.  Specific  Perfoumancb.  Rules  governing  the  enforcement  of  spe- 
cific performance  of  contracts  for  the  sale  of  land  collated. 

3.  Partition  —  Referee's  Deed.  If  a  referee's  deed  in  partition 
coyers  premises  other  than  those  described  in  the  complaint  and  directed 
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by  the  decree  to  be  sold,  it  is  without  authority  and  passes  no  title  to  the 
purchaser. 

4.  Vendor  and  Purchaser  —  Marketable  Title  —  Material 
Defects.  The  title  of  the  vendor  of  land  is  not  a  marketable  one,  and  he 
cannot  compel  the  purchaser  to  accept  it,  where  it  is  based,  as  to  a  portion 
of  the  premises,  upon  a  description  in  a  referee's  deed  in  partition  which 
covers  premises  other  than  those  described  in  the  decree  of  sale,  and  as  to 
another  portion  he  shows  no  record  title,  and  it  is  found  as  an  inference, 
not  opposed  to  the  weight  of  evidence,  from  special  facts  and  circum- 
stances, that  such  defects  are  material. 

5.  Materiality  of  Defect  in  Title  —  Question  op  Fact.  The 
question  as  to  the  materiality  of  a  defect  in  the  offered  title,  in  an  action 
for  specific  performance,  is  one  of  fact  when  it  depends  upon,  and  is  an 
inference  to  be  drawn  from,  circumstances;  and  the  Appellate  Division  is 
not  authorized  to  reverse  a  decision  of  the  trial  court  upon  such  question 
of  fact,  where  there  is  no  such  preponderance  of  proof  against  the  result 
reiiched  by  it  as  discloses,  with  reasonable  certainty,  that  its  conclusion 
WHS  erroneous,  or  against  the  weight  of  evidence. 

6.  Estoppel.  There  is  no  principle  by  which  the  unknown  act  of  a 
referee  in  partition,  in  describing  in  his  deed  other  premises  than  those 
described  in  the  complaint  and  decree,  estops  the  parties  to  the  partition 
action  from  disputing  the  correctness  of  the  deed;  and  a  marketable  title 
in  the  grantee  of  such  a  deed  cannot  be  based  upon  any  such  estoppel. 

7.  Correction  of  Defects  in  Title.  The  purchaser  of  real  estate 
from  one  whose  title  is  based  upon  a  judicial  sale  is  entitled  to  a  market- 
able title,  free  from  reasonable  doubt,  and  is  in  nowise  bound  to  remedy 
it  by  proceedings  to  correct  defects  in  the  judicial  sale. 

8.  Adverse  Possession.  The  mere  fact  that  the  vendor  and  his  pred- 
ecessor in  title  had  been  in  the  undisturbed  possession  of  the  premises 
described  in  a  contract  of  sale  for  more  than  twenty  years,  without  proof 
that  the  entry  was  under  a  particular  conveyance,  exclusive  of  any  other 
right,  does  not  of  itself  warrant  a  determination  that  their  title  has  become 
perfect  through  adverse  possession  under  a  written  conveyance,  as  against 
the  true  owner. 

9.  Title  Subject  to  Litigation.  The  purchaser  of  real  estate  ought 
not  to  be  compelled  to  take  property,  the  possession  of  which  he  may  be 
obliged  to  defend  by  litigation  where  the  title  may  depend  upon  a  ques- 
tion of  fact,  as,  where  he  would  be  required  to  resort  to  parol  evidence  to 
sustain  the  vendor's  title  by  adverse  poasession. 

10.  Variance  in  Description  of  Land.  A  variance  in  the  descrip- 
tion of  land  in  instruments  essential  to  the  title,  such  as  between  stating 
the  place  of  beginning' in  one  as  the  "  northwest"  corner  of  certain  streets 
and  in  the  other  as  the  "southwest"  corner,  cannot  be  disregarded  or 
changed,  in  support  of  an  offered  title,  in  an  action  to  compel  the  pur- 
chaser to  perform  his  contract,  where  there  is  no  sufficient  description  in 
the  instrument  sought  to  be  changed  to  plainly  indicate  the  property 
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intended  and  also  to  show  that  there  is  an  error  in  the  description  which 
may  be  disregarded  and  the  property  still  clearly  identified. 
EeUer  v.  Cohen,  9  App.  Div.  465,  reversed. 

(Argued  October  27,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  17,  1896,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  dismissing 
tlie  complaint  upon  the  merits  on  trial  at  Special  Term,  and 
directed  a  judgment  absolute  in  favor  of  the  plaintiffs. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  F,  Danfarth  and  Samuel  B.  Ilamhurger  for  appel- 
lant. The  obligation  of  the  defendant  to  purchase  was  upon  con- 
dition that  the  vendor  had  a  good  and  marketable  title  of  record, 
and  if  the  evidence  fell  short  of  establishing  such  a  title  the  pur- 
chaser was  not  bound  to  accept  it.  (Fry  on  Spec.  Perf.  §  573 ; 
Flureau  v.  Thornhill,  2  W.  Black.  1078 ;  J?.  P.  Comrs.  v. 
Armstrong^  45  N.  Y.  234  ;  Greenblatt  v.  Hermann^  144  N.  Y. 
13.)  A  court  of  equity  will  not,  by  its  interference,  compel  a  pur- 
chaser to  accept  a  title  unless  it  is  free  from  all  doubts,  either  as  to 
a  matter  of  fact  or  law,  or  if  it  is  so  clouded  by  apparent  defects 
that  prudent  men,  knowing  the  facts,  would  hesitate  to  take  it. 
[B,  P.  Comrs,  v.  Armstrong^  45  N.  Y.  234;  McPheraon  v. 
Schade^  149  N.  Y.  16.)  The  plaintiffs,  at  the  time  they  ten- 
dered a  deed  to  the  defendant,  had  no  title  to  the  north  100 
feet  of  the  premises  described  therein.  (2  K.  S.  ch.  5,  part  3, 
tit.  3,  p.  316 ;  Clapp  v.  Bromagham^  9  Cow.  306  ;  Postley  v. 
Kain,  4  Sandf.  Ch.  508 ;  Douhleday  v.  Tleath,  16  N.  Y.  80 ; 
Alnatt  on  Partition,  56 ;  Moore  v.  Onsloio^  Cro.  Eliz.  759 ; 
Taylor  v.  Layer,  Cro.  Eliz.  743,  760 ;  Striker  v.  Kelly,  2 
Den.  323  ;  Stone  v.  B,  IF".  Co.,  4  M.  &  C.  121.)  The  author- 
ity to  make  partition  or  sale  depends  upon  the  performance 
of  certain  preliminary  acts  prescribed  in  the  statute  and  which 
must,  in  all  cases,  be  shown  to  have  been  performed  when 
title  is  sought  to  be  established  under  such  a  sale  or  partition. 
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<2  R.  S.  318,  §§  5, 10,  60 ;  In  re  j\\  F.  a  &  IL  R.  R.  R,  Co., 
70  y.  Y.  191 ;  Denning  v.  Corwin^  11  Wend.  654 ;  Corwith 
V.  Grlffing,  21  Barb.  9;  MasU^n  v.  Olcoit,  101  N.  Y.  158; 
Jenkins  v.  Fahey^  73  N.  Y.  360  ;  Gallatin  v.  Cunningham, 
8  Cow.  361.)  Tlie  effect  of  the  record  in  partition  was  prop- 
erly regarded  by  the  court  at  Special  Term  as  conclusive  upon 
the  rights  of  the  parties.  {Cole  v.  Hall,  2  Hill,  625;  CastU 
V.  Matthews,  Lalor  [Supp.  to  Hill  &  Denio],  438 ;  Jlast^ny, 
Olcott,  101  X.  Y.  152.)  The  defendant  had  a  right  to  an 
indisputable  title  —  not  merely  a  title  valid  in  fact,  but  a 
marketable  title,  which  could  again  be  sold  to  a  reasonable 
purchaser,  or  mortgaged  to  a  person  of  reasonable  prudence 
as  a  security  for  a  loan  of  money.  {Moore  v.  Williams^  115 
K.  Y.  592 ;  Fernj  v.  Sampson,  112  N.  Y.  418  ;  BenisUins, 
Nealis,  144  X.  Y.  347 ;  2  R.  S.  200,  g  154.)  The  plaintiffs 
are  estopped  by  the  record  in  the  partition  proceedings. 
(Greenl.  on  Ev.  §§  527,  538,  539  ;  Wadsioorth  v.  Sharpsteen, 
8  N.  Y.  388  ;  Murray  v.  Deyo,  10  Hun,  3  ;  95  X.  Y.  219; 
52  N.  Y.  399  :  50  N.  Y.  381.) 

A,  Stern  and  Bailey  d&  Sullivan  for  respondents.  Courts 
will  construe  a  deed  and  description  therein  according  to  the 
intention  of  the  parties,  and  for  that  purpose  will  disregard 
erroneous  facts,  when  there  is  sufficient  left  in  the  description  to 
correctly  locate  and  identify  the  premises.  {Bookman  v.  Kurzr 
man,  94  N.  Y.  272 ;  Robinson  v.  JKime,  79  N.  Y.  147.)  Assum- 
ing for  the  purpose  of  argument  that  this  deed  was  ineffectual, 
the  plaintiffs  have,  notwithstanding,  a  good  title.  {Ottiiiger  v. 
Strasburger,  33  Hun,  466 ;  102  N.  Y.  692.)  The  reference 
in  all  the  deeds  to  the  will  of  Thomas  White,  and  following  the 
erroneous  description,  sufficiently  identifies  the  property  and 
cures  the  defect.  {Thayer  v.  Finion,  108  N.  Y.  399;  Grrary- 
din  v.  Hernandez,  29  Hun,  399.)  The  referee's  deed  was 
sufficient  to  convey  the  title.  {Croghan  v.  Livingston,  17  X. 
Y.  225;  Meyer  v.  Boyd,  51  Hun,  291 ;  Swettenham  v.  Leary^ 
18  Hun,  284 ;  Reed  v.  Farr,  35  X.  Y.  113 ;  Baldwin  v. 
Broion,  16  X".  Y.  359.)     If  the  deed  to  Tliomas  White  and 
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all  subsequent  deeds  are  void  for  uncertainty,  plaintiffs  have  a 
good  title  by  adverse  possession.  No  adjoining  owner  or  any 
other  person  can  Lave  any  possible  claim  to  any  portion  of 
these  premises.  (xY.  T,  S.  Co.  v.  Stem, 46  Hun,  206  ;  O'Con- 
nor V.  Higgins,  113  N.  Y.  511 ;  Oitinger  v.  Strashurger,  33 
Hun,  466 ;  102  K.  Y.  692 ;  Murray  v.  Hai-way,  56  N.  Y. 
344 ;  Shriver  v.  Shnver,  86  N".  Y.  575  ;  Iloepfner  v.  Sevestrey 
30  N.  Y.  S.  K  296.)  This  title  does  not  rest  upon  any  dis- 
puted question  of  fact  or  doubtful  question  of  law.  {Holly 
T.  Ilirsch,  135  N.  Y.  590.)  The  Appellate  Division  had  the 
power  to  render  final  judgment  in  favor  of  plaintiffs.  (Code 
Civ.  Pro.  §  1317;  Price  v.  Price,  33  Hun,  432 ;  Dainmert  v. 
0%Urji,  140  N.  Y.  47 ;  Wood  v.  Baker,  60  Hun,  337.) 

Martin,  J.  On  the  fourth  day  of  December,  1893,  the 
parties  to  this  action  entered  into  a  contract  for  the  purchase 
and  sale  of  certain  real  estate  in  the  city  of  New  York.  The 
plaintiffs,  in  consideration  of  the  sum  of  one  hundred  thousand 
dollars,  five  thousand  dollars  of  which  was  paid  at  the  execu- 
tion and  delivery  of  the  agreement,  and  the  remainder  to  be 
paid  on  the  delivery  of  the  deed  on  or  before  the  first  day  of 
February,  1894,  agreed  to  sell  to  the  defendant  certain  prem- 
ises which  were  described  therein  as  follows  :  *'  Beginning  on 
the  southerly  side  of  Grand  street  at  a  point  distant  seventy- 
iive  feet  eleven  and  one-half  inches  westerly  from  the  corner 
formed  by  the  intersection  of  the  southerly  side  of  Grand 
street  with  the  westerly  side  of  Chrystie  street;  running 
thence  southerly  one  hundred  and  twenty-five  feet  one  inch  ; 
thence  westerly  parallel,  or  nearly  so,  with  Grand  street 
twenty-five  feet  one  inch ;  thence  northerly  one  hundred  and 
twenty-five  feet  and  three  inches  to  the  said  southerly  side  of 
Grand  street ;  and  thence  easterly  along  said  southerly  side  of 
Grand  street  twenty-five  feet  to  the  point  or  place  of  begin- 
ning, be  all  said  several  distances  and  dimensions  more  or  less. 
The  premises  hereby  intended  to  be  conveyed  being  now 
known  and  designated  as  and  by  the  street  number  two  hun- 
dred and   forty-live   Grand   street,  as  now  built   upon  and 
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inclosed,  together  with  all  fixtures  in  said  premises  belonging 
to  the  parties  of  the  first  part." 

^At  the  time  named  the  plaintiffs  tendered  to  the  defendant 
a  deed  of  the  premises  described  in  the  agreement,  which  he 
refused  to  accept.  He  declined  to  accept  the  title  offered 
upon  the  grounds :  1.  That  the  description  of  the  premises  in 
the  conveyances,  through  which  the  plaintiffs  claimed  title, 
was  indefinite  and  insufiicient  to  convey  the  premises  described 
in  the  agreement.  2.  That  in  1867  they  were  sold  under  a 
decree  in  partition  and  purchased  by  the  plaintiffs'  testator, 
but  that  the  referee  appointed  to  make  such  sale,  without 
authority,  changed  the  description  in  the  deed  he  gave,  so  that 
it  did  not  conform  to  tliat  contained  in  the  complaint,  and, 
hence,  the  deed  was  invalid ;  and,  3,  that  a  survey  of  the 
premises  disclosed  that  they  conmienced  eleven  and  one-lililf 
inches  west  of  the  point  mentioned  in  the  deeds  to  the  plain- 
tiffs' testator  and  his  grantors,  immediate  and  remote,  and, 
therefore,  the  deed  tendered  did  not  convey  the  wliole  of  the 
premises  agreed  to  be  purchased,  and  also  included  laud  to 
which  the  plaintiffs  had  no  title. 

Subsequently,  this  action  was  commenced  to  compel  a  spe- 
cific performance  of  the  agreement  by  the  defendant.  It  was 
defended  upon  the  ground  that  the  plaintiffs  could  not  give  a 
good  or  marketable  title  to  the  premises. 

On  the  trial  at  Special  Term,  it  was  held  that  the  title 
offered  was  not  a  marketable  one,  for  the  reasons :  First^  that 
from  1810  to  1867  the  premises  had  been  described  in  the 
various  conveyances  through  which  the  plaintiffs  claimed  title, 
as  commencing  at  a  distance  of  seventy-five  feet  from  the 
northwest  corner  of  Chrystie  and  Grand  streets,  while  the 
description  in  tlie  contract  commenced  at  a  point  seventy-five 
feet  eleven  and  one-half  inches  from  the  southwest  corner  of 
Chrystie  and  Grand  streets ;  second^  that  such  conveyances 
did  not  locate  the  premises  with  sufiicient  certainty  to  prop- 
erly identify  them ;  and,  thirds  that,  although  the  deed  to  the 
plaintiffs'  testator  correctly  described  the  premises,  it  was 
unauthorized  and  invalid,  and,  hence,  the  plaintiffs  acquired 
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no  title  to  the  property  described  in  the  agreement  between 
the  parties.  The  court  also  held  that  if  the  defendant  was 
compelled  to  take  a  deed  of  the  land  described  in  the  con- 
tract, it  would  include  nearly  one  foot  of  land  on  the  western 
boundary  to  which  the  plaintiffs  had  shown  no  record  title. 
The  Special  Term  dismissed  the  plaintiffs'  complaint  on  the 
merits,  and  granted  a  judgment  in  favor  of  the  defendant  for 
the  sum  of  live  thousand  dollars  which  he  paid  upon  the  exe- 
cution of  the  contract,  with  interest  from  the  fourth  day  of 
December,  1893,  and  also  for  the  sum  of  two  hundred  and 
fifty  dollars  counsel  fee  for  examining  the  title  to  the  premises, 
together  with  costs. 

From  this  judgment  the  plaintiffs  appealed  to  the  Appel- 
late Division.  That  court  reversed  it,  and  directed  a  judg- 
ment in  favor  of  the  plaintiffs  for  the  relief  demanded  in  the 
complaint,  with  costs  of  the  trial  and  upon  the  appeal.  The 
validity  of  that  judgment  is  to  be  determined  here. 

The  decision  of  the  Appellate  Division,  so  far  as  it  directed 
the  entry  of  a  judgment  in  favor  of  the  plaintiffs,  was  clearly 
unauthorized.  Upon  reversing  a  judgment,  that  court  must 
grant  a  new  trial  unless  it  is  manifest  that  no  possible  proof 
applicable  to  the  issue  could  entitle  the  respondent  to  recover. 
It  must  affirmatively  appear  that  he  cannot  succeed  upon  a 
new  trial.  That  it  is  improbable  is  not  sufficient.  {Foot  v. 
^tna  Z.  In%.  Co.^  61  N.  Y.  571;  Goodwin  v.  Conklin^  85 
N.  Y.  21,  26;  Capro^i  v.  Thow^pson-,  86  K  Y.  418,421; 
Guernsey  v.  Miller^  80  N.  Y.  181.)  Obviously  the  Appellate 
Division  had  no  authority  to  direct  a  judgment  absolute 
against  the  defendant^  Consequently  it  follows  tliat,  in  any 
event,  a  new  trial  should  be  granted. 

But,  beyond  that,  the  question  is  presented  whether  the 
defendant  was  not  entitled  to  the  relief  granted  by  the  Special 
Term.  If  so,  then  the  judgment  entered  upon  ^\q  decision 
of  the  Appellate  Division  must  not  only  be  reversed,  but  the 
judgment  of  the  Special  Term  should  be  affirmed  as  well. 
This  court  has  so  recently  and  in  so  many  cases  examined  the 
question  as  to  the  circumstances  under  which  specific  perform- 
39 
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ance  of  a  contract  for  the  sale  of  land  will  l)e  decreed,  and 
stated  the  principles  of  law  which  should  control  in  such 
actions,  that  any  extended  discussion  of  those  questions  is 
quite  unnecessary  at  this  time.  We  need  only  to  state  briefly 
the  rules  estabHshed  by  this  court,  whicli  we  deem  applicable 
to  this  case. 

(1)  A  purchaser  at  a  judicial  sale  will  not  be  compelled  to 
take  a  doubtful  title,  and  where  irregularities  or  defects  exist 
in  the  proceedings  upon  which  the  title  rests,  that  require 
further  or  other  action  to  cure  them,  and  so  prevent  a  per- 
formance of  the  contract  of  sale  by  the  vendors  at  the  time 
fixed,  the  objection  of  tlie  purcliaser,  based  upon  the  existence 
of  those  defects,  should  not  be  overruled,  but  he  should  be 
relieved  from  his  contract,     {loole  v.  Toole^  112  N.  Y.  333.) 

(2)  Where  a  vendee  seeks  to  rescind  a  contract  for  the  sale 
of  real  estate  on  account  of  defect  of  title,  the  question  as  to 
the  materiality  of  the  defect  is  one  of  fact  when 'it  depends 
upon  and  is  an  inference  to  be  drawn  from  circumstances. 
{Stokes  v.  Johnson,  57  N.  Y.  673.) 

(3)  To  entitle  a  vendor  to  specific  performance,  he  must  be 
able  to  tender  a  marketable  title.  A  purchaser  ought  not  to 
be  compelled  to  take  property,  the  possession  of  which  he  may 
be  obliged  to  defend  by  litigation.  He  should  have  a  title 
that  will  enable  him  to  hold  his  land  free  from  probable  claim 
by  another,  and  one  that,  if  he  wishes  to  sell,  would  be  reason- 
ably free  from  any  doubt  which  would  interfere  with  its  market 
value.  If  it  may  be  fairly  questioned,  specific  performance 
will  be  refused.  (  Vought  v.  Williams,  120  K  Y.  253,  257  ; 
Shriver  v.  Shynver,  86  N.  Y.  575,  584 ;  Fleming  v.  Bum- 
ham,  100  N.  Y.  1.) 

4)  So,  where  tliere  is  a  defect  in  the  record  title  which  can 
be  supplied  only  by  resort  to  parol  evidence,  and  the  title  may 
depend  upon  questions  of  fact,  the  general  rule  is  that  the 
purchaser  will  not  be  required  to  perform  his  contract. 
{Irving  v.  Cam^^lell,  121  N.  Y.  353 ;  Holly  v.  llirsch,  135 
N.  Y.  590,  598.) 

(5)  The  right  of  specific  performance  by  a  decree  of    a 
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court  of  equity  rests  in  judicial  discretion,  and  may  be  granted 
or  withlield  upon  a  consideration  of  all  the  circumstances  and 
in  the  exercise  of  such  discretion.  {Miles  v,  Dover  Furnace 
Ir(m  Co,,  125  N.  Y.  294,  297 ;  Seymour  v.  Delancey,  6 
Johns.  Ch.  222;  Margraf  v.  Muir,  67  N.  Y.  155 ;  GoUMf 
V,  Stranahan,  138  N.  Y.  345,  351 ;  McPheraon  v.  Sohade, 
149  N.  Y.  16,  21.) 

The  only  title  the  plaintiffs'  testator  had  to  one  hundred 
feet  of  the  premises  in  question  was  under  a  deed  made  by  a 
referee  in  a  partition  action  between  the  then  owners  of  the 
premises.  The  premises  sought  to  be  partitioned  in  that  action, 
so  far  as  they  included  the  land  in  question,  were  described  in 
the  complaint  as  follows:  "All  that  certain  lot,  piece  or 
parcel  of  ground,  with  the  buildings  thereon  erected,  situate, 
lying  and  being  in  the  Tenth  Ward  of  the  City  of  New  York, 
beginning  at  the  distance  of  seventy-five  feet  from  the  north- 
west corner  of  Chrystie  (formerly  First)  Street  on  Grand 
Street,  and  runs  south  one  hundred  feet,  more  or  less,  to  Isaac 
Berrian's  ground  by  a  straight  line;  then  west  twenty-tive 
feet,  more  or  less,  to  Thomas  White's  ground ;  then  north  one 
hundred  feet  to  Grand  Street,  more  or  less,  and  then  down 
Grand  Street  to  the  place  of  beginning,  twenty -live  feet,  more 
or  less."  The  foregoing  was  the  only  description  of  them 
contained  in  the  complaint  therein.  Subsequently,  that  case 
was  referred  to  a  referee  to  take  proof  of  the  facts  alleged. 
As  to  the  property  in  question  he  reported  that  the  decedent, 
under  whom  the  parties  claimed,  obtained  title  thereto  through 
a  deed  from  one  William  Schotts  to  him,  dated  May  1,  1821, 
which  was  produced,  and  that  the  decedent  had  been  in  posses- 
sion of  the  premises  described  in  the  complaint  more  than 
twenty -five  years  prior  to  his  death,  and  was  in  possession  at 
that  time. 

The  testimony  taken  on  the  trial  before  the  referee  in 
that  action  is  contained  in  the  record,  and  shows  that  the 
proof  related  only  to  the  premises  as  described  in  the  com- 
plaint. Upon  his  report  the  Special  Term  entered  a  decree 
directing  the  property  first  described  in  the  complaint,  which 
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was  the  property  in  question,  to  be  sold,  and  the  same  ref- 
eree was  appointed  to  make  sucli  sale.  In  that  decree  the 
property  which  he  was  directed  to  sell  was  described  in  the 
same  manner  as  it  was  in  the  complaint.  It  was  sold  by  him 
and  purchased  by  John  H.  Heller,  the  plaintiffs'  testator. 
The  referee,  however,  when  he  gave  a  deed  of  the  premises, 
instead  of  describing  the  property  as  it  was  described  in  the 
complsint  and  decree  authorizing  the  sale,  changed  the  descrip 
tion  therein  by  altering  the  point  of  commencement  so  that  it 
began  at  the  southwest  corner  of  Grand  and  Chrystie  streets 
instead  of  the  northwest  corner  of  those  streets.  That  altera- 
tion in  the  description  was  made  without  any  order  of  the 
court  or  any  other  authority  whatsoever.  After  making  the 
sale,  the  referee  made  his  report  to  the  court,  which  was  to 
the  effect  that  he  had  sold  these  premises  as  described  in  the 
complaint  for  the  sum  of  $37,400.  That  report  was  subse- 
quently confirmed  by  the  Supreme  Court,  and  the  referee  was 
directed  to  convey  to  the  purchaser  the  premises  as  described 
in  the  complaint  and  decree. 

Thus  it  is  seen  that  in  the  report  of  the  referee,  in  the 
order  directing  the  sale,  in  the  referee's  report  of  sale,  in  the 
order  confirming  it,  in  the  order  directing  a  conveyance,  and 
in  the  proof  before  the  referee,  the  same  description  was  given 
of  the  premises  as  was  given  in  the  complaint  in  that  action. 

If  the  description  in  the  complaint  is  controlling,  then  it  is 
clear  that  the  plaintiffs'  testator  by  the  referee's  deed  obtained 
title  to  only  a  portion  of  the  one  hundred  feet  which  were 
included  in  the  premises  wliich  the  plaintiffs  agreed  to  sell  and 
convey  to  the  defendant.  The  fact  that  that  deed  described 
the  premises  sold  by  the  plaintiffs  to  the  defendant  can  hardly 
be  regarded  as  changing  the  situation.  Obviously,  the  referee 
had  no  title  to  the  premises,  and  hence  could  transfer  none 
except  such  as  he  was  ordered  by  the  court  to  convey.  His 
duties  were  ministerial  in  their  nature,  and,  consequently,  lie 
possessed  no  authority  to  vary  the  judgment  or  decree  direct- 
ing the  sale  or  to  convey  or  transfer  any  property  except  in 
pursuance  of  its  directions.     {People  ex  rel.  Day  v.  Bergen^ 
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53  X.  Y.  404.)  The  sale  was  valid  only  as  far  as  it  was  in 
compliance  with  the  decree  in  that  action.-  So  far  as  the  deed 
covered  premises  other  than  those  described  in  the  complaint 
and  directed  by  the  decree  to  be  sold,  it  was  without  authority 
and  passed  no  title  to  the  purchaser. 

Moreover,  the  premises  described  in  the  contract,  which  the 
plaintiffs  by  this  action  seek  to  compel  the  defendant  to  per- 
form, included  eleven  and  one-half  inches  of  ground  on  the 
westerly  side,  to  which  the  plaintiffs  showed  no  record  title. 
Upon  these  facts  the  learned  trial  judge  found  that  the  plain- 
tiffs' title  was  not  a  marketable  one.  We  are  of  the  opinion 
that  this  finding  was  authorized  by  the  proof  and  that  the 
Appellate  Division  was  not  justified  in  reversing  the  judgment 
of  the  Special  Term. 

Obviously  there  were  imperfections  or  defects  in  the  plain- 
tiflfe'  chain  of  title.  Under  the  rules  established  by  the  decis- 
ions of  this  court,  the  question  as  to  the  materiality  of  a 
defect  is  one  of  fact  when  it  depends  upon  and  is  an  infer- 
ence to  be  drawn  from  circumstances.  Here  there  were  special 
facts  and  circumstances  to  be  taken  into  account  and  con- 
sidered by  the  trial  court  in  determining  the  materiality  of  the 
.  defects  in  the  plaintiffs'  record  title,  and  the  effect  of  the 
plaintiffs'  inability  to  convey  that  portion  of  the  land  to  which 
they  had  no  title  and  which  was  included  in  the  contract 
l)etween  the  parties.  As  the  materiality  of  these  defects  in 
the  plaintiffs'  title  was  a  question  of  fact,  the  learned  Appel- 
late Division  was  not,  we  think,  authorized  to  reverse  the 
decision  of  the  Special  Term,  as  there  was  no  such  preponder- 
ance of  proof  against  the  result  reached  by  it  as  disclosed, 
with  reasonable  certainty,  rliat  its  conclusion  was  erroneous, 
or  against  the  weight  of  evidence.  "  To  sustain  a  reversal  on 
the  facts  by  an  intermediate  court,  it  must  appear  that  the 
decision  of  the  trial  conrt  is  against  the  weight  of  evidence, 
or  that  the  proof  so  clearly  preponderates  in  favor  of  a  con- 
trary result  that  it  can  be  said,  with  a  reasonable  degree  of 
certainty,  that  the  trial  court  erred  in  its  conclusions."  {Foster 
V.  Boohwalter,  152  N.  Y.  166, 168.) 
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But  it  is  said  that  even  if  the  deed  given  by  the  referee  to 
the  plaintiffs'  testator  was  invalid,  still,  the  heirs  of  his  grantor 
would  be  bound  by  the  description  ill  the  referee's  deed,  upon 
the  ground  that  they  sold  the  property,  received  the  proceeds, 
and  are,  therefore,  estopped  from  disputing  the  testator's  title 
to  the  premises  as  described  therein.  It  is  difficult  to  per- 
ceive the  grounds  upon  which  such  an  estoppel  could  be 
based.  The  parties  to  the  partition  action  were  doubtless 
served  with  a  copy  of  the  summons  and  complaint,  or  sum- 
mons and  notice  of  object  of  action,  which  disclosed  that  the 
action  was  for  the  partition  of  the  premises  described  therein. 
As  the  decree  of  the  court  authorized  the  referee  to  sell  the 
premises  thus  described,  and  none  other,  how  the  unknown 
act  of  the  referee  in  describing  other  premises  in  his  deed 
would  estop  the  parties  from  disputing  its  correctness,  is 
not  quite  apparent.  We  hardly  think  it  can  be  held  that 
the  plaintiffs  have  a  marketable  title  based  upon  any  such 
estoppel. 

The  learned  justice  of  the  Appellate  Division  who  delivered 
the  opinion  of  that  court  in  this  case,  stated  that  the  pur- 
chaser at  the  referee's  sale  was  entitled  to  a  conveyance  of  the 
property  described  in  the  complaint  in  that  action,  since  he 
bought  and  paid  for  it.  This  must  be  admitted.  But  the  dif- 
ficulty with  the  title  obtained  by  the  plaintiffs'  testator  lies  in 
the  fact  that  the  referee  disregarded  the  description  contained 
in  the  complaint  and  the  decree  directing  the  sale,  and  made 
a  new  description  of  his  own,  which  included  one  hundred 
feet  of  the  property  which  the  plaintiffs  agreed  to  convey  to 
the  defendant,  while  he  was  autliorized  by  the  decree  to  sell 
the  property  described  in  the  complaint,  which  constituted 
only  about  one-half  of  it. 

It  may  be  that  the  purchaser  under  the  partition  sale,  or  his 
representatives,  may  apply  to  and  obtain  from  the  Supreme 
Court  a  correction  of  the  record  in  the  partition  action,  and 
thereby  perfect  the  title  to  the  premises  in  the  plaintiffs.  But 
the  defendant  should  not  be  required  to  bear  the  burden  and 
expense  of  such  a  proceeding.     He  was  entitled  to  a  marketr 
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able  title,  free  from  reasonable  doubt,  and  was  in  nowise  bound 
to  remedy  its  defects.     {Toole  v.  Toole^  supra,) 

Again,  it  is  said  that  the  plaintiffs'  title  had  become  perfect 
through  the  adverse  possession  of  their  testator.  The  learned 
Appellate  Division,  although  it  assumed  to  do  so,  was  not  in  a 
position  to  determine  that  question.  The  proof  was  not  suf- 
ficient to  require  such  a  determination  by  the  Special  Term, 
and  it  declined  so  to  hold.  The  reversal  of  that  determina- 
tion and  a  finding  by  the  Appellate  Division  that  the  plaintiffs 
had  a  title  by  adverse  possession,  were  unauthorized.  There 
are  cases  where  title  by  adverse  possession  may,  and  will, 
be  upheld.  If  there  is  no  disputed  question  of  fact,  and  the 
possession  has  been  clearly  adverse  and  undisturbed  for  the 
required  period,  the  title  may  be  sustained.  But  even  in  such 
a  case  that  class  of  titles  is  not  looked  upon  with  much  favor 
by  persons  who  contemplate  purchasing  the  property  or  loaning 
their  money  thereon,  or  by  the  courts.  {Hartley  v.  James^  50 
N.  Y.  38.) 

To  establish  title  by  adverse  possession,  it  must  be  shown 
that  the  person  holding  the  possession  did  so  in  open  hostility 
to  the  rights  of  the  true  owner.  The  presumption  is  that  the 
possession  is  iri  subordination  to  the  actual  title.  {Doherty  v. 
MaUell^  119  N.  Y.  646.)  It  is  not  sufficient  that  he  has  merely 
held  the  possession  undisturbed  for  the  period  of  twenty  years. 
The  fact  that  the  plaintiffs  and  their  predecessor  in  title  were 
in  the  imdisturbed  possession  of  the  land  for  twenty  years  and 
upwards,  does  not  show  that  the  possession  was  adverse.  It  does 
not  necessarily  follow  therefrom  that  their  entry  was  under 
the  deed  mentioned,  ejxclusive  of  any  other  right,  and  this  was 
essential  to  constitute  an  altiverse  holding  under  a  written  con- 
veyance, which  would  divest  the  title  of  the  true  owner  after 
twenty  years.  It  may  be  that  there  was  an  adverse  possession 
for  the  requisite  period.  But  the  court  cannot  draw  that 
inference  from  the  evidence  in  this  case,  as  the  most  that  can 
be  said  to  have  been  established  by  it  is  that  the  plaintiffs' 
testator  was  in  the  undisturbed  possession  of  the  premises  for 
a  period  of  more  than  twenty  years.     {Kneller  v.  Lang^  137 
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N.  Y.  580.)  The  theory  upon  which  the  legal  title  to  land 
may  be  acquired  by  one  holding  it  adversely  for  that  period, 
is  that  it  is  to  be  implied  because  of  the  acquiescence  of  the 
true  owner  in  the  hostile  claim  of  title  for  that  time.  {Baker 
V.  Oakwood^  123  N.  Y.  16.)  We  think  no  such  implication 
arises  from  the  proof  in  this  case. 

Moreover,  to  sustain  the  plaintiffs'  title  by  adverse  pos- 
session, the  defendant  or  his  grantees  would  be  required  to 
resort  to  parol  evidence,  and  it  may  be  that  it  will  depend 
upon  an  issue  of  fact  as  to  wliich  some  dispute  may  arise. 
Under  such  circumstances,  the  purchaser  ought  not  to  be  com- 
pelled to  take  property,  the  possession  of  which  he  may  be 
obliged  to  defend  by  litigation  where  the  title  may  depend 
upon  a  question  of  fact.  {Irving  v.  Campbell,  Holly  v.  Hiraeh^ 
supra,) 

The  respondents  likewise  urge  that  the  case  of  Brookman 
v.  Kurznian  (94  X.  Y.  272),  and  other  similar  cases  cited,  are 
controlling  upon  the  question  of  the  sufficiency  of  the  descrip- 
tion contained  in  the  deed  and  judgment  under  which  they 
claim  title,  and  insist  that  they  justified  the  Appellate  Division 
in  changing  the  description  as  to  the  place  of  beginning  from 
the  northwest  to  the  southwest  corner  of  Grand  and  Chrystie 
streets,  and  in  holding  that  the  premises  included  in  such 
amended  description  were  the  premises  to  wliich  the  plaintiflfe 
had  title.  We  do  not  think  those  cases  sustain  that  decision. 
It  will  be  found  that  in  each  of  the  cases  cited  there  was  a 
sufficient  description  in  the  conveyance  there  under  consider- 
ation not  only  to  plainly  indicate  the  property  intended,  but 
also  to  show  that  tiiere  was  an  error  in  the  description  which 
niiglit  be  disregarded,  and  the  property  still  clearly  identified. 
It  was  upon  the  ground  that  the  property  could  be  clearly 
identified  by  the  description  as  it  existed  in  those  cases,  and 
that  it  plainly  showed  that  there  was  an  error  in  the  descrip- 
tion, that  those  decisions  were  based.  But  they  have  no  appli- 
cation here,  as  the  case  at  bar  is  unlike  the  cases  cited.  Here, 
unless  the  point  of  beginning  is  established,  there  is  no  suf- 
ficient description  to  identify  the  premises  with  that  certainty 


1897.] 


Mati'eb  of  Brown. 


313 


N.  Y.  Bep.] 


Statement  of  case. 


which  Bhould  exist  before  the  defendant  ought  to  be  required 
to  accept  the  title  offered.  Nor  was  there  any  proof  that  the 
premises  could  be  identified  by  the  adjoining  lands  which  was 
sufficient  to  satisfy  the  rules  relating  to  this  subject. 

Unless  the  title  offered  was  marketable  and  free  from 
reasonable  doubt,  the  defendant  ought  not  to  be  required  to 
accept  it.  While  we  do  not  regard  the  plaintiffs'  title  as 
actually  bad,  and  while  it  is  quite  probable  that  a  good  title 
may  be  established,  yet  we  think  the  proof  was  insuflScient  to 
show  that  it  was  so  far  free  from  any  reasonable  doubt  as  to 
require  its  acceptance  by  the  defendant,  and  hence  that  the 
trial  court  properly  dismissed  the  complaint  and  awarded  the 
defendant  the  relief  to  which  he  was  entitled. 

The  judgment  of  the  Appellate  Division  should  be  reversed, 
and  the  judgment  entered  upon  the  decision  of  the  Special 
Tenn  aflSrmed,  with  costs  to  the  appellant  in  the  Appellate 
Division  and  in  this  court. 

All  concur. 

Judgment  reversed. 

In  the  Mattel*  of  the  Accounting  of  Stephen  Brown  and 
DwiGHT  Merriman,  as  Trustees  under  the  Will  of  Abraham 
Wing,  Deceased. 

Ella  W.  Sharp,  Appellant ;  William  H.  Withington,  as 
Administrator  of  Howard  L.  Merriman,  Deceased,  et  al., 
Kespondents. 

1.  Will  —  Vested  Remainders.  Where  the  apparent  intention  of  the 
testator  is  that  remainders  shall  vest  in  persons  as  to  whom  there  is  no 
uncertainty,  subject  to  the  life  estate  or  estates  created  by  the  wiH  (as,  that 
they  shall  vest  in  his  grandchildren,  and  there  are  grandchildren  in  being 
at  his  death,  and  there  is  nothing  in  the  will  making  such  provision  depend- 
ent upon  survivorship  to  the  time  of  distribution),  the  disposition  relates 
back  to  the  time  of  the  testator's  death,  and  the  vesting  is  of  that  date. 

2.  Power  of  Sale.  The  presence  in  a  will,  of  an  imperative  power  of 
sale  given  to  the  executors  to  be  exercised  at  a  future  time,  does  not 
necessarily  prevent  a  vesting,  especially  when  it  is  apparent  from  the 
other  provisions  of  the  will  that  it  was  intended  that  the  estate  shoald 
rest  presently. 
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3.  Conversion  op  Real  Property  into  Personal.  The  fact  that 
by  the  exercise  of  the  power  of  sale  given  to  the  trustees  of  an  estate  for 
lives,  and  to  which  the  remainder  is  subject,  real  property  would  become 
personal  property,  makes  no  difference  in  the  effect  of  the  power  of  sale 
upon  the  question  of  the  vesting  of  the  remainder  as  of  the  date  of  the 
testator's  death. 

4.  Estate  of  Testamentary  Trustees.  Where  an  estate  is  devised  in 
trust,  to  provide  an  income  for  life  beneficiaries  and  at  their  death  to 
divide  among  remaindermen  as  to  whom  there  is  no  uncertainty,  the  trust 
estate  vests  in  the  trustees  not  absolutely,  but  subject  to  the  remainder 
over  on  the  termination  of  the  trust,  and  the  remainder  does  not  vest  in 
the  trustees  at  all. 

6.  Direction  to  Divide.  The  general  rule,  that  when  a  testamentary 
gift  is  found  only  in  a  direction  to  divide  at  a  future  time,  the  gift  is 
future  and  contingent  and  not  vested,  is  subordinate  to  the  primary  canon 
of  construction,  that  the  intent,  to  be  collected  from  the  whole  will,  must 
prevail. 

6.  Determination  of  Class.  When  a  devise  or  bequest  is  made  to 
a  class,  as,  to  children  of  children,  the  class  will,  in  the  absence  of  a 
definite  intention  disclosed  by  the  will,  be  ascertained  and  determined  as 
of  the  death  of  the  testator;  and  if  tbe  estate  then  vests,  it  vests  in  the 
individual  bencflciarios  as  tenants  in  common. 

7.  Income  Attached  to  Vested  Remainders,  Pending  Distribution 
OF  Corpus.  If  a  will  gives  a  portion  of  the  income  of  the  estate  to  the 
widow  for  life  and  the  income  of  a  specific  share  of  the  residue  to  each 
child  for  life,  with  remainders  over  to  children's  children,  in  such  terms 
that  the  remainders  vest,  at  the  testator's  death,  in  the  grandchildren  in 
being  at  that  time,  as  tenants  in  common,  subject  to  the  outstanding  life 
estates,  with  a  postponement  of  distribution  dependent  upon  the  death  of 
the  widow,  the  estate  vested  in  the  grandchildren  draws  to  it  their  parent's 
share  in  the  income,  in  case  of  the  death  of  the  testator's  children,  the 
widow  still  living;  and  if  a  grandchild,  whose  remainder  was  vested, 
dies,  his  share  in  such  income  passes  to  his  personal  representative. 

Matter  of  Merrimnn,  91  Hun,  120,  affirmed. 

(Argued  October  27,  1897;  decided  November  28,  1897.) 

Appeal  from  a  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
Januarj'  3,  1896,  which  affirmed  a  decree  of  the  Surrogate's 
Court  of  Warren  county,  stating  and  settling  the  accounts  of 
Stephen  Brown  and  D wight  Merriman,  as  trustees  under  the 
will  of  Abraham  Wing,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


•   1897.]  Matter  OF  Brown.  315 

N.  Y.  Rep.]  Points  of  counsel. 

Richxird  L,  Hand  for  appellant.      The  entire  estate   i& 

vested  in  the  executors,  as  trustees,  and  the  title  will  remain 

in  them  until  the  death  or  remarriage  of  Frances  A.  Wing. 

(Schouler  on  Wills,  §  466 ;  1  Jarman  on  Wills  [6th  ed.],  839  ; 

Cochrane  v.  Schelly  140  N.  Y.  516  ;  Dana  v.  Murray^  122^ 

N.  Y.  604 ;  Delaney  v.  McCormack,  88  N.  Y.  174 ;  Vincent 

V.  Newho'U'^e^  83  N.  Y.  505 ;  Downing  v.  Marshall^  23  N. 

Y.  366  ;  In  re  Baer^  147  N.  Y.  348 ;  Delafield  v.  Shipman, 

103  N.  Y.  463 ;  Shipman  v.  Rollins,  98  N.  Y.  311 ;  Smith 

V.  Edwards,  88  N.  Y.  92 ;  Colton  v.  Fox,  67  N.  Y.  348.) 

There  is  no  vesting  of  income,  but  a  simple  direction  to  pay  ity 

aB  it  comes  into  existence,  to  a  class  then  in  existence.     The 

appellant,  Ella  W.  Sharp,  is  the  only  person  now  answering 

the  description,  and,  therefore,  is  solely  entitled  to  said  income. 

(Scott  V.  Nevius,  6  Duer,  672 ;  Tolles  v.  Wood,  99  N.  Y.  616  \ 

Wetmore  v.  Wetmore,  149  N.  Y.  520 ;  In  re  Allen,  151  K 

Y.  243 ;  In  re  Kimlerly,  150  N.  Y.  90 ;  In  re  Baer,  147  N. 

Y.  348 ;  Bisson  v.  W,  S,  R,  R,  Co.,  143  N.  Y.  125  ;  Delaney 

V.  McCormack,  88  N.   Y.  174 ;  Ferrer  v.  Pyne,  81  N.  Y. 

281 ;  Hoppoch  v.  Tucker,  59  N.  Y.  202.)     If  the  construction 

of  this  will  were  doubtful  that  construction  should  prevail 

which  prefers  the  blood  of  the  testator  to  strangers.     ( Van- 

derzee  v.  Slingerland,  103  N.  Y.  47 ;  Wood  v.  Mitchara,  92 

N.   Y.  375 ;  Kelso  v.  Lorillard,  85  N.  Y.  177 ;  Quijnn  v. 

Hardenhrook,  54  N.  Y.  83 ;  Scott  v.  Gueimsey,  48  N.  Y.  107.) 

Edwin  CounU^man  for  respondents.  The  principal  reli- 
ance of  the  appellant  is  that  the  entire  estate  is  vested  in  the 
executors,  as  trustees,  and  the  title  will  remain  in  them  until 
the  death  or  remarriage  of  the  testator's  widow  ;  and  the 
argament  is  that  during  the  continuance  of  the  trust,  so  called^ 
the  title  or  interest  of  the  remaindermen  could  not  vest  in  any 
portion  of  the  estate.  This  view  is  at  variance  with  tlie 
statute  and  all  the  authorities.  (1  R.  S.  729,  §§  60,  61 ; 
Crooke  v.  County  of  Kings,  97  N.  Y.  421 ;  In  re  Tienken,^ 
131  TQ".  Y.  391 ;  Stevenson  v.  Lesley,  70  N.  Y.  512 ;  Heermans 
V.   Robertson,  64  N.  Y.  332 ;  Heermans  v.  Burt,  78  N.  Y, 
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259;  In  re  Mahan,  98  N.  Y.  372;  Oo^>d  v.  Wolf,  113  N. 
Y.  405;  Vcm  Axte  v.  Fisher,  117  N.  Y.  401;  KmmltonY. 
Atkins,  134  N.  Y.  313  ;  In  re  Young,  145  N.  Y.  535 ; 
Losey  v.  Stanley,  147  N.  Y.  560.)  The  interests  given 
to  the  children  of  the  two  danghters  of  the  testator  vested 
at  his  death.  (1  R.  S.  723,  §  13;  Moore  v.  littel,  41 
N.  Y.  66 ;  lawrence  v.  Bayard,  7  Paige,  70 ;  Mead  v. 
Mitchell,  17  K.  Y.  210 ;  Sheridan  v.  House,  4  Abb.  Ct.  App. 
.  Dee.  218 ;  House  v.  Jackson,  50  N.  Y.  161 ;  Monarque  v. 
Monarque,  80  N.  Y.  320  ;  Surdam  v.  Cornell,  116  N.  Y.  305 ; 
Hotaling  v.  J/ar^A,  132  N.  Y.  29.) 

Charles  A.  Blair  for  William  H.  Withington,  respondent 
The  estates  of  Mary  W.  Merriman  for  life  and  of  her  children 
in  fee,  between  whom  the  entire  fee  was  parceled  out,  all 
vested  at  the  instant  of  the  death  of  the  testator,  the  only  dif- 
ference .being  that  the  estate  of  the  mother  was  in  possession 
and  that  of  the  children  was  in  remainder.  (1  Jarman  on 
"Wills  [2d  ed.],  620 ;  Moore  v.  Lyons,  25  Wend.  119 ;  Byrnes 
V.  Stihoell,  103  N.  Y.  453 ;  In  re  Grossman,  6  Dem.  148 ; 
Manice  v.  Manice,  43  N.  Y.  368.)  The  language  of  the 
"intention  clause "  clearly  imports  a  direct  gift  to  the  grand- 
children,^ and  that,  therefore,  the  rule  invoked  by  the  appel- 
lant, that  where  there  is  no  gift  but  by  the  direction  to  pay  at 
a  future  time,  the  gift  is  contingent,  does  not  apply.  There 
is  a  clear  gift  distinct  from  the  direction  to  pay  or  distribute 
at  a  future  time,  and  in  such  cases  the  direction  to  pay  in  the 
future  does  not  postpone  the  vesting.  (29  Am.  &  Eng.  Ency. 
of  Law,  454,  458 ;  In  re  Young,  145  N.  Y.  535 ;  1  Jarman 
-on  Wills  [6th  ed.],  813 ;  Madison  v.  ^Yood,  4  K.  &  J.  709 ; 
FulUr  V.  Winthorp,  3  Allen,  51 ;  Fairly  v.  Klhxe,  2  Penn- 
ington, 554 ;  Provenchere^s  Appeal,  67  Penn.  St.  464 ;  Tay- 
loe  V.  Mosher,  29  Md.  443 ;  Brent  v.  Washington,  18  Gratt. 
626;  CropUy  v.  Cooper,  86  U.  S.  174;  In  re  Tienken,  ISl 
N.  Y.  391 ;  Crooke  v.  County  of  Kings,  97  K  Y.  421.) 
The  courts  have  always  attached  importance  to  the  absence  of 
limitations  over,  or  the  lack  of  words  of  survivorship,  or  other 
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expressions  in  the  will  intimating  selection  among  the  objects 
of  the  testator's  bounty  in  case  of  deaths  before  the  period  of 
distribution.  {Byrnes  v.  StilweU,  103  N.  Y.  453 ;  Shangle  v. 
ITaUock^  39  N.  Y.  Supp.  619.)  A  gift  of  the  interest,  income 
or  produce  of  a  fund,  without  limitation  as  to  continuance  or 
without  limit  as  to  time,  will,  according  to  a  settled  rule  of 
constmction,  be  held  to  pass  the  fund  itself,  and  this  will  be 
the  effect  given  to  a  gift  made  in  this  form,  whether  the  gift 
be  made  directly  to  the  legatee  or  through  the  intervention  of 
a  trustee.  (2  Wma.  on  Exrs.  1193 ;  Craft  v.  Snooks  13  N.  J. 
Eq.  121 ;  Gulick  v.  GulicJc^  25  N.  J.  Eq.  324  ;  Huston  v.  Read, 
32  N.  J.  Eq.  591 ;  Patterson  v.  Elli^,  11  Wend.  259 ;  Scher- 
merhorn  v.  Gotting^  131  N.  Y.  48 ;  Lane  v.  Goudge^  9  Ves. 
Jr.  225 ;  Jones  v.  Ma^kilwain^  1  Russ.  220 ;  Potts  v.  Ather- 
Urn,  28  L.  J.  Ch.  486.) 

A.  D.  Wait  for  Dwight  Merriman,  respondent.  If,  as 
insisted  by  the  appellant,  this  will  is  to  be  construed  as  cre- 
ating no  interest  in  the  children  till  the  time  sliall  come  for 
the  taking  by  them,  then  in  the  event,  which  is  pos6i))le,  that 
Mrs.  Wing  should  survive  all  the  grandchildren,  or  at  least  all 
of  the  children  of  Mrs.  Merriman,  there  would  be  complete  or 
partial  intestacy  and  the  intention  so  clearly  disclosed  of  the 
testator,  wholly  or  in  part  defeated ;  there  is  in  this  case  no 
room  for  such  a  construction.  (  Vernon  v.  Vernon^  53  K.  Y. 
351  ;  Provoost  v.  Calyer,  62  N.  Y.  545;  Schnlt  v.  MoU,  132 
N.  Y.  122;  In  re  Tienken,  131  K  Y.  391;  Stevenson  v. 
Lesley^  70  N.  Y.  512;  Moore  v.  Lymis,  25  Wend.  126; 
Mariice  v.  Manice,  43  X.  Y.  303 ;  Traver  v.  Schall,  20  N. 
Y-  89 ;  Fveritt  v.  Fveritt,  29  N.  Y.  39 ;  Sheridan  v.  Ilouse^ 
4  Keves,  569 ;  Bowditch  v.  Ayrault,  138  N.  Y.  222 ;  In  re 
rating,  145  N.  Y.  535,  539.) 

Haight,  J.  The  question  presented  for  review  arises  out 
of  the  construction  which  should  be  given  to  the  will  of 
Abraham  Wing,  who  died  on  the  13th  day  of  June,  1873,  leav- 
ing him  surviving  his  widow,  Frances  A.,  and  two  daughters 
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Mary  W.,  the  wife  of  Dwight  Merriman,  and  Ella  W.  Parker. 
At  tlie  time  of  his  decease  his  daughter  Mary  W.  had  three 
xjhildren,  Tracy  I).,  Ella  W.  and  Howard  L.  Merriman.  His 
daughter  Ella  W.  also  had  children,  but  they  hav6  no  inter- 
est involved  in  this  appeal.  All  of  the  testator's  grandchildren 
were  born  before  the  execution  of  the  will,  and  survived  the 
testator.  Tracy  D.  Merriman  died  intestate,  unmarried,  Janu- 
uary  19th,  1880.  Mary  W.  Merriman  died  June  10th,  1892. 
Howard  L.  Merriman  died  August  4th,  1893.  The  testator's 
daughter  Ella  W.  Parker  died  October  3d,  1892 ;  all  of  her 
children  survived.  The  api>ellant,  Ella  W.  Sharp,  is  the  sole 
surviving  child  of  Mary  W.  Merriman.  The  widow  of  the 
testator,  Frances  A.,  is  still  living  and  has  never  remarried. 

The  testator  devised  and  bequeathed  to  his  widow  his  mansion 
house  and  lot,  so-called,  during  the  time  that  she  should  remain 
his  widow,  and  also  gave  her  other  personal  property,  together 
with  an  annuity  of  three  thousand  dollars.  Other  specific 
bequests  were  made,  which  are  not  involved  in  this  contro- 
versy. He  then  gave  and  devised  all  the  rest  and  residue  of 
his  real  and  personal  estate,  of  whatever  name  or  kind  and 
wheresoever  situate,  to  his  executors,  in  trust  for  the  purposes 
named  in  his  will,  which  he  fully  described ;  and  then,  by  the 
fourth  and  fifth  clauses  of  his  will,  provided : 

"  Fourth.  I  hereby  authorize  and  direct  my  executors  to 
apply  and  appropriate  the  avails  and  proceeds  of  said  prop- 
erty and  income  therefrom  to  the  uses  and  purposes  follow- 
ing: 1st.  To  pay  my  funeral  expenses  and  all  of  my  just 
debts.  2nd.  To  pay  the  above-mentioned  annuity  to  my  wife 
and  also  so  much  more  money  (if  any)  as  shall  be  at  any  time 
and  all  times  necessary  and  proper  in  the  discretion  of  my 
executors  for  the  support  and  maintenance  of  said  Frances  A. 
.and  to  enable  her  to  keep  up  and  support  the  same  style  of 
living  and  expenditure  of  money  in  all  respects,  including 
charitable  and  other  purposes,  that  she  has  heretofore  enjoyed 
or  now  enjoys,  and  my  executors  are  hereby  authorized  and 
directed  to  pay  such  sum  or  sums  of  money  in  addition  to 
said  annuity  as  may  from  time  to  time  be  proper  in  their  dis- 
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cretion  for  such  purpose  to  said  Frances  A.  Wing,  and  her 
receipts  therefor  shall  be  a  sufficient  discharge  to  them  and 
voucher  for  money  so  paid.     3rd.  To  furnish  whatever  money 
may  be  necessary,  in  the  discretion  of  my  executors,  for  the 
reasonable  care  and  support  of  my  sister,  Mary  Ann  Wing, 
from  time  to  time  as  she  shall  need  the  same,  and  also  to  pay 
her  funeral  expenses.     4th.  To  pay  over  all  the  balance  of 
the  income  and  increase  of  my  estate  except  the  expenses 
of   the  execution    of    this   trust,   including    taxes    and    all 
other  legal   charges  thereon   (which  are    to   be  lirst   paid), 
annually  until  the  death    or  marriage   of    said  Frances  A. 
to   my  said   daughters  Mary   W.   Merriman   and   Ella  W. 
Parker,  share  and  share  alike,  for   their  own  use  and  bene- 
fit respectively,  and  in   case   of   the  decease   of  either  of 
said  daughters  during  the  widowhood  of  said  Frances  A.,  as 
aforesaid,  then,  and  in  such  case,  to  pay  the  (half)  share  of 
said  income  to  the  children  of  such  deceased  daughter  which 
would  have  belonged  and  been  paid  to  the  deceased  daughter 
had  she  survived ;  and  in  'case  of  the  death  of  both  of  said 
daughters  during  the  widowhood  of  said  Frances  A.,  then  such 
income  shall   be   paid   and   belong  to  the  children  of  said 
daughters,  respectively,  one-half  of  said  income  to  the  children 
of  Mary  W.,  and   the  other  half  to   the  children   of    Ella 
W.,  from  and  after  the  death  of  each   of  said   daughters 
respectively. 

"  Fifth.  I  direct  my  executors  on  the  death,  or  if  she  shall 
marry,  then  on  the  marriage  of  said  Frances  A.,  to  convert 
said  mansion  house  and  lot  and  any  other  real  estate  remaining 
undisposed  of  (if  any)  into  personal  property,  so  that  my 
whole  estate  shall  become  personal  property  ;  and  if  my  sister 
Mary  Ann  shall  then  be  living,  to  set  apart  the  sum  of 
($5,000)  five  thousand  dollars  therefrom  and  invest  the  same 
as  a  fund  out  of  which,  and  the  income  therefrom,  my  execu- 
tors shall  provide  for  her  support  and  maintenance  during  her 
lifetime  as  above  directed,  and  funeral  expenses ;  and  what- 
ever may  not  be  used  and  appropriated  for  that  purpose,  I 
give  and  bequeath  as  follows :  If  my  daughters  shall  be  both 
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living,  one-half  to  each  of  them  ;  if  one  daughter  only  shall 
be  then  living,  one-half  to  her  and  the  other  half  to  the  chil- 
dren of  the  deceased  daughter ;  and  if  both  daughters  shall 
be  deceased,  then  one-  half  to  the  children  of  one  daughter 
and  the  other  half  to  the  children  of  the  other  daughter, 
and  the  balance  (after  deducting  said  $5,000)  and  the 
whole  if  said  Mary  Ann  shall  not  survive  the  death  or  mar- 
riage of  said  Frances  A.,  sliall  be  divided  into  two  equal  parts, 
share  and  share  alike,  by  my  executors,  and  be  disposed 
of  as  follows :  1st.  If  neither  of  my  daughters  shall  be  then 
living  one  of  said  half  parts  shall  be  paid  to  the  children  of 
said  Mary  W.  and  the  other  half  to  the  children  of  said  Ella 
W.  2nd.  If  one  of  said  daughters  shall  he  then  living  and  the 
other  deceased,  then  one  of  said  parts  shall  be  paid  to  the 
children  of  the  deceased  daughter,  and  the  other  half  parts 
shall  be  invested  and  kept  invested  by  my  executors  during 
the  lifetime  of  such  surviving  daughter,  and  the  income 
therefrom  shall  be  annually  paid  over  to  her,  and  on  her 
decease  the  principal  shall  be  paid  over  to  her  children.  3rd. 
If  both  my  said  daughters  shall  be  then  living,  then  one  of 
said  half  parts  shall  be  set  apart  for  and  assigned  to  the  chil- 
dren of  Mary  W.,  and  kept  invested  by  my  executors  during 
her  lifetime  and  the  income  thereof  paid  over  annually  to 
said  Mary  W.,  and  on  her  decease  the  principal  of  such  half 
part  shall  be  paid  over  to  her  children,  and  the  other  half 
part  shall  be  set  apart  for  and  assigned  to  the  children  of  said 
Ella  W.  and  kept  invested  by  my  executors  during  her  life- 
time and  the  income  thereof  paid  over  annually  to  said  Ella 
W.,  and  on  her  decease  the  principal  of  such  half  part  shall 
be  paid  to  her  children.  It  being  my  intention  and  will  that 
my  said  daughters  shall  have  and  enjoy  absolutely  for  their 
own  property  during  their  lives  respectively,  each  one-half  of 
the  whole  income  of  my  estate  from  the  date  of  my  decease 
(subject,  however,  to  the  provisions  and  bequests  in  favor  of 
my  wife  and  sister,  and  all  taxes,  the  expenses  of  executing  the 
trusts  herein  created  and  all  other  legal  charges  and  also  except- 
ing the  real  estate  and  use  thereof  devised  to  said  Mary  W.  and 
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lier  children),  bat  no  part  of  the  principal  (except  said  $5,000, 
or  the  balance  thereof  which  may  remain  after  the  decease  of 
my  sister  Mary  Ann),  and  that  the  principal  (except  said  $5,000 
or  the  balance  thereof  unexpended,  and  said  devises  in  fee) 
shall  be  equally  divided  between  the  children  of  said  daugh- 
ters absolutely  for  their  own  property,  subject,  however,  to 
the  above-provided  life  estates  in  the  same ;  one-half  to  the 
children  of  Mary  W.,  and  the  other  half  to  the  children  of 
Ella  W.  And  the  receipts  of  said  Mary  W.  and  Ella  "W., 
respectively,  for  such  income,  shall  be  a  sufficient  discharge 
and  voucher  to  my  executors." 

The  appellant  claims  that,  upon  the  death  of  her  mother, 
she,  by  reason  of  the  prior  death  of  her  brother  Tracy, 
became  entitled  to  one-half  of  tlie  income  enjoyed  by  her 
mother  in  her  lifetime ;  and  that,  after  the  death  of  her 
brother  Howard,  she,  as  the  only  surviving  child,  became 
entitled  to  the  whole  income ;  and  that,  upon  the  death  of 
her  grandmother,  the  testator's  widow,  she  will  be  entitled  to 
the  corpus  of  one-half  of  the  whole  of  the  trust  estate,  the 
children  of  Ella  W.  Parker  being  entitled  to  the  other  half. 
Tlie  surrogate  held  that,  upon  the  death  of  the  testator,  his 
grandchildren  by  his  daughter  Mary  took  a  vested  interest  in 
one-half  of  the  estate,  subject  to  the  outstanding  life  estates 
provided  for  by  the  trust,  and  that  his  grandchildren  by  his 
daughter  Ella  W.  took  a  like  vested  interest  in  the  other  half 
of  the  trust  estate;  and  that  one-third  of  the  net  income 
thereof,  after  the  death  of  her  mother,  belongs  to  the  appel- 
lant ;  one-third  to  Withington,  as  administrator,  etc.,  of  How- 
ard L.  Merriman,  deceased,  and  one-third  to  Dwight  Merriman, 
individually,  as  father  and  next  of  kin  of  Tracy  W.  Merri- 
nian,  deceased. 

It  will  at  once  be  observed  that  the  controlling  question  is, 
whether  the  estate  vested  in  the  grandchildren  upon  the  death 
of  the  testator,  subject  to  the  outstanding  life  estates. 

The  statute  provides  that  "  future  estates  are  either  vested 
or  contingent.     They  are  vested,  when  there  is  a  person  in 
being,  who  would  have  an  immediate  right  to  the  possession 
41 
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of  the  lands,  upon  the  ceasing  of  the  intermediate  or  prece- 
dent estate.  They  are  contingent,  whilst  the  person  to  whom, 
or  the  event  upon  which  they  are  limited  to  take  eflfect, 
remains  uncertain."  (1  R.  S.  723,  section  13.)  Upon  the 
death  of  the  testator  the  grandchildren  were  all  in  being; 
under  the  will  they  had  the  immediate  right  to  the  posses- 
sion of  the  estate  upon  the  termination  of  the  life  estates. 
Their  estates  were,  therefore,  vested  at  the  time  of  the  death 
of  the  testator,  unless  there  are  some  provisions  of  the  will 
making  the  persons  to  whom,  or  the  events  upon  which  the 
estates  are  limited  to  take  effect,  uncertain.  Upon  referring 
to  the  provisions  of  the  will,  we  find  that  the  trustees  are  to 
first  pay  out  of  the  income  of  the  trust  estate  the  annuity  to 
the  widow ;  they  are  then  required  to  provide  for  the  reason- 
able care  and  support  of  the  testator's  sister ;  and  all  the  bal- 
ance of  the  income  is  to  be  paid  to  his  two  daughters,  share 
and  share  alike,  and  in  case  of  the  decease  of  either  of  the 
daughters  during  the  life  of  his  widow  "then  and  in  such 
Ciise  to  pay  the  half  share  of  said  income  to  the  children  of 
said  daughter,  which  would  have  belonged  and  been  paid  to 
the  deceiised  daughter  had  she  survived."  And  then  again, 
in  speaking  with  reference  to  the  corpus  of  the  estate,  after 
the  terminations  of  the  life  estates  provided  for,  he  directs 
his  trustees  to  pay  one-half  of  the  estate  to  the  children  of 
Mary  W.,  and  the  other  half  to  the  children  of  Ella  W.  It  will 
be  observed  that  no  words  of  survivorship  are  used,  either  in  the 
provision  with  reference  to  the  income,  or  with  reference  to  the 
corpus  of  the  estate.  Had  he  stated  that  the  income,  or  the  cor- 
pus should  be  paid  to  the  children  then  surviving,  there  would 
have  been  reason  for  the  contention  that  the  persons  who  were 
to  take  remained  uncertain  and  could  not  be  determined  nntil 
the  time  arrived  at  which  the  estate  could  be  distrihuted. 
He  then  concluded  with  a  declaration  of  his  intention,  saying : 
"  It  being  my  intention  and  will  that  my  said  daughters  shall 
have  and  enjoy  absolutely  for  their  own  property  during  their 
lives  respectively,  each  one-half  of  the  whole  income  of  my 
estate  from  the  date  of  my  decease,     *     *     *     and  tliat  the 
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principal  *  *  *  be  equally  divided  between  the  children 
of  said  danghters  absolutely  for  their  own  property,  subject, 
however,  to  the  above-provided  life  estates  in  the  same.  One- 
half  to  the  children  of  Mary  W.,  and  the  other  half  to  the 
children  of  Ella  W."  Here  again  we  have  an  express  pro- 
vision declaring  his  intention  to  give  the  estate  absolutely  to 
the  grandchildren,  without  words  of  limitation  as  to  the  sur- 
vivors, but  subject  to  the  outstanding  life  estates.  How  could 
thej  take  subject  to  the  outstanding  life  estates  if  their  estates 
were  unvested  and  contingent?  If  contingent,  the  persons 
who  would  take  would  remain  uncertain  until  the  termination 
of  the  life  estates,  and  they  would  not  be  vested  with  title 
until  the  happening  of  that  event,  and  then  they  would  take 
alysohitely,  subject  to  no  life  estate. 

Some  question  with  reference  to  the  word  "estate"  was 
raised  upon  the  argument.  As  printed  in  the  appeal  book, 
it  is  in  the  singular,  instead  of  plural ;  but  the  meaning  is 
apparent;  it  could  not  well  refer  to  any  estate  other  than 
that  provided  for  in  the  will,  and  must,  of  necessity,  relate 
to  the  estates  created  thereby,  whether  it  be  one  or  more. 

It  is  thus  apparent  that  it  was  in  the  contemplation  of 
the  testator  that  the  remainder  should  vest  in  his  grandchil- 
dren, subject  to  the  life  estate  or  estates  created  by  him,  and 
this,  under  the  statute  and  rules  of  construction,  would  relate 
back  to  the  time  of  his  death,  and  the  vesting  would  be  of 
tliat  date. 

It  is  contended  that  a  different  intention  is  to  be  drawn 
from  the  provisions  of  the  will,  providing  that,  after  the  death 
or  remarriage  of  his  widow,  his  executors  should  convert  the 
niaiision  house  and  lot  and  other  real  estate  remaining  undis- 
I»6ed  of  into  personal  property,  so  that  the  whole  estate 
should  become  personal  property,  and  that  if  his  sister  Mary 
Ann  should  then  be  living,  to  set  apart  the  sum  of  iive  thou- 
sand dollars  and  invest  the  same  for  her  support  and  main- 
tenance during  her  life.  The  sister  has  not  survived  the 
widow ;  had  she  survived,  some  question  might  have  arisen 
>irith  reference  to  the  live  thousand  dollars  set  apart  for  her 
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nse  during  life ;  but  in  view  of  lier  decease,  no  question  can 
now  arise  with  reference  to  the  validity  of  tliat  provision.  It 
is  true  that  an  imperative  power  of  sale,  to  be  exercised  at 
some  future  time,  has  been  given  as  a  reason  for  holding  that 
it  wa?  not  the  intention  that  an  estate  sliould  vest  at  the  time 
of  the  testator's  death.  {Daiia  v.  Murray^  122  N.  Y.  604.) 
But  in  that  case  there  were  other  provisions  of  the  will  which 
controlled  the  decision.  An  imperative  power  of  sale  is  one 
of  tlie  facts  which  must  be  tuken  into  consideration  in  deter- 
mining the  intention  of  the  testator,  and,  when  considered  in 
connection  with  other  provisions  of  the  will,  it  may  be  an 
indication  that  it  was  intended  that  the  estate  should  not  vest 
until  the  imjierative  power  of  sale  was  exercised.  But  such  a 
clause  in  a  will  does  not  necessarily  prevent  a  vesting,  espe- 
cially when  it  is  apparent  from  the  other  provisions  of 
the  will  that  it  was  intended  that  the  estate  should  vest.  An 
estate  may  vest  subject  to  the  execution  of  the  power,  wlricli 
may  be  for  the  purpose  of  distribution  only,  the  effect  of 
which  would  be  to  transfer  the  title  in  the  realty  to  the  pro- 
ceeds. The  mansion  house  property  formed  no.  part  of  the 
trust  estate  during  the  life  of  the  widow ;  its  use  was  given 
to  her  by  an  independent  clause.  She  has  survived  both  of 
the  daughters,  so  the  same  can  never  come  under  the  control 
of  the  executors  for  the  purposes  of  the  trust,  and  the  only 
power  they  have  over  the  same  is  the  naked  power  of  sale  for 
distribution.  Other  real  estate  was,  however,  included  in  the 
trust ;  but,  under  the  circumstances  of  the  case,  we  fail  to  see 
any  reason  why  the  remainder  did  not  vest  in  the  grandchil- 
dren as  of  the  date  of  the  testator's  death.  It  is  time  that  it 
was  subject  to  the  power  of  sale,  given  to  the  executors,  by 
the  exercise  of  which  it  would  become  personal  property; 
but  this  could  make  no  difference,  for  the  rules  governing 
estates  or  interests  in  lands,  whether  founded  upon  statutes  or 
general  principles  of  law,  are,  so  far  as  practicable,  applied  to 
estates  or  interests  of  a  like  character  in  personal  property, 
(1  E.  S.  773,  section  2  See,  also,  Mills  v.  Husson^  140  N. 
Y.  99-104.) 
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If  we  are  correct  with  reference  to  this  construction  of  the 
will,  the  contention  that  the  whole  estate  vested  in  the  execu- 
tors as  trustees  cannot  be  sustained.  The  trust  estate  doubt- 
less did  vest  in  the  trustees,  but  the  remainder  was  never 
given  to  them.  The  estate  vested  in  them  subject  to  the  exe- 
cation  of  the  trust,  which  was  limited  in  duration,  and  after 
its  termination  they  were  directed  to  divide  among  the  grand- 
children. This  does  not  mean  that  they  were  the  owners  of 
the  absolute  fee,  but  simply  so  much  of  the  estate  ns  was  put 
in  trust  and  as  was  necessary  to  provide  the  income.  The 
remainder  of  the  estate,  after  the  termination  of  the  trust,  was 
either  vested  or  contingent,  as  we  have  shown,  and  the  estate 
of  the  trustees  was  subject  thereto.  •  {Crooke  v.  Countij  of 
Rings,  97  IS^  Y.  421,  446--1147;  Matter  of  Tienken,  131  N. 
Y.  391,  401.) 

A  rule  formulated  in  a  number  of  cases  is  to  the  effect  that 
where  the  only  gift  is  found  in  a  direction  to  divide  at  a 
future  time,  the  gift  \^ future  and  not  immediate,  contingent 
and  not  vested.  {Leeke  v.  Rohiiison,  2  Mer.  368 ;  Warner  \\ 
Dnrant,  76  X.  Y.  133 ;  Smith  v.  Edicards,  88  N.  Y.  92.) 

The  appellant  invokes  this  rule  and  urges  that  the  will  con- 
tains only  a  direction  to  divide  and  pay  over  the  income  and 
the  corpus  of  the  estate  to  the  grandchildren,  after  the  happen- 
ing of  the  events  specified  in  the  will.     This  question  was  fully 
considered  by  this  court  in  the  case  of   Goehel  v.   Wolf  (113 
N.  Y.  405)  in  which  it  was  held  that  the  general  rule,  when  a 
testamentary  gift  is  found  only  in  a  direction  to  divide  at  a 
future  time,  the  gift  ii^  future  and  contingent  and  not  vested, 
is  subordinate  to  the  primary  canon  of  construction,  that  the 
intent,  to  be  collected  from   the  whole  will,  must  prevail,  and 
taking  the  whole  will  together,  it  was  the  intention  that  the 
children  should  each  take  a  vested  remainder,  upon  the  death 
of  the  testator,  in  o^ie-fourth  of  the  residuary  estate,  dependent 
upon  the  termination  of  the  trust;  that  the  share  of  the  one 
who    died,    with   the   accumulations    of    income    therefrom, 
descends  to  his  heirs  or  next  of  kin,  according  to  the  nature  of 
the  property,  and  that  such  descendants  were  entitled  to  any 
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income  which  may  thereafter  accrue  during  the  trust  period. 
We  have  already  referred  to  tlie  provisions  of  the  will  in 
which  the  testator  declared  his  intention  that  the  principal 
should  be  equally  divided  between  the  children  of  his  daugh- 
ters absolutely  for  their  own  property,  subject,  however,  to 
the  life  estates  created  by  the  will,  and  to  the  construction 
which  should  be  given  thereto.  This,  we  think,  clearly  takes 
the  case  out  of  the  rule  invoked  and  brings  it  within  the  rule 
adopted  in  the  case  of  Goehel  v.  ^Volf  {snjyra). 

It  is  further  contended  that  the  gift  was  to  the  grandchil- 
dren as  a  class,  and,  therefore,  only  those  who  answer  that 
description,  when  the  estate  is  to  be  turned  over,  can  take. 
In  legal  conteniplation  a  gift  to  a  class  is  an  aggregate  sum  to 
a  body  of  persons  uncertain  in  number  at  the  time  of  thegift^ 
to  be  ascertained  at  a  future  time,  who  are  to  take  in  equal, 
or  in  some  other  definite  proportions,  the  share  of  each  being 
dependent  for  its  amount  upon  che  ultimate  number.  (1  Jar- 
man  on  Wills  [5th  ed.],  269 ;  Matter  of  Klmherly^  150  N. 
Y.  90-93;  Manier  v.  Phelps,  15  Abb.  [X.  C]  123.) 

Assuming,  for  the  purposes  of  this  case,  that,  at  the  time  of 
the  execution  of  the  will,  the  gift  to  the  grandchildren  was  to 
a  class,  it  does  not  necessarily  follow  that  their  estates  did  not 
vest  as  tenants  in  conunon  upon  the  decease  of  the  testator, 
for,  in  the  absence  of  a  different  intention  disclosed  in  the 
will,  the  class  will  be  ascertained  and  determined  as  of  the 
death  of  the  testator.  Schouler  on  Wills,  at  section  529,  says: 
"  Our  law,  instead  of  supposing  that  a  gift  to  objects  thus 
brought  together  should  include  naturally  all  of  that  class  who 
may  fulfill  the  description  at  any  time,  presumes  rather  that 
the  testator  intended  the  class  to  be  ascertained  upon  his  death, 
and  neither  earlier  nor  later.  Hence,  a  devise  or  bequest  to 
cliildren  of  A.,  or  of  the  testator,  means  prima  facie  to 
those  of  that  class  in  existence  at  the  time  of  die  testator's 
death,  provided  there  be  any  at  all  to  answer  that  descrip- 
tion ;  and  this  rule  extends  to  grandchildren,  issue,  brotliers, 
nephews  and  cousins.  *  *  *  In  short,  the  disposition 
is   to  regard   all   testamentary  gifts  to  members  of  a  class 
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consisting  of  children,  grandchildren,  issue,  brothei-s,  nephews 
or  cousins,  as  intending  ^i/w.^  facie  that  class  as  it  may  exist 
at  the  testator's  death,  whether  the  effect  he  to  reduce  or  extend 
the  number  of  individual  beneficiaries  entitled  to  the  fund.'* 
And  again,  in  section  530,  he  says  :  "  Hence  the  English  rule, 
confirmed  by  many  American  precedents,  that  the  devise  or 
bequest  of  a  corpus  or  aggregate  fund  to  children  as  a  class, 
where  the  gift  is  not  immediate,  vests  in  all  the  children  in 
existence  at  the  testator's  death,  but  so  as  to  open  and  let  in 
any  who  may  come  into  existence  afterwards,  at  any  time 
before  the  fund  is  distributable.  And  this  rule  of  construc- 
tion, like  the  former  one,  extends  its  favor  to  grandchildren, 
issue,  brothers,  nephews  and  cousins." 

In  2  Jarman  on  Wills  (108,  Gth  ed.)  it  is  said  :  "Where  a 
particular  estate  or  interest  is  carved  out,  with  a  gift  over  to 
the  children  of  the  person  taking  that  interest,  or  the  children 
of  any  other  person,  such  gift  will  embrace,  not  only  the 
objects  living  at  the  death  of  the  testator,  but  all  who  may 
subsequently  come  into  existence  before  the  period  of  distri- 
bution. *  *  *  Incasesfalling  within  the  rule  the  children, 
if  any,  living  at  the  death  of  the  testator  take  an  immediately 
vesting  interest  in  their  shares,  subject  to  the  diminution  of 
those  shares  as  the  number  of  objects  is  augmented  by  future 
births,  during  the  life  of  the  tenant  for  life,  and,  consequently, 
on  the  death  of  any  of  the  children,  during  the  life  of  the 
tenant  for  life,  their  shares  (if  their  interest  therein  is  trans- 
missible) devolve  to  their  respective  representatives." 

In  the  case  of  Camphell  v.  Stokes  (142  N.  Y.  23)  the  tes- 
tator left  him  surviving  six  children  and  sixteen  grandchildren. 
By  his  will  he  divided  his  residuary  estate  into  as  many  shares 
as  he  had  surviving  children,  and  gave  to  each  the  income  of 
one  share  during  life,  with  the  principal  of  such  share,  on  the 
death  of  any  child,  to  his  issue  then  surviving.  lie  thus  con- 
templated the  possible  death  of  a  child  before  his  own  death, 
leaving  issue  surviving,  and  in  that  case,  such  issue  surviving 
at  decedent's  death,  was  to  take  absolutely  the  share  of  the 
deceased  child.     It  was  held  that,  upon  the  death  of  the  tes- 
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tator,  individuals  of  the  class  entitled  to  take  a  remainder  were 
in  existence  and  ascertainable,  and  that  the  issue  of  any  child 
of  the  testator  living  at  his  death  would  take  under  the  will  a 
vested  remainder.  (See,  also,  The  Attorney- General  v.  Cris- 
jpipi^  1  Brown's  Ch.  Rep.  386;  Matter  of  Tienl'en^  131  K. 
Y.  391 ;  Steve jison  v.  Lesley ^  70  N.  Y.  512  ;  Moore  v.  Lyoih% 
25  Wend.  143;  Bowditch  v.  Ayrault,  138  N.  Y.  222; 
Matter  of  Young,  145  X.  Y.  535 ;  Kent  v.  Church  of  Sf. 
Michael,  136  N.  Y.  10 ;  Emhury  v.  Sheldon.  68  N.  Y.*  227; 
Surdam  v.  Cornell,  116  N.  Y.  305.) 

Our  conclusion,  therefore,  is,  that  the  grandchildren  of  the 
testator  took  a  vested  interest  in  the  trust  estate  at  the  time  of 
the  death  of  the  testator,  subject  to  the  life  estates  created  l)y 
the  will,  and  that  the  income  derived  therefrom,  after  the 
death  of  the  mother,  follows  the  estate  so  vested  and  passes  to 
the  personal  representatives  of  the  deceased  grandchildren. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Xate  Ryan,  as  Administratrix  of  William  Ryan,  Deceased, 
Appellant,  v.  The  Mayor,  Aldermen  and  Commonalty  of 
THE  CrrY  OF  New  York,  Respondent. 

1.  New  York  City  —  Discharge  op  Aquediict  Employee.  Undis- 
puted evidence  that,  after  receiving  from  the  aqueduct  commissioners  a 
written  demand  for  immediate  resignation,  an  inspectar  of  masonry  upon 
the  new  aqueduct  in  New  Y'ork  city  did  not  report  for  duty,  or  perform 
or  offer  to  perform  any  services,  but  made  demands  for  reinstatement, 
raises  such  an  inference  that  he  regarded  tlie  demand  for  resignation  as  a 
discharge,  as  to  take  tlie  question  from  the  jury,  in  an  action  for  subse- 
quent salary. 

2.  Form  of  Discharge.     Where  there  is  no  question  as  to  the  power 
of  the  authorities  to  dismiss  a  municipal  officer,  it  is  immaterial  what  is 
the  language  used  to  effect  his  discharge,  provided  it  is  so  understood  by  ^ 
him. 

3.  Evidence  —  Stipulation.  A  stipulation  by  the  parties  to  the 
action,  that  **the  evidence  taken  upon  the  previous  trial  of  the  above 
action  be  read  at  Trial  Term  as  the  evidence  in  this  action,  and  that  no 
further  evidence  shall  be  introduced  on  either  side  outside  of  that  which 
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'  is  contained  in  the  case  on  appeal,  determined  by  the  General  Term  of  this 
court,"  confers  upon  each  the  absolute  right  to  rely  upon  the  stipulated 
record  as  a  complete  record,  and  to  tako  the  benefit  of  whatever  it  pre- 
sents as  evidence. 
Ryan  v.  Mayor,  7  App.  Div.  336,  affirmed. 

(Argued  October  28,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  28,  1896,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  at  a  Trial 
Terra,  and  also  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

The  nature  of  t!ie  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Z.  E,  Warren  for  appellant.  The  court  erred  in  dismissing 
plaintiffs  complaint  and  refusing  to  allow  the  case  to  go  to 
the  jury.  {Gregory  v.  Mayor ^  etc,^  113  N".  Y.  416  ;  Alker  v. 
Mayor ^  etc.^  27  Hun,  413  ;  McCoy  v.  Mayor ^  etc.,  46  Hun, 
268 ;  liyan  v.  Mayor,  etc,,  91  Hun,  470.)  The  letter  from 
tlie  division  engineer  requesting  the  resignation  of  Ryan  did 
not  constitute  a  discharge.  {Viinderhoef  w  A,  Lis,  CV>.,  46% 
Hun,  328.)  The  statute  did  not  authorize  the  board  of  com- 
missioners to  suspend  or  enter  into  any  contract  with  inspec- 
tors, except  to  hire,  discharge  and  fix  the  amount  of  the  salary. 
(L.  1883,  ch.  354;  L.  1884,  chs.  857,  410;  L.  1886,  ch.  29; 
PeopU  ex  rel,  v.  Civil  Service  Bds,,  41  Hun,  287  ;  Gregory 
V.  Maym^y  etc.,  113  X.  Y.  421.)  It  was  error  to  admit  in  evi- 
dence the  letters  of  the  division  and  chief  engineer  to  each 
other  respecting  the  case  of  Ryan.  {Gregory  v.  Mayor,  etc., 
113  K  Y.  416  ;  Emmitt  v.  Mayor,  etc.,  128  K  Y.  117.) 

-Jiamea  II.  Ward  for  respondent.  On  the  facts,  the  l^ter 
from  the  division  engineer  to  the  plaintiff's  intestate,  dated 
October  28,  1887,  written  by  due  authority,  was  in  law  a  dis- 
charge, and  required  a  direction  of  the  verdict.  {liyan  v. 
Mat/or,  etc.,  86  Hun,  224;  91  Hun,  470;  Lethbridge  v. 
42 
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Mayor,  etc.,  133  N.  Y.  232  •    Wardlaio  v.  Mayor^  etc.,  137 
N.  Y.  194.) 

Gray,  J.  Ryan,  plaintiffs  testator,  sued  to  recover  his 
salary  as  an  inspector  of  masonry  upon  the  New  Aqueduct,  in 
New  York  city,  for  a  period  of  time  from  October,  1887,  to 
December,  1889.  He  had  been  employed  for  a  few  months, 
when  charges  were  made  by  tlie  division  and  the  chief  engi- 
neers against  him  for  intoxication  and  insubordination.  In 
conse(}uence,  the  board  of  aqueduct  commissioners  directed 
the  chief  engineer  to  ask  for  his  immediate  resignation.  On 
October  28tli,  1887,  he  received  the  following  letter: 
"  Mr.  William  Ryan,  Inspector : 

''  Dear  Sir.— 

"  I  have  to-day  received  from  the  chief  engineer,  Mr.  B.  S. 
Church,  a  letter  stating  that  your  case  has  been  considered  by 
the  aqueduct  commissioners  at  their  meeting  on  the  26tli  inst., 
and  they  have  asked  that  the  resignation  of  William  Ryan  be 
demanded  forthwith.  1  hereby  call  upon  you  for  your  resig- 
nation forthwith.  ALFRED  CRAVEN, 

"  Division  Engineer P 
» 

On  December  19th,  1889,  he  was  served  with  formal  notice 
of  his  dismissal  from  the  service. 

The  question  is  whether  the  letter  of  October  28th,  1887, 
operated,  and  was  regarded  by  Ryan,  as  his  discharge.  That 
it  was  the  intention  of  his  superiors  to  terminate  his  employ- 
ment cannot  be  doubted  ;  but  the  appellant  contends,  hi  effect, 
that  there  was  no  actual  discharge  until  the  n(»tice  of  Decem- 
ber, 1889,  and  that  whether  what  took  place  before  that  was 
understood  by  the  parties  to  be  a  discharge,  was  a  question  as 
to  which  the  evidence  furnished  conflicting  inferences,  which 
should  have  been  left  to  be  settled  by  the  jury.  Hence,  it  is 
argued  that  it  was  error  for  the  trial  judge  to  direct  the  ver- 
dict for  the  defendant.  The  evidence,  however,  was  not,  in 
our  judgment,  susceptible  of  any  other  inference  than  that 
Ryan  understood  that  he  was  discharged  in  October,  1887, 
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from  the  service.  It  is  without  conflict  as  to  the  occurrences 
and  is  to  the  effect  tliat  Ryan  frequently  called  at  the  ofiice  of 
the  aqueduct  commissioners  and  that  he  "  wanted  "  or  "  asked  " 
to  be  "  reinstated."  It  was  not  shown  that  he  reported  for 
duty,  or  performed,  or  offered  to  perform,  any  services  after 
receiving  the  letter  of  Octol>er  28th,  1887.  In  the  light  of 
snch  evidence,  what  ground  is  there  for  the  inference  that 
Ryan  understood  that  he  was  still  in  the  service  ?  Failure  to 
report  for  duty  and  demands  for  reinstatement  pointed  but  to 
the  one  conclusion,  that  he  understood  that  he  had  been  dis- 
charged, and  had  the  jury  .given  a  verdict  upon  such  evidence 
for  the  plaintiff,  it  would  have  been  the  duty  of  the  court  to 
set  il  aside,  as  being  quite  without  support. 

There  was  no  question  about  the  power  to  dismiss  the 
inspector  for  a  neglect  of  duty,  and  it  is  immaterial  what  was 
the  language  used  to  effect  his  dismissal ;  provided  it  was  so 
underetood  by  him.  The  letter  of  October,  1887,  did  not  use 
the  word  "  discharge,"  but  that  Ryan's  services  were  no  longer 
desired  was  as  plain  as  language  could  express  it.  It  cannot 
be  for  an  instant  doubted  but  that,  had  he  attempted  to  remain 
and  to  perform  services,  he  would  have  been  peremptorily  and 
formally  dismissed.  AVe  held  in  the  Wardlaw  Case  (137  N. 
Y.  194),  that  it  was  competent  for  the  parties  to  treat  a  letter 
as  a  discharge,  although  not  technically  a  good  discharge  and 
the  word  "discharge"  may  not  have  been  used.  No  particu- 
lar form  of  words  was  necessary  to  accomplish  that  result. 
Ryan,  plainly,  took  this  letter  of  October,  18S7,  as  such;  or 
something  would  have  been  shown  as  having  been  done  by 
him  to  indicate  that  he  did  not  so  understand  it.  It  was, 
undoubtedly,  sought  to  spare  him  the  disgrace  of  a  perenij)- 
tory  dismissal,  by  the  request  for  his  resignation  forthwith, 
and  there  is  not  the  slightest  reason  to  believe  that,  though  he 
did  not  in  fact  send  it  in,  he  did  not  understand  that  his  serv- 
ices were  no  longer  desired  and  that  he  was  discharged  from 
his  office. 

The  appellant  argues  that  it  was  error  to  admit  in  evidence 
certain  letters  passing  between  the  chief   and   the  division 
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engineers,  relating  to  Ryan's  misconduct  in  office  and  to 
the  action  taken  by  the  commissionei's  npon  the  charges. 
Without  discussing  their  competency,  it  is  sufficient  to  say 
that  under  the  stipulation  in  the  case  they  were  made  admis- 
sible. The  stipulation  of  the  parties  was  that  "  the  evidence 
taken  upon  the  previous  trial  of  the  above  -action  be  read  at 
Trial  Term  as  the  evidence  in  this  action,  and  that  no  further 
.evidence  shall  be  introduced  on  either  side  outside  of  tliat 
which  is  contained  in  the  case  on  appeal,  determined  by  the 
General  Term  of  this  court  December,  1895."  These  letters, 
upon  the  previous  trial,  had  been  put  in  evidence  by  the 
plaintiff,  without  objection  by  the  defendant,  and  so  appeared 
in  the  former  record,  as  introduced  upon  the  present  trial. 
In  reading  that  record,  the  plaintiffs  counsel  appears  not  to 
have  actually  read  them;  whereupon  defendant's  counsel  then 
offered  to  read  them,  as  part  of  the  city's  case,  and  the  plain- 
tiff's counsel  objected  to  them  as  being  incompetent  declara- 
tions, etc.  The  trial  court  admitted  them,  as  being  entitled  to 
be  read  under  the  stipulation,  and  was  clearly  right  in  so 
ruling.  As  it  was  said  at  the  Appellate  Division,  the  defend- 
ant had  an  absolute  right  to  rely  upon  that  stipulation  as  bind- 
ing the  plaintiff  as  well  as  itself  to  the  whole  of  the  record  as 
there  presented,  either  party  having  the  benefit  of  whatever 
that  record  presented  as  evidence.  It  meant  that  the  parties 
would  regard  that  as  a  complete  record,  available  to  either, 
and  upon  which  tlie  final  determination  of  the  issues  should 
be  predicated. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Emma  Condit  Smith,  as  Testamentary  Guardian,  etc.,  Appel-  I  164  333 
lant,  V.  Central  Trust  Company  of  New  York  et  al.,  I  ,,^  --., 
liespondents.  165     96 


1.  Courts  —  Adjudication  op  Creation  of  Testamentary  Trust. 
When  a  court  of  equity,  in  a  proceeding  for  tliat  purpose,  appoints  a  per- 
son trustee  ''to  execute  the  trusts  mentioned  and  declared"  in  a  will,  it 
necessarily  adjudges  that  a  trust  was  created  by  the  will. 

2.  Judicial  Proceedings  op  Another  State  —  Jurisdiction.  An 
undisturbed  adjudication  by  a  court  of  another  state,  that  a  trust  was  cre- 
ated by  a  will,  ns  the  basis  of  the  appointment  of  a  trustee,  is  binding 
upon  the  courts  of  this  state,  in  an  action  attacking  the  trusteeship,  by 
force  of  the  constitutional  and  statutory  provisions  requiring  the  courts 
of  each  state  to  recognize  the  judicial  proceedings  of  other  states  (U.  S. 
Const,  art.  4,  §  1;  U.  S.  R.  S.  170,  §  905).  providing  the  court  had  juris- 
diction to  make  the  adjudication. 

8.  Want  of  Jurisdiction.  A  judgment  of  a  court  of  another  state  i& 
always  open  to  impeachment  for  the  want  of  jurisdiction  over  the  subject- 
matter  or  the  parties. 

4.  Jurisdiction  of  Subject-matter.  The  Court  of  Chancery  of  New 
Jersey  has  jurisdiction  of  the  subject-matter  of  the  appointment  of  a  testa- 
mentary trustee,  when  the  fundamental  question  for  determination  i& 
whether  a  trust  was  created  by  the  will  of  a  testatrix  who  resided  in  that 
state  At  the  time  of  her  death,  and  the  beneficiaries  (being  her  infant 
children)  lived  there,  and  the  will  was  executed  and  proved,  and  the  estate 
settled  there. 

5.  Jurisdiction  of  Parties  —  Presumption.  When  the  record  of  a 
court  of  general  jurisdiction  of  another  state  (such  as  the  record  of  the 
Court  of  Chancery  of  New  Jersey  in  a  proceeding  for  the  appointment  of 
a  testamentary  trustee  for  infant  beneficiaries)  discloses  nothing  in  regard 
to  the  service  of  notice,  and  no  evidence  is  given  upon  the  subject,  and 
there  is  nothing,  either  of  record  or  otherwise,  to  show  that  every  step 
essential  to  jurisdiction  was  not  duly  taken,  it  will  be  presumed  that  the 
court  had  jurisdiction  of  the  persons  of  the  parties,  acquired  by  the  service 
of  all  notices  necessary. 

6.  Costs.  A  case  for  the  payment  of  costs  of  appeal,  by  a  testamentary 
guardian  personally,  is  presented  where  the  guardian  has  persisted  in 
unsuccessfully  litigating  the  right  to  the  control  of  securities  held  by  a 
testamentary  trustee,  after  continuous  failure  in  many  other  actions  having 
the  same  object. 

Smith  V.  Gentral  Trust  Co.,  12  App.  Div,  278,  aflSrmed. 

(xVrgued  October  28,  1897;  decided  November  23,  1897.) 
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Appeal  from  a  judgtneirt  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 31,  1896,  which  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 

This  action  was  brought  by  the  plaintiff,  as  the  testamentary 
guardian  of  Louise  Condit  and  Sallie  Barnes  Smith,  infants  of 
tender  years,  to  compel  a  corporation  which  is  alleged  to  hold 
certain  securities  in  trust  for  them,  to  account  for  the  interest 
by  it  collected  thereon  and  for  other  relief. 

In  July,  1890,  Mrs.  Sallie  L.  D.  E.  Smith,  a  resident  of  New 
Jersey,  died,  leaving  a  husband,  said  two  daughters,  a  large 
amount  of  personal  property  and  a  will,  by  which,  after  some 
minor  bequests,  she  gave  one-half  of  the  residue  of  her  estate  to 
her  husband,  George  Condit  Smitli,  and  the  other  half  to  her 
children  "absolutely"  in  equal  shares,  and  directed  that  her 
husband  should  "  hold  the  same  in  trust  for  such  child  or 
■children  during  its  or  their  minorit}',  managing  and  investing 
the  same  according  to  law  and  from  time  to  time  applying 
such  parts  of  the  income  thereof  to  the  support,  maintenance 
and  education  of  such  child  or  children,  as  he  may  think 
advisable ;  the  determination  of  my  husband  as  to  such 
management,  investment  and  application  of  income  shall  be 
final  and  without  appeal  or  question,  fis  I  have  full  confidence 
in  his  good  sense  and  discretion."  She  appointed  her  husband 
as  her  sole  executor,  and  expressed  the  desire  that  he  should 
"  not  be  required  to  give  any  security  for  the  performance  of 
his  duties,  either  as  executor  or  as  trustee."  This  will  was 
admitted  to  probate  before  the  surrogate  of  Essex  county.  New 
Jersey,  on  the  2Sth  of  July,  1890,  and  letters  testa- 
mentary were  issued  thereon  to  George  Condit  Smith,  who, 
after  finally  accounting  before  said  sun-ogateand  in  December, 
1890,  and  May,  1891,  deposited  with  the  defendant,  the 
Central  Trust  Company  of  the  city  of  New  York,  the  securi- 
ties in  question,  consisting  of  railway  bonds,  upon  the  condi- 
tion expressed  in  a  writing  signed  by  him  as  "executor and 
trustee,"  that  it  should  act  as  custodian  of  such  securities  until 
his  children  should  become  of  ai^e,  collect  the  interest  thereon 
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and  pay  it  to  him  while  he  lived,  and  after  that  to  their  gnardian 
to  be  appointed  by  his  will  or  by  some  court  of  competent 
jurisdiction.     As  the  children   became  of  ap^e  the  securities 
were  to  be  delivered  to  them.     After  changing  his  residence 
from  the  state  of  New  Jei'sey  to  the  state  of  New  York,  he 
died  in   New   York   city  in  Octol)er,  1894,  leaving  a  will 
whereby  he   appointed   the   plaintiff,    his  second   wife,   the 
gnardian  of  his  children,  who  resided  with  him  in  this  state  up 
to  the  time  of  his  death.     His  will  was  admitted  to  probate  in 
the  county  of  New  York  on  the  31st  of  January,  1895.     In 
the  meantime,  and  on  the  16th  of  October,  1894,  upon  the 
petition  of  said  infants  through  their  uncle,  as  their  next 
friead,  the  Court  of  Chancery  of  the  state  ot  New  Jersey 
appointed  William  Pennington,  of  tiie  city  of  Paterson  in  that 
state,  trustee  for  said  infants  "  in  the  room  and  stead  of  George 
Condit  Smith,  deceased,  to  execute  tlie  trusts  mentioned  and 
declared  in  and  by  the  last  will  and  testament  of  Sallie  Smith, 
deceased,     *     *     *     with  all  the  rights,  powers,  duties  and 
privileges  incident  to  the  appointment."      Mr.  Pennington 
promptly  qualified  by  giving  two  bonds  in   the  penalty  of 
$60,000   each,   and   thereupon   notified   the   trust    company 
not   to   deliver   the   securities,   or   pay  the   income   to  any 
one   except   himself.     On  the    fourth   of   April,   1896,   this 
action  was  commenced  by  the  plaintiff,  as  such  testamentary 
guardian,  against  the  Central  Trust  Company  alone,  but  on 
the  tenth  of  August  following,  pursuant  to  an  order  of  the 
Appellate  Division,  the  summons  was  so  amended  as  to  include 
Mr.  Pennington  as  such  trustee.     (7  App.  Div.  278.)     The 
relief  demanded  by  the  amended  complaint  was  that  said  Pen- 
nington should  be  adjudged  to  have  no  interest  either  in  the 
bonds  or  income,  and  that  the  defendant  company  should  be 
required  to  account  for  and  pay  over  to  the  plaintiff  all  accu- 
mulations  of    interest   in   its   possession    derived   from   said 
securities.     Both  defendants  answered,  setting  up  the  forego- 
ing facts,  in  substance,  and  Mr.  Pennington  demanded  that  the 
complaint  should  be  dismissed,  while  the  trust  company  asked 
for  an  adjudication  in  respect  to  the  conflicting  claims  of 
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the  other  parties  to  the  action.  The  trial  judge  dismissed  the 
complaint  and  adjudged  that  the  trust  company  held  the 
bonds  subject  to  the  order  of  William  Pennington,  as  trustee, 
and  that  it  should  pay  over  to  him,  as  such,  the  accrued 
interest.  The  Appellate  Division  unanimously  affirmed  the 
judgment  on  the  ground  that  the  order  made  by  the  Chan- 
cellor of  New  Jersey  appointing  Mr.  Pennington  as  trustee 
was  valid  and  could  not  be  attacked  in  this  state  for  irregu- 
larity, but  only  for  want  of  jurisdiction.  (12  App.  Div.  27S.) 
The  plaintiff  thereupon  appealed  to  this  court. 

Alex.  Thain  for  appellant.  The  Special  Term  was  in  error 
in  assuming  that  the  Appellate  Division  had  already  decided 
that  the  fund  in  question  was  held  under  a  trust  created  under 
the  laws  of  the  State  of  New  Jersey.  (Smith  v.  Central 
Trust  Company^  7  App.  Div.  278 ;  Hoffman  v.  Wight^  1 
App.  Div.  514 ;  Wilcox  v.  Jackson^  13  Pet.  511.)  The  prop- 
erty in  question  is  in  the  state  of  New  York,  and  it*  ownei-s 
reside  here,  subject  to  the  jurisdiction  of  the  courts  of  this 
state.  (Story  on  Conflict  of  Laws,  §§  481,  500,  -504 ;  /•/f/*- 
8on 8  y.  Zymaji^  20  ^,  Y.  103;  Channel  v.  Chapen^  46  111. 
App.  234;  Fra7ik  v.  Morehead,  31  Atl.  Rep.  1016;  TT7W- 
hridge  v.  McKenna^  8  Fed.  Rep.  650  ;  Williains  v.  Ritchie^  3 
Dill.  406 ;  Ruckman  v.  Palisade  Co.^  1  Fed.  Rep.  367 ; 
Leonard  v.  Putnam^  51  N,  H.  247;  12  Am.  Rep.  106;  Lavy 
v.  Williams,  27  Mo.  280  ;  Herring  v.  Goodso7i,  43  Miss.  39? ; 
Ware  v.  Cole?nan,  6  J.  J.  Marsh.  [Ky.]  198  ;  Sears  v.  Terry^ 
26  Conn.  273 ;  Morrell  v.  Dickey,  1  Johns.  Cli.  153.)  No 
trust  was  created  by  the  will  of  Mrs,  Sal  lie  Smith.  (  Wetland 
V.  Townsend,  33  N.  J.  Eq.  393  ;  2  Washb.  on  Real  Prop.  162, 
163,  166;  2  Perry  on  Trusts,  §  304;  Willard's  Eq.  Jurit=. 
[Potter's  ed.]  410;  Lanning  v.  Sisters  of  St,  Francis,  35 
N.  J.  Eq.  392 ;  Rice  v.  Uarheson,  63  N.  Y.  493.)  The  use 
of  the  word  "  trust "  did  not  necessarily  indicate  an  intention 
to  create  a  trust,  other  than  was  implied  in  the  appointment 
of  a  guardian  of  the  estate.  {In  re  Hawley,  104  N.  Y.  250; 
2  Story's  Eq.  Juris.  §  1330 ;  2  Perry  on  Trusts,  §  298 ;  Redf. 
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Oil  Sur.  271 ;  Bacon  v.  Baco?i,  4  Deni.  5  ;  In  re  JKnibree,  9 
App.  Div.  602 ;  Cook  v.  Fountain^  3  Swanst.  585.)  The 
authority  to  the  husband  was  at  most  a  naked  power  pecuhar 
to  liimself,  which  did  not  survive.  (AVillard's  Real  Estate 
[2d  ed.],  250,  251 ;  2  Wash,  on  Eeal  Prop.  322,  §  23 ;  4 
Kent's  Conim.  326  ;  2  Perry  on  Trusts,  §§  496,  499 ;  Chavi- 
bera  v.  Tulane^  1  Stock.  [N.  J.]  14(> ;  CoiiJclia  v.  Eger- 
tons  Admr,,  21  Wend.  432 ;  25  AVend.  224 ;  Henderson  v. 
Henderson^  113  N.  Y.  1  ;  Stoutenburgh  v.  Moore^  10  Stew. 
[X.  J.]  63;  Brush  w.  Young,  ^  Dutch.  [X.  J.]  237;  Lan- 
ning  v.  Sisters  of  St  Francis,  8  Stew.  [X.  J.]  392.) 
Defendant  Pennington's  appointment  was  procured  by  fraud- 
ulent misrepresentation  and  concealment  of  material  facts. 
[Tithy  V.  Wolstenholme,  7  Beav.  425  ;  Dias  v.  BruneWs  Exr,, 
24  Wend.  9.)  The  complaint  should  not  in  any  aspect  of  the 
case  have  been  dismissed,  as  plaintiff  is  entitled  to  know  where 
her  ward's  property  is,  what  its  condition  and  of  what  it  con- 
sists, regardless  as  to  which  of  the  defendants  may  hold  the 
securities.  (Tyler  on  Infancy,  260,  §  175 ;  Lane  v.  MicTcle, 
46  Ala.  600 ;  Comngton  v.  Lealce,  76  N.  C.  363 ;  Field  v. 
Sehteffelin,  7  Johns.  Cli.  150;  Beecher  v.  Crouse,  19  Wend. 
306  ;  Van  Gamp  v.  Searle,  147  X.  Y.  150 ;  Curtis  v.  Smithy 
6  Blatch.  537.) 

Jofui  BrooJcs  Leavitt  for  respondents.  The  appeal  is  friv- 
olous, as  no  question  of  law  is  presented  thereby,  and  the  will 
under  discussion  has  been  construed  adversely  to  plaintiff's 
claims  by  many  different  courts.  {Penfiington  v.  Smith,  69 
Fed.  Rep.  188;  Smith  v.  C,  T,  Co.,  7  App.  Div.  278;  Fen- 
nliigton  v.  Smith,  75  Fed.  Rep.  157 ;  Smith  v.  Pennington^  12 
App.  Div.  378 ;  Smith  v.  Cent.  Trust  Co.,  12  App.  Div.  278.) 

Vann,  J.  When  the  Court  of  Chancery  of  the  state  of 
New  Jersey  appointed  Mr.  Pennington  trustee  for  said  infants 
in  the  place  of  their  deceased  father  "  to  execute  the  trusts 
mentioned  and  declared "  in  their  mother's  will,  it  adjudged 
that  a  trust  was  created  by  that  will,  for  that  question  had  to 
be  decided  in  order  to  determine  whether  a  trustee  should  be 
43 
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appointed.  {Caujolle  v.  Ferrie,  13  Wall.  465,  472.)  It  was 
the  fouudation  upon  wliicli  the  decision  to  appoint  a  trustee 
necessarily  rested.  If  that  court  had  jurisdiction  to  make 
the  determination  it  is  binding  upon  us,  even  if  we  are  of 
the  opinion  that,  in  fact,  no  trust  was  created,  but  simply  a 
power,  because  the  Federal  Constitution  provides  that  *'  full 
faith  and  credit  shall  be  given  in  each  state  to  the  *  *  * 
judicial  proceedings  of  every  other  state,"  and  that  Congress 
may  by  general  laws  prescribe  the  method  of  proving  such 
proceedings  and  the  effect  thereof.  (U.  S.  Cons.  art.  IV,  §  I,) 
Pursuant  to  this  authority.  Congress  has  enacted  that  judicial 
proceedings  in  another  state  shall  have  the  same  effect  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  in  which  they  were  taken.  (U.  S. 
E.  S.  p.  170,  §  905.) 

A  judgment  rendered  by  the  courts  of  another  state,  how- 
ever, is  always  open  to  impeachment  for  the  want  of  jurisdic- 
tion either  over  the  subjcct-inatter  or  the  parties.  Jurisdiction 
over  the  subject-matter  of  an  action  or  judicial  proceeding,  as 
was  held  in  Hunt  v.  Jlurit  (72  N.  Y.  217),  is  the  power  to 
adjudge,  concerning  the  general  question  involved  therein, 
and  is  not  dependent  upon  the  state  of  facts  which  may  appear 
in  a  particular  case,  or  to  the  ultimate  existence  of  a  good 
cause  of  action.  The  subject-matter  of  the  proceeding  in 
question  before  the  Chancellor  of  New  Jersey  was  the  exist- 
ence of  a  trust  and  the  a])pointment  of  a  trustee  thereunder. 
Whether  a  trust  was  created  by  the  will  of  the  testatrix,  who 
not  only  resided  in  the  state  of  New  Jersey  at  the  time  of  her 
death,  but  her  children  lived  there,  and  her  will  was  executed 
and  proved,  and  her  estate  settled  there,  was  clearly  a  question 
that  the  Chancellor  had  the  power  to  decide,  and  if  he  erred 
in  his  decision  the  remedy  was  by  appeal,  or  by  a  motion  before 
that  judge  to  vacate  his  own  order.  The  latter  remedy  appears 
to  have  been  recently  resorted  to  by  the- plaintiff,  but  lier 
petition,  as  testamentary  guardian  of  said  infants,  addressed  to 
the  Chancellor,  was  dismissed  by  him  with  costs,  upon  the 
ground,  as  stated  in  a  certified  copy  of  the  order  presented 
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upon  this  appeal,  that  a  trust  was  created  by  the  will  of  Mrs. 
Smith,  and  that  the  trustee  previously  appointed  was  a  suit- 
able and  proper  person  for  the  position. 

It  is  insisted,  however,  that  this   determination   may    be 
reversed  upon  the  appeal  that  is  said  to  have  been  taken  there- 
from, and  that  lience  it  is  our  duty  to  decide  whether  tRe 
Court  of  Chancery,  as  represented  by  the  Chancellor,  had  juris- 
diction of  the  persons  of  the  infants  when  the  former  order 
was  made.     Jurisdiction  in  this  regard  is  challenged,  not  upon 
the  ground  that  no  notice  was  served  upon  them  pei'sonally, 
but  because,  as  it  is  alleged,  no  notice  was  served  upon  the 
person  with  whom  they  resided.     It  has  been  held,  however, 
by  this  court,  that  *'  in  a  proceeding  simply  for  the  appoint- 
ment of  a  trustee  to  execute  trust  duties  and  powers,  for  the 
faithful  performance  of  which  security  is  always  required, 
it   is  a  matter   of   discretion    with    the  court   as   to   whom 
notice  shall  be  given.     The  court  in  which  the  application  is 
made  may  determine  and  direct  in  that  regard  ;  the  appoint- 
ment being  always   open  to   review   on   the   application  of 
any  party  interested,  and  who  may  not  have  been  informed  of 
the  proceeding."     {Matter  of  Bohinson,  37  N.  Y.  261,  264.) 
But,  as  the  existence  of  a  trust  was  not  conceded,  let  us 
assume  not  only  that  notice  to  the  beneficiaries  was  essential 
to  jurisdiction,  but  also  that  such  notice  should  have  been 
served  upon  the  plaintiff,  as  the  person  with  whom  the  infants 
Jived,  while  both  she  and  they  were  within  the  state  of  New 
Jersey.     Upon  this  assumption,  as  the  record  before  us  is 
silent  upon  the  subject,  resort  must  be  had  to  presumptions. 
The  plaintiff  in  her  complaint  simply  alleges,  upon  informa- 
tion and  belief,  that  Mr.  Pennington,  although  claiming  to  be 
trustee,  is  not  such  and  has  no  interest  in   the  securities  or 
income.     The  defendants  allege  that  he  is  trustee,  and  attach 
to  their  respective  answers  a  copy  of  the  will  and  of  the  order 
of  appointment,  which,  together  with  the  petition  of  the  next 
friend  and  the  affidavits  and  letters  of  relatives  accompany- 
ing, were  all  the  evidence  relating  to  the  subject  introduced 
upon  the  trial,  except  the  certificate  of  the  clerk  that  the 
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trustee  had  given  tlie  bonds  required  by  the  order.  There  is 
nothing  to  show  that  these  papers  constitute  the  entire  record 
upon  which  the  Chancellor  acted,  or  what  notice,  or  that  no 
notice  was  given  to  the  beneficiaries,  or  to  any  person  for 
them.  No  offer  was  made  by  either  party  to  show  notice  or 
tRe  want  of  notice,  and  the  plaintiff  did  not  object  to  the 
petition  or  order  upon  the  ground  that  notice  was  not  given 
or  that  it  did  not  appear  whether  notice  was  given  or  not. 
The  only  recital  in  the  order  is  as  follows,  viz. :  "  Upon  read- 
ing and  filing  tlie  petition  in  this  case,  and  upon  hearing  the 
statements  of  counsel,  it  is  ordered,"  &c.  Thus  we  have  an 
order,  made  by  a  court  of  general  jurisdiction,  with  proof  of 
some  papers  upon  which  it  was  founded,  but  with  no  proof 
that  they  were  the  only  papers,  and  nothing,  either  of  record 
or  otherwise,  to  show  that  every  step  essential  to  jurisdiction 
was  not  duly  taken.  Under  these  circumstances,  the  presnmp- 
tion  is  that  a  court  of  general  jurisdiction  proceeded  to  judg- 
ment only  after  duly  acquiring  jurisdiction  by  the  service  of 
all  notices  actually  necessary.  {Yates  v,  Lansing^  9  Johns. 
396,  437;  Shumway  v.  Stillman,  4  Cow.  292,  296;  A 
(7.,  6  Wend.  447;  Foot  v.  Stevem,  17  Wend.  488;  Pacific 
Pneumatic  Gas  Co,  v.  Wh^elock,  80  N.  Y.  278 ;  2  Black  on 
Judgments,  §  835.)  As  was  said  by  the  late  Court  of  Errors 
in  Yates  v.  Lansing  (snj}ra),  '*  An  inferior  court  shall, 
when  questioned,  show  that  it  acted  within  its  jurisdiction. 
Whereas  in  courts  of  general  jurisdiction,  jurisdiction  is 
presumed  until  the  contrary  is  shown."  (p.  437.)  The  same 
rule  is  stated  in  an  early  English  case  in  these  words :  "  The 
rule  for  jurisdiction  is,  that  nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior  court  but  that  which 
specially  appears  to  be  so ;  and,  on  the  contrary,  nothing  shall 
be  intended  to  be  within  the  jurisdiction  of  an  inferior  court 
but  that  which  is  so  expressly  alleged."  {Peacock  v.  Bell,  1 
Saund.  73,  75.)  The  Supreme  Court  of  the  United  States, 
speaking  upon  the  same  subject  in  an  important  case,  said  : 
"A  superior  court  of  general  jurisdiction,  proceeding  within 
the  general  scope  of  its  powers,  is  presumed  to  act  rightly* 
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All  intendments  of  law  in  such  cases  are  in  favor  of  its  acts. 
It  is  presumed  to  have  jurisdiction  to  give  the  judgments  it 
renders  until  the   contrary   appears;  and   this   presumption 
embraces  jurisdiction  not  only  of  the  cause  or  subject-matter 
of  the  action  in  which  the  judgment  is  given,  but  of  the  par- 
ties also.     *     *     *     But  the  presumptions  which   the   law 
imphes  in  support   of  the  judgments  of  superior  courts  of 
general  jurisdiction  only  arise  with  respect  to  jurisdictional 
facts  concerning  which  the  record  is  silent.     Presumptions  are 
only  indulged  in  to  supply  the  absence  of  evidence,  or  aver- 
ments, respecting  the  facts  presented.     They  have  no  place 
for  consideration  when  the  evidence  is  disclosed  or  the  aver- 
ment is  made."     {Galpin  v.  Page,  18  Wall.  350,  365.)    When 
the  record  of  a  court  of  general  jurisdiction  discloses  nothing 
in  regard  to  the  service  of  process  or  notice,  and  no  evidence 
is  given  upon  the  subject,  jurisdiction  over  the  person  will  be 
presumed,  because  the  record  itself  imports  sufficient  proof 
of  jurisdiction  without  disclosing  the  different  steps  by  which 
such  jurisdiction  was  acquired.     When  it  affirmatively  appears, 
however,  that  any  essential  step  was  omitted,  the  presumption 
in  favor  of  jurisdiction  is  destroyed  and  a  presumption  against 
jurisdiction  at  once  arises.     Within  these  rules,  which  are  old 
and  familiar,  as  there  is  nothing  in  the  record,  or  elsewhere, 
so  far  as  appears,  to  show  that  the  Court  of  Chancery  did  not 
have  jurisdiction  of  the  person,    and,    as   we   have   seen,  it 
clearly  had  jurisdiction  of  the  subject  matter,  effect  must  be 
given  to  the  usual  presumption  that  obtains  in  such  cases  bv 
affirming  the  judgment  appealed  from. 

The  plaintiff  has  shown  great  zeal  and  persistence  in  her 
efforts  to  obtain  control  of  the  securities  in  question,  as  appears 
by  many  reported  cases  which  record  continuous  failure  on 
her  part.  {Pennington  v.  Smith,  69  Fed.  Rep.  188 ;  75  Fed. 
Rep.  157;  78  Fed.  Rep.  399;  Smith  v.  Cefitral  Trust  Co,,  7 
App.  Div.  278;  Smith  v.  Permington,  12  App.  Div.  378.) 
Under  these  circumstances  we  think  that  the  costs  of  this 
appeal  should  be  paid  by  her  personally. 
.  All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  W.  Hampton  Warde, 
for  Leave  to  Qualify  as  a  Law  Student  under  the  Rules  of 
1892. 

1.  Rules  op  Court  —  Amendments.  The  amendments  of  the  rules  of 
the  court  are  analogous  to  the  amendments  of  the  statutes  and  should 
receive  the  same  construction. 

2.  Am  endments — Construction.  The  rule  of  statutory  construction  — 
that  when  a  statute  is  amended  by  enacting  that  it  "  is  amended  so  as  to 
read  as  follows,"  and  then  incorporating  the  changes  and  additions,  with 
so  much  of  the  fonner  statute  as  is  retained,  the  part  which  remains 
unchanged  is  to  be  considered  as  having  been  continued  the  law  from  the 
time  of  its  original  enactment  —  applies  to  amendments  of  the  rules  of  the 
court. 

8.  Rules  for  Admission  op  Attorneys  —  Amendments.  The  amend- 
ments made  December  2, 1895,  to  the  Rules  for  the  Admission  of  Attorneys, 
which  retained  unchanged  the  following  italicized  clauses  in  subdivision  7 
of  rule  6,  adopted  October  22,  1894 :  A  law  student  whose  derkship  or 
attendance  at  a  law  school  Juis  already  begun  may,  at  his  option,  file  or  pro- 
duce, instead  of  the  certificates  required  by  these  rules,  those  required  by 
the  i^jles  of  the  Court  of  Appeals,  adopted  October  28,  1802,  did  not  have  the 
effect  of  making  the  words  "has  already  begun,"  refer  to  the  date  of  the 
taking  effect  of  the  amendments,  namely,  January  1,  1896,  but  left  them 
continuing  to  speak  as  of  the  date  when  they  originally  went  into  effect, 
namely,  January  1,  1895. 

4.  Rules  op  1892.  The  privilege  of  prcxieeding  under  the  rules  of  1892, 
conferred  by  subdivision  7  of  present  rule  6,  does  not  apply  to  any  law- 
student  whose  clerkship  or  attendance  at  a  law  school  commenced  after 
the  1st  day  of  January,  1895,  but  all  such  students  must  conform  to  the 
later  rules. 

5.  Regents'  Certificate.  A  law  student  whose  clerkship  or  attend- 
ance at  a  law  school  commenced  after  the  1st  day  of  January,  1895,  can- 
not be  admitted  to  examination  for  admission,  upon  producing  a  regents* 
certificate  under  the  rules  of  1892. 

(Submitted  November  7.  1897;  decided  November  23,  1897.) 

IIaioiit,  J.  The  petitioner,  W.  Hampton  Warde,  began  his 
law  clerkship  on  the  25th  day  of  April,  1895.  He  now  asks 
to  be  admitted  to  an  examination  upon  producing  a  regents* 
certificate  under  tlie  rules  of  1892. 

On  the  22d  day  of  October,  1894,  rules  of  this  court  were 
adopted,  to  take  effect  on  the  first  day  of  January,  1895,  pro- 
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viding  that  "  applicants  for  examination  shall  be  deemed  to 
have  studied  law  within  the  meaning  of  these  niles  (?/iZ^  when 
they  have  complied  with  the  following  terms  and .  conditions, 
viz.:  3.  Applicants  who  are  not  graduates  or  members  of 
the  bar  as  above  prescribed  shall,  before  entering  upon  the 
clerkship  or  attendance  at  a  law  school  herein  prescribed,  or 
within  one  year  thereafter^  have  passed  an  examination  con- 
ducted under  the  authority  and  in  accordance  with  the  ordi- 
nances and  rules  of  the  university  of  the  state  of  Kew  York, 
in  English  composition,  advanced  English,  first  year  Latin, 
arithmetic,  algebra,  geometry,  United  States  and  English  his- 
tory, civics  and  economics,  or  in  their  substantial  equiva- 
lents as  defined  by  the  rules  of  the  university."     (Rule  5.) 

It  was  further  provided  that  "  a  law  student  whose  clerk- 
ship or  attendance  at  a  law  school  has  already  begun,  as  shown 
by  the  record  of  the  Court  of  Appeals,  or  of  any  incorpo- 
rated law  school,  or  law  school  established  in  connection  with 
any  college  or  university,  may,  at  his  option,  file  or  produce 
instead  of  the  certificates  required  by  these  rules,  those  required 
by  the  rules  of  the  Court  of  Appeals,  adopted  October  28, 
1892."     (Rule  G,  subdivision  7.) 

The  course  of  study  prescribed  by  the  rules  of  1894  was 
materially  enlarged  and  embraced  studies  not  included  in 
the  rules  of  1892.  The  new  rules  applied  to  all  students 
except  those  whose  clerkship,  or  attendance  at  a  law  school, 
had  theretofore  begun.  It  consequently  follows  that  all  stu- 
dents whose  clerkships  or  attendance  at  a  law  school  com- 
menced after  the  first  day  of  January,  1895,  were  required  to 
conform  to  the  rules  then  in  force. 

On  the  2d  day  of  December,  1895,  the  rules  of  this  court 
were  again  amended,  to  take  effect  on  the  first  day  of  Janu- 
ary, 1896.  Xumerous  amendments  were  incorporated  into 
tlie  rules,  but  the  provisions  which  we  have  quoted  from  the 
rules  of  1895  remained  unchanged,  except  that  the  word 
**  proofs  "  was  substituted  for  "  certificates."  It  is  now  claimed 
that  ftubdivision  seven  of  rule  six  was,  in  effect,  readopted  in  the 
new  rules,  to  take  effect  on  the  1st  day  of  January,  1896,  and 
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tliat  the  effect  is  to  give  the  students  tlie  right  of  option  to 
qualify  under  the  rules  of  1892.  Sueli  was  not  our  intention, 
and  we  do  not  understand  it  to  be  the  legal  effect  of  the 
amendments.  The  amendments  of  the  rules  of  the  court  are 
analogous  to  the  amendments  of  the  statutes  and  should 
receive  the  same  construction. 

In  the  case  of  Ely  v.  Ilolton  (15  N.  Y.  595)  it  was  held 
tliat  the  effect  of  an  amendment  to  a  statute,  made  by  enact- 
ing that  the  statute  "  is  amended  so  as  to  read  as  follows,"  and 
then  incori)orating  the  changes  and  additions,  with  so  much  of 
the  former  statute  as  is  retained,  is  not  that  the  portions  of  the 
amended  statute  which  are  merely  copied  without  change  are 
to  be  considered  as  having  been  repealed  and  again  re-enacted, 
nor  that  the  new  ])r(>visions,  or  tlie  clianged  portions,  should 
have  been  deemed  to  have  been  the  law  at  any  time  prior  to 
the  passage  of  the  amended  act.  The  part  which  remains 
unchanged  is  to  be  considered  as  having  been  continued  the 
law  from  the  time  of  its  original  enactment,  and  the  new  or 
changed  portion  to  have  become  law  only  at  and  subsequent 
to  the  passage  of  the  amendment.  The  rule  adopted  in  this  case 
was  followed  in  the  case  of  Moore  v.  Mausert  (49  X.  Y.  332), 
and  again  in  the  case  of  BenPm  v.  Wick  wire  (54  N.  Y.  226). 
In  the  latter  case,  Reynolds,  C,  in  delivering  the  opinion  of 
the  court,  says  :  *'  There  was  once,  and  long  ago,  a  rule  in  the 
construction  of  statutes,  that  an  amendment  of  it  was  to  be 
regarded  as  if  having  been  incorporated  in  and  made  a  part  of 
the  original  enactment,  but  that  rule  has  been  for  a  long  time 
disregarded,  and  it  is  now  settled  that  an  amendment  has  no 
more  retroactive  effect  than  an  original  act  upon  the  same 
subject.''     ((/iting  Ely  v.  Ilolton^  supra^ 

The  petitioner  having  commenced  his  law  clerkship  after 
the  rules  of  1S95  were  in  force,  must  conform  to  the  require- 
ments of  those  rules  as  to  the  production  of  a  regents' 
certificate. 

This  motion  must,  therefore,  be  denied. 

All  concur. 

Motion  denied. 
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Statement  of  case. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Hadley  Adolphus  Sutherland,  Appellant. 


1.54    845 
159    858 
154    845' 
161    876 


1.  Murder  —  Evidence.  The  facts  as  to  the  shooting  of  his  paramour 
br  the  defendant  reviewed  and  held  to  disclose  sufficient  evidence  of  intent, 
deliberation  and  premeditation  to  sustain  the  verdict  of  murder  in  the  first 
degree. 

2.  Conclusiveness  of  Verdict.  The  verdict,  in  a  capital  case,  is  con- 
clusive upon  the  Court  of  Appeals  on  questions  of  fact,  where  there  is  a 
conflict  in  the  evidence,  or  where  opposing  inferences  are  to  be  drawn 
from  the  facts. 

3.  Appeal  —  Interference  with  Verdict.  When  it  appears  that 
the  facts  and  (drcumstances  testified  to  justified  the  jury  in  finding  that 
the  homicide  was  intentional,  and  that  it  was  the  result  of  sufficient 
deliberation  and  premeditation  to  warrant  the  verdict  of  murder  in  the 
tirst  degree,  the  Court  of  Appeals  will  not  interfere  with  the  determina- 
tion of  the  jury  upon  the  facts. 

4.  MoTivK.  While  an  adequate  motive  for  the  act  is  not  indispensable 
to  a  conviction  of  murder,  yet  any  fact  from  which  ^the  jury  may  legiti- 
mately find  or  infer  such  motive  acting  upon  the  defendant's  mind  is 
<^om  potent. 

5.  Meretricious  Relations.  On  a  trial  for  the  murder  of  a  woman 
by  a  man,  proof  of  meretricious  relations  between  the  parlies  and  of  the 
facts  leading  up  to  such  relations  is  competent,  where  it  tends  to  show 
a  motive  for  the  act. 

6.  PossE.ssioN  OF  Weapon  —  Intent.  On  a  trial  for  murder  by  shoot- 
iny:  with  a  pistol,  testimony  that  the  defendant,  shortly  before  the 
li'jmicide,  showed  the  witness  the  pistol,  with  the  remark,  "'This  means 
biLsincss  some  day."  is  competent  as  tending  to  prove  not  only  that  the 
defendant  had  the  pistol  in  his  possession,  but  that  he  intended  to  use  it 
ui>on  some  one. 

7.  Letters  from  Dkce-\8ed  to  Defendant  —  Motive.  On  the  trial 
of  a  man  for  murdering  his  paramour,  who  was  pregnant  at  the  time,  let- 
ters received  by  the  defendant  from  the  woman,  indicating  that  she  con- 
sidered him  the  father  of  her  child  and  apprising  him  of  her  dependence 
upon  him  and  that  she  ctmsiderod  their  relations  permanent,  although 
affectionate?  in  tone,  may  be  admissible  against  him,  not  for  the  purpose 
of  proving  any  fact  stated  in  them,  but  as  bearing  upon  the  question 
whether  the  situation  in  which  the  defendant  was  placed,  as  depicted  in 
the  letters,  furnished  a  ^Ifficient  motive  for  him  to  terminate  the  relations 
in  the  way  he  did. 

8.  Letters  OF  Deceased  —  Evidence.  Letters  of  the  deceased,  sent 
to  the  defendant  and  found  in  his  possession,  are  not,  as  matter  of  law, 
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incompetent  evidence  under  all  circumstances,  on  a  trial  for  murder,  as 
being  only  statements  of  the  deceased;  but  their  competency  depends 
upon  their  contents  and  the  nature  of  the  information  which  they  convey 
to  the  mind  of  the  accused. 

9.  Harmless  Evidence.  The  admission  in  evidence,  on  a  trial  for 
murder,  of  letters  from  the  deceased,  found  in  the  defendant's  possession, 
does  not  constitute  reverjible  error,  even  if  the  letters  contain  nothing 
bearing  upon  the  question  of  motive,  unless  they  contain  something  cal- 
culated to  prejudice  the  defendant. 

(Argued  October  20,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Connty  Court  of  Kings 
county  convicting  defendant  of  the  crime  of  murder  in  the  first 
degree,  entered  upon  a  verdict  April  19,  1897. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Arthm*  II ,  Cameron  for  appellant.  The  motions  to  set  aside 
the  verdict  as  clearly  against  the  evidence  and  for  a  new  trial 
should  have  beeu  granted,  and  the  court  erred  in  denjnng 
them.  {^People  v.  Cignarale^  110  N.  Y.  26;  People  v.  Tay- 
lor, 138  N.  Y.  398;  People  v.  Uoch,  150  N.  Y.  291.)  The 
court  erred  in  admitting  the  testimony  of  George  T.  Wren 
and  Jasper  Washington,  and  in  permitting  the  district  attorney 
to  refer  in  his  opening  to  the  relations  of  the  defendant  with 
Sarali  Wren  and  her  husband  in  New  York  city.  {People  v. 
Corey,  148  ?s^.  Y.  476.)  The  court  erred  in  admitting  in  evi- 
dence the  letters  from  Sarah  Wren  to  the  defendant.  {People 
V.  Greeti,  1  Park.'Cr.  Rep.  11  ;  Wlllett  v.  Peojjle,  27  Hun, 
469 ;  Frank  v..  Breiver,  26  X.  Y.  8.  R.  590  ;  Bank  of  B.  X 

A.  w,,Delafield,  126  N.  Y.  410;  WaUele  v.  N.  T,  C  cfe  7/. 
J?.  P.  P.  ^Co,,  95  X.  Y.  274;  Martin  v.  N,  F.,  N,  IL  i&  IL 

B.  P,  Co.,  103  N.  Y.  620 ;  People  v.  Corey,  148  iST.  Y.  476.) 
The  defendant  should  not  have  been  cross-examined  as  to  his 
past  history,  and  especially  as  to  such  parts  of  it  as  referred 
to  his  liaison  with  Sarah  Wren,  and  the  court  erred  in  permit- 
ting it.  {People  V.  Tice,  131  X.  Y.  65?^  Peop>le  v.  White, 
14  Wend.  111.)  The  defendant  should  not  have  been  cross- 
examined  as  to  where  or  from  whom  he  bought  the  revolver  and 
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cartridges,  and  the  court  erred  in  permitting  it.     {People  v^ 
Tice,  131  N.  Y.  657.) 

Ifermafi  //.  Baker  for  respondent.     The  verdict  of  the 

jury  was  abundantly  supported  by  the  evidence,  and  it  cannot 

be  contended  tliat  the  evidence  did  not  justify  their  finding. 

{People  V.  Cignarale,  110  N.  Y.  23  ;  People  v.  Driscoll^  107 

X.  Y.  414 :  People  v.  Kelly,  113  N.  Y.  647 ;  PeopU  v.  Stone, 

117  X.  Y.  480 ;  PeopU  v.  Trezza,  125  N.  Y.  740 ;  People  v. 

Tk^,  131  N.  Y.  651  ;  People  v.  Kerrigan,  147  N.  Y.  210  ^ 

People  V.  Corey,  148  N.  Y.  476 ;  People  v.    Taylor,  138  N. 

y.  398 ;  PeopU  v.  //c?c/i,  150  N.  Y.  291 ;  P€r>/?^^  v.  Youngs^ 

151  N".  Y.  210.)     The  testimony   of  the  witnesses  George 

T.   Wren  and   Jasper  Washington  was  properly   admitted. 

{People  V.  Harris,  136  X.  Y.  423 ;  State  v.  WatJdns,  9  Conn. 

46 ;  PeopU  v.  Stout,  4  Park.  Cr.  Rep.   71 ;  Hendrickson  v. 

PeopU,  10  N.   Y.   13.)     After  the  shooting,  certain  letters 

written  by  the  deceased  to  defendant  were  found  among  his 

effects.     These  were  properly  received  in  evidence.     (  Willett 

^.People,  21  Hun,  469;  PeopU  v.    Tice,  131  N.  Y.  651; 

Heiidrickson  v.  PeopU,  10  N.  Y.  13 ;  People  v.    Casey,  72 

N.  Y.  304;  Le  Beau   v.  PeopU,  34  K  Y.  223;  i?<?aZ  v. 

People,  42  X.  Y.  270.)     After  hearing  the  appeal  the  court 

must  give  judgment,  without  regard  to  technical  errors  or 

defects,  or  to  exceptions  which  do  not  affect  the  substantial 

rights  of  the  parties.     (Code  Crim.  Pro.  §  542 ;  PeopU  v. 

CAaean,  102  N.  Y.  669 ;  PeopU  v.  Buddemieck,  103  N.  Y. 

487;  PeopU  v.  Fanning,  131  N.  Y.  659;  PeopU  v.  Youngs, 

151  N.  Y.  210.) 

O'Brien,  J.  It  is  undisputed  that,  on  the  night  of  the  22d 
of  March,  1897,  the  defendant,  a  young  colored  man  about  19 
years  of  age,  shot  and  killed  one  Sarah  Wren,  in  an  apart- 
ment house  in  Brooklyn,  where  they  lived.  The  deceased  was 
the  \vife  of  another  man,  and  she  was  at  the  time  living  with 
the  defendant  in  meretricious  relations.  The  only  question  in 
the   case,  upon  the  merits,  is  whether  the  evidence  produced 
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upon  the  trial  was  sufficient  to  establish  the  intent  to  kill  and 
the  deliberation  and  premeditation  essential  to  constitute  the 
crime  of  murder  in  the  first  degree.  Tlie  learned  counsel  for 
the  defendant  contends  that  the  shooting  was  not  accompanied 
by  the  intent,  or  the  deliberation  and  premeditation  necessary 
to  constitute  the  crime  of  which  he  was  convicted ;  and  he 
insists  that  this  court  should  set  aside  the  verdict  as  unsup- 
ported by  sufficient  evidence.  In  this  view  of  the  case  it 
becomes  necessary  to  state  some  of  the  leading  facts  which 
preceded  the  tragedy. 

It  appears  that  the  defendant's  relations  with  the  deceased 
commenced  while  she  was  living  with  her  husband,  and  that 
about  a  month  after  the  birth  of  a  child  she  abandoned  her 
husband  and  with  tlie  child  took  up  her  abode  with  the 
defendant.  The  proof  tended  to  show  that  on  the  evening 
of  the  homicide  the  defendant  had  been  drinking ;  that  for 
some  reason,  which  does  not  distinctly  appear,  a  quarrel  took 
place  between  him  and  the  deceased.  The  parties  lived  on 
the  first  floor  of  the  house,  which  consisted  of  a  front  room  or 
parlor,  a  kitchen  in  the  rear  and  a  hall  bedroom  opening  into 
the  kitchen  and  a  hallway.  The  hall  bedroom  was  occupied 
by  the  defendant  and  the  deceased.  The  parlor  and  kitchen 
were  occupied  by  other  parties,  all  colored  people ;  but  what 
particular  rooms,  if  any,  had  been  assigned  to  each  does  not 
distin(itly  appear.  The  fair  inference  is  that  all  the  inmates 
used  the  rooms  to  some  extent  inconnnon.  The  quarrel  com- 
menced in  the  front  room  or  parlor.  The  parties  then  retired 
to  the  bedroom  where  it  seems  to  have  been  continued.  The 
defendant  assaulted  and  struck  the  deceased,  at  least  two  or 
three  times  during  the  quarrel,  and  the  deceased  in  the  end 
fieems  to  have  taken  refuge  in  the  front  room.  The  defend- 
ant then  went  into  the  kitchen,  dressed  himself  and  was  heard 
to  say  that  he  did  not  care  what  became  of  himself.  Then 
going  into  the  bedroom,  which  the  deceased  had  left,  he  almost 
immediately  fired  a  shot  from  a  pistol,  the  bullet  entering  the 
ceiling  of  the  bedroom.  The  prosecution  claims  that  this 
fihot  was  fired  by  the  defendant  for  the  purpose  of  testing  the 
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weapon,  or  at  least  of  making  sure  that  lie  understood  liow  to 
handle  it.  After  firing  this  first  shot  the  defendant  then  came 
out  of  the  bedroom  and  standing  in  the  doorway  between  the 
kitchen  and  front  room  fired  the  second  shot  at  the  deceased, 
who  was  near  a  front  window  and  in  line  with  one  of  the  other 
women.  This  shot  missed  her,  striking  a  picture  on  the  wall 
near  her.  The  two  women  then  rushed  out  of  the  room^ 
passing  through  the  hall  towards  the  street,  when  the  defend- 
ant tired  a  third  shot,  which  also  missed,  and  passed  through 
the  wall  into  an  adjoining  apartment.  The  women,  for  there 
were  then  tliree  of  them,  continued  running  towards  the  front 
door,  followed  by  the  defendant.  The  deceased,  who  was 
ahead,  fell  in  attempting  to  reach  the  street,  and  one  of  the 
other  women  also  fell.  The  defendant  passed  the  two  who 
w§re  behind  and  reached  the  deceased  while  she  was  down 
and  fired  the  fourth  shot,  which  entered  her  lungs  and  lodged 
in  the  region  of  the  heart,  producing  instant  death.  There  is 
some  conflict  in  the  testimony  as  to  the  order  in  wliich  the  three 
women  were  passing  or  running  out  of  the  hall  to  the  stoop  into 
the  street,  and  with  respect  to  the  defendant's  position  when 
he  fired  the  fatal  shot.  But  it  is  undisputed  that  the  night 
robe  of  the  deceased,  her  undergarments  and  her  skin  where 
the  bullet  entered  were  burned  by  the  discharge,  showing 
clearly  that  the  firing  was  at  short  range,  if,  indeed,  the  muzzle 
of  the  pistol  did  not  come  in  contact  with  her  body.  The 
defendant  then  fired  a  fifth  shot  at  a  policeman  who  was 
approaching,  missing  him,  and  then  fled.  lie  threw  away  his 
pistol  in  the  street  and  ran  a  couple  of  blocks,  when  he  was 
captured  without  resistance.  On  being  told  what  he  had  done, 
he  did  not  attempt  to  explain  or  deny  it.  He  asked  the  ofli- 
cers  if  she  was  dead,  and  when  they  asked  why  he  shot  her  he 
answered:  "I  am  jealous  of  Uer  *  *  *  She  is  four 
months  in  the  family  way  and  accuses  me,  and  I  know  there 
are  other  men  who  have  been  with  her."  The  revolver  which 
he  used  had  five  chambers,  and  when  fonnd  contained  five 
empty  cartridges. 

Upon  these  facts  the  question  of  intent,  deliberation  and 
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preineditatioii  was  clearly  for  the  jury.  It  is  difficult  to  see 
how  the  defendant's  act  could  be  attributed  to  accident  or  mis- 
chance. The  fact  tliat  one  of  tlie  shots  entered  the  ceiling  of 
the  bedroom  and  that  two  others  missed,  is  of  very  little  con- 
secjuence,  if  it  be  true,  as  the  testimony  certainly  tended  to 
^how,  that  the  defendant  pursued  the  deceased  and  deliberately 
fired  a  fourth  shot  into  her  body  at  such  close  range  as  to  bum 
her  clothing. 

It  is  undoubtedly  true  that  this  court  has  power  in  a  capital 
case  to  review  the  facts  and  to  set  aside  a  verdict  of  conviction 
when  not  supported  by  sufficient  evidence,  or  when  it  apj)ear6 
that  injustice  has  been  done.  But  where  there  is  a  conflict  in 
the  evidence,  or  where  opposing  inferences  are  to  be  drawn 
from  the  facts,  it  is  the  province  of  the  jury  to  determine  what 
the  truth  is,  and  the  verdict,  under  such  circumstances,  is  con- 
xjlusive  upon  the  courts.  The  evidence  in  tiiis  case  would 
hardly  warrant  a  verdict  that  the  shooting  was  without  intent 
to  kill,  or  without  deliberation  and  premeditation.  The  facts 
and  circumstances  testilied  to  justified  the  jury  in  finding  that 
the  shooting  was  intentional,  and  that  it  was  the  result  of  suffi- 
<;ient  deliberation  and  premeditation  on  the  part  of  the  accused 
to  warrant  the  verdict.  We  think,  therefore,  that  this  court 
under  such  circumstances  would  not  be  warranted  in  interfer- 
ing with  the  determination  of  the  jury  upon  the  facts. 

There  are  three  exceptions  in  the  record  which  have  been 
Argued  by  the  defendant's  counsel,  and  which  require  a  brief 
notice.  The  husband  of  the  deceased  was  sworn  as  a  witness 
And  testified  to  their  marriage ;  how  the  defendant  became 
Bcquainted  with  his  wife,  and  the  fact  that  he  frequently 
vioited  her  at  their  home ;  that  shortly  after  the  birth  of  the 
<jhild  the  wife  disappeared  and  the  witness  did  not  see  her 
again  until  her  death.  It  was  competent  for  the  prosecution 
to  prove  the  fact  that  the  decea^sed  was  the  wife  of  another 
man  ;  that  the  defendant  had  enticed  her  away  from  her  hus- 
band and  was  living  in  meretricious  relations  with  her  at  the 
house  where  the  offense  was  committed.  The  defendant 
<;ertainlv  knew  that  the  deceased  was  untrue  to  her  husband, 
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and  there  was  evidence  in  the  case  from  which  the  jury  might 
find  that  he  suspected  that  she  was  also  untrue  to  hira  ;  that 
jealousy  and  ill-feeling  were  the  result  of  these  suspicions 
which  might  have  furnished  a  possible  motive  for  the  com- 
mission of  the  offense.  The  relations  of  the  parties  to  each 
otlier  and  the  facts  leading  up  to  such  relations  were  compe- 
tent for  the  consideration  of  the  jury.  While  an  adequate 
motive  for  the  act  is  not  indispensable  to  a  conviction,  yet  any 
fact  from  which  the  jury  might  legitimately  find  or  infer  such 
motive  acting  upon  the  defendant's  mind  was  competent. 

The  prosecution  proved  by  a  witness  who  had  a  conversa^ 
tion  ^vith  the  defendant  the  afternoon  of  the  day  of  the  shoot- 
ing that  he  showed  her  a  pistol,  remarking  at  the  same  time 
that,  "  This  means  business  some  day."  The  testimony  of  this 
witness  tended  to  prove,  not  only  that  the  defendant  had  the 
pistol  in  his  possession  at  the  time,  but  that  he  intended  to  use 
it  upon  some  one.  Whether  for  the  purpose  of  protecting  him- 
self against  the  husband  of  the  woman  with  whom  he  was  liv- 
ing, or  upon  the  deceased,  was  for  the  jury  to  say,  under  all 
tlie  circumstances  of  the  case.  It  has  been  suggested  that  this 
was  a  mere  idle  or  boastful  remark,  but  we  cannot  affirm  that 
such  was  the  fact  as  matter  of  law. 

The  prosecution  put  in  evidence  a  number  of  letters  written 
by  the  deceased  to  the  defendant  at  various  times  during  the 
]>eriod  after  the  deceased  had  separated  from  her  liusband  and 
attached  herself  to  the  defendant.  They  were  found  in  the 
defendant's  trunk  after  the  homicide,  and  were  admitted  in 
evidence  under  objection  and  exception  from  the  defendant's 
counsel.  The  lettei-s  appear  on  their  face  to  be  of  the  most 
affectionate  character  and  manifest  a  deep  interest  on  the  part 
of  the  writer  in  the  defendant's  welfare.  They  indicate  very 
clearly  that  she  understood  the  defendant  to  be  the  father  of 
her  child.  It  appeared  from  other  evidence  in  the  case  that 
the  deceased,  at  the  time  of  her  death,  was  pregnant,  and 
that  the  defendant  knew  it.  We  tliink  that  tlie  trial  court 
committed  no  legal  error  in  admitting  these  letters  in  evi- 
dence.   They  were,  perhaps,  not  admissible  for  the  purpose 
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of  proving  any  fact  stated  in  them,  but  only  for  the  purpose 
of  showing  how  the  deceased  regarded  her  relations  with  the 
defendant.  The  letters  must  have  presented  to  his  mind  a 
true  picture  of  his  real  situation.  Though  still  but  19  yeare 
of  age,  and  unmarried,  they  could  not  fail  to  impress  him  with 
the  thought  that,  in  a  certain  sense  at  least,  he  had  assumed 
all  the  burdens  and  responsibilities  of  a  family.  Though  the 
letters,  as  already  stated,  were  couched  in  the  most  affectionate 
terms,  they  apprised  him  of  the  claims  which  tlie  deceased 
made  and  of  her  dependence  upon  him.  Wliether  the  situa- 
tion in  which  he  was  placed,  as  depicted  in  these  letters,  fur- 
nished a  sufficient  motive  for  him  to  terminate  the  relations 
in  the  way  that  he  did,  was  a  question  for  the  jury. 

The  motive  for  the  commission  of  a  homicide  is  always 
open  to  inquiry  at  the  trial,  and  considerable  latitude  in  the 
proof  is  always  allowed. 

As  was  said  by  Judge  Parker  in  Tlendriekson  v.  People 
(10  N.  Y.  31),  "  Just  in  proportion  to  the  depravity  of  the 
mind,  would  a  motive  be  trifling  and  insignificant  which  might 
prompt  to  the  commission  of  a  great  crime.  "VVe  can  never 
say  the  motive  was  adequate  to  the  offense ;  for  human  minds 
would  differ  in  their  ideas  of  adequacy,  according  to  their  esti- 
mate of  the  enormity  of  crime,  and  a  virtuous  mind  would  find 
no  motive  sufficient  to  justify  the  felonious  taking  of  a  human 
life." 

It  would  be  impossible  for  us  to  say  that  the  entanglements 
in  winch  the  defendant  became  involved  in  consequence  of 
his  relations  with  the  deceased,  which  were  presented  to  his 
mind  by  the  letters  in  question,  might  not  have  influenced  his 
subsequent  conduct  in  causing  her  death.  At  all  events  it 
was  not,  we  think,  legal  error  to  allow  the  letters  to  go  to  the 
jury. 

The  letters  were,  it  is  true,  simply  the  statements  of  the 
deceased,  but  they  had  been  found  in  the  defendant's  posses^ 
sion,  and,  presumptively,  their  contents  were  known  to  him. 
They  were  just  such  letters  as  a  wife  would  be  expected  to 
address  to  an  absent  husband.     They  conveyed  to  the  defend- 
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ant  the  idea  tliat  the  deceased,  at  least,  considered  tlieir  rela- 
tions pennaneut  and  practically  that  of  husband  and  wife. 

It  cannot  be  denied  that  letters,  or  other  statements  of  the 
deceased  that  came  to  the  knowledge  of  the  defendant,  might, 
under  certain  circumstances,  furnish  a  motive  for  the  defend- 
ant's act.  If,  for  instance,  these  letters  disclosed  to  his  mind 
the  fact  that  the  deceased  w^as  in  possession  of  some  dangerous 
secret  concerning  him  which  he  was  anxious  should  never  be 
known,  tliey  would  be  admissible  as  furnishing  a  key  to  his 
conduct  and  a  possible  motive  for  putting  her  out  of  the  way. 
They  were  admissible  if  they  contained  any  threats  or  other 
statements  that  had  any  bearing  on  the  question  of  motive. 
While  it  would  be  difficult  for  us  to  say  that  they  do  contain 
anything  of  that  character,  it  must  be  borne  in  mind  that  the 
motives  which  prompt  the  mind  to  the  commission  of  crime 
are  frequently  obscure,  often  trivial,  and  never  adequate. 

But  suppose  we  assume  that  the  letters  contain  nothing  from 
which  the  jury  could  find  or  infer  a  motive  for  the  homicide, 
how  could  they,  in  any  proper  or  legal  sense,  have  prejudiced 
the  defendant?     If  they  were  mere  harmless  love  letters,  as 
they  seem   to  be,  they  proved  nothing  that  had  not  already 
been  proven  by  the  fact  tliat  the  deceased  left  her  husband  for 
the  defendant.     The  zeal  of  a  prosecuting  officer  frequently 
projects  into  a  criminal  case  some  piece  of  evidence  which  is 
not  strictly  admissible,  or  is  so  near  the  border  line  as.  to 
become  debatable.     The  exception  in  tliis  case  niises  just  su(*h 
a  question.     But  it  is  not  every  error  that  can  be  gleaned  from 
the  record  of  a  trial  tliat  will  warrant  this  court  in  reversing 
the  judgment.     Tlie  statute  requires  us  to  decide;  the  ease  with- 
out regard  to  technical  errors  or  defects,  or  to  exceptions  whicli 
do   not  aflect  the   substantial  rights  of  the  j):irties.     ((^odc, 
§  542.)     The  only  disputed  questions  of  fact  in  this  case  were 
the   intent  of  the  defendant,  deliberation  and  premeditation. 
It  is  difficult,  if  not  impossible,  to  conceive  how  these  letters, 
if  they  contained  nothing  bearing  on  the  question  of  motive, 
could  possibly  have  prejudiced  the  defendant  in  the  considera- 
tion of  tliese  questions.     If  they  did  not  prove  motive,  or 
45 
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tend  to  prove  it,  then  the  case  for  tlie  People  was  as  strong 
without  as  with  them,  since  they  proved  nothing  at  all  that 
Lad  not  already  been  established. 

In  the  administration  of  criminal  justice,  this  court,  before 
disturbing  a  judgment  for  an  erroneous  ruling  at  the  trial, 
should  be  able  to  see  that  the  ruling  tended,  in  some  way,  to 
prejudice  the  rights  of  the  defendant.  Any  other  rule  would 
render  the  statute  to  which  I  have  referred  a  dead  letter. 

Assuming  that  the  lettei's  proved  nothing  for  the  Peopie, 
they  proved  nothing  against  the  defendant.  If  we  cannot  see 
that  they  tended  legitimately  to  prejudice  the  defendant,  we 
ought  not  to  imagine  or  speculate  upon  the  possibility  that 
the  jury  may  have  given  them  some  weight  to  which  they 
were  not  entitled.  This  would  render  every  possible  error  in 
a  prolonged  trial  a  ground  for  granting  a  new  trial. 

The  contention  of  the  learned  counsel  for  the  defendant  is 
that  letters  of  the  deceased,  sent  to  the  defendant  and  found 
in  his  possession,  are,  as  matter  of  law,  incompetent  evidence 
under  all  circumstances.  Tliat  proposition  is  not,  we  think, 
correct.  It  depends  upon  the  contents  of  the  letters  and  the 
nature  of  the  information  which  they  convey  to  the  mind  of 
the  accused ;  and  if  the  letters  in  question  contain  nothing 
bearing  on  the  que^rtion  of  motive,  they  were  harmless  and  of 
no  account  unless  they  contain  some  matter  on  other  subjects 
calculated  to  prejudice  the  defendant.  We  are  unable  to  find 
anything  in  them  that  could  have  the  slightest  tendency  in 
that  direction  before  any  fair  jury.  When  they  were  offered 
at  the  trial,  the  defendant's  counsel  pointed  out  nothing  in 
them  that  was  objectionable  on  this  ground,  and,  without  call- 
ing our  attention  now  to  anything  of  that  character,  he  con- 
tents himself  with  the  point  that  they  were  hiaduiissible 
because  they  were  only  statements  of  the  deceased.  Under 
these  circumstances  it  is  not  the  duty  of  this  court  to  hold  that 
the  letters  were  hurtful  to  the  defendant's  case  on  some  imagi- 
nary ground,  even  if  they  were  not  stiictly  competent.  It  is 
impossible  to  say  with  any  rciison  that  the  result  of  the  trial 
could  have  been  different  if  the   letters  had  not  been  intro- 
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dnced  at  all.  If  they  had  been  excluded  by  the  court  as 
immaterial,  the  ease  against  the  defendant  would  have  remained 
the  same,  and  there  is  not  the  slightest  ground  for  the  belief 
that  the  jury  could  or  would  have  rendered  any  other  verdict. 

On  the  whole,  we  think  that  the  defendant  has  had  a  fair 
trial;  that  the  evidence  was  entirely  sufficient  to  warrant  the 
verdict;  that  no  errors  of  law  were  committed  upon  the  trial 
to  his  prejudice,  and  that  the  judgment  must  be  affirmed. 

All  concur,  except  BARTLErr  and  Martin,  J  J.,  who  dissent 
on  the  ground  that  the  letters  from  the  deceased  to  the 
defendant  were  inadmissible  and  prejudicial. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
William  J.  Koerner,  Appellant. 

1.  EvTOENCE  —  Non-expert  Testimony.  The  objection  that  the  wit- 
ness bas  not  been  fthown  to  be  an  expert  does  not  lie  against  a  question 
nrhicb  does  not  call  for  the  opinion  of  an  expert,  but  which  relates  merely 
to  facts  within  the  knowledge  of  the  witness. 

2,  Murder  —  Defect  of  Reason  —  Expert  TESTrMOXY.  On  a  trial 
for  murder,  where  defect  of  reason  at  the  time  of  the  act  is  interposed  as 
a  defense,  witnesses  for  the  prosecution,  who  examined  the  defendant  on 
behalf  of  the  public  immediately  after  the  homicide,  when  he  was  appar- 
ently unconscious,  may  testify  that  in  their  opinion  he  was  "shamming" 
or  **  faking/*  whA  they  qualify  as  medical  experts  and  state  the  grounds 
of  their  opinions. 

8.  Disclosure  by  Physician  —  Code  Civ.  Pro.  §  884.  "Where  the 
testimony  of  a  physician  is  sought  to  be  excluded  under  section  834  of 
the  Code  of  Civil  Procedure,  the  burden  is  upon  the  p:irty  seeking  to 
exclude  it  to  bring  the  case  within  the  provisions  of  the  section.  He 
must  make  it  appear  not  only  that  the  information  he  seeks  to  exclude 
was  acquired  by  the  witness  while  attending  the  patient  in  a  professional 
capacity,  but  also  that  it  was  necessary  to  enable  him  to  perform  some 
professional  act. 

4.  Criminal  Trial  —  Striking  out  Testimony  —  Appeal.  Where, 
on  a  criminal  trial,  the  whole  testimony  of  a  witness  called  by  the  prose- 
cution was  stricken  out  by  the  court,  and  the  greater  part  of  the  testimony 
was  objected  to  by  the  defendant,  and  the  record  discloses  no  objection  to 
its  bein>f  stricken  out,  it  must  be  assumed  that  the  defendsint  consented; 
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and,  consequently,  if  any  error  was  committed  in  its  admission  or  in  strik- 
ing it  out,  and  directing  the  Jury  to  disregard  it,  the  defendant  is  not  in  a 
position  to  avail  himself  of  it  on  appeal. 

6.  Capital  Case  —  Striking  out  Testimony  —  Appeal.  The  striking 
out  by  the  trial  court  of  the  whole  testimony  of  a  witness  called  by  the  prose- 
cution, does  not  furnish  a  ground  for  the  reversal  of  a  judgment  of  death, 
when  it  is  obvious  that  the  substantial  rights  of  the  defendant  could  not 
have  been  affected  by  eliminating  that  testimony  from  the  case  and  direct- 
ing the  jury  to  disregard  it. 

6.  Insanity  —  Non-expert  Testimony.  Upon  a  question  of  sanity  or 
insanity,  lay  witnesses  may  be  examined  as  to  acts  and  conduct  of  the 
party,  and  upon  giving  such  evidence  they  may  be  permitted  to  testify 
whether  such  acts  or  conduct  impressed  them  as  rational  or  irrational. 

7.  Criminal  Trial  —  Order  of  Proof  —  Discretion  of  Court. 
Upon  the  trial  of  a  criminal  action  it  is  in  the  discretion  of  the  court  to 
permit  the  prosecution  to  give  evidence  in  aid  of  its  original  case,  after 
the  defense  has  rested  ;  and  a  judgment  will  not  be  disturbed  on  appeal, 
on  account  of  the  granting  of  such  permission,  when  the  record  discloses 
no  abuse  of  discretion. 

a  Order  of  Proof  —  Code  Cr.  Pro.  §  388.  Section  388  of  the 
Code  of  Criminal  Procedure,  regulating  the  order  of  proceedings  in  trials, 
does  not  deprive  the  court  of  power  to  permit  the  prosecution  to  give 
evidence  in  aid  of  its  original  case  after  the  defense  has  rested,  without 
its  being  affirmatively  shown  that  there  is  some  good  reason,  in  the  fur- 
therance of  justice,  why  the  evidence  should  be  admitted  at  that  time. 

9.  Capital  Cast?  —  Self-contradictory  Evidence — Appeal.  The 
fact  that  evidence  given  by  a  witness  for  the  prosecution  in  a  capital  case 
was  contradictory  of  that  previously  given  by  him  and  wjis  improbable, 
does  not  warrant  the  Court  of  Appeals  in  reversing  the  judgment  upon 
the  ground  that  the  evidence  was  not  entitled  to  credit,  where  the  credi- 
bility of  the  witness  and  the  effect  to  be  given  to  his  evi^*nce  were  clearly 
for  the  jury  to  determine,  and  the  trial  court,  at  the  defendant's  request, 
charged  that  if  any  of  the  witnesses  had  willfully  testified  falsely,  the 
jury  had  a  right  to  disregard  such  testimony  even  though  it  was  not  con- 
tradicted or  impeached,  and  it  is  apparent  that  the  verdict  was  not  depend- 
ent upon  that  evidence. 

10.  Proof  of  Insanity.  There  is  no  authority  or  principle  of  the  law 
of  evidence  which  will  admit  proof  of  insanity  or  other  disease  by  mere 
reputation  in  the  family. 

11.  Insanity  as  a  Defense  —  Charge  to  Jury.  When  all  supposed 
errors  in  the  principal  charge  to  the  jury,  upon  the  defense  of  insanity, 
have  been  eliminated  from  the  aise  by  the  court  in  charging  as  requested 
by  the  defendant,  and  the  jury  was  instructed  in  a  manner  which  pre- 
vented any  misjipprehension  by  it  as  to  the  law  controlling  the  question, 
exceptions  to  those  portions  of  the  principal  charge  will  not  avail  on 
appeal. 
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12.  Statement  by  Another  in  Presence  of  Party  —  Admission  by 
Acquiescence  —  Silence.  A  party's  acquiescence  in  the  statement  of 
another,  made  in  his  presence,  to  have  the  effect  of  an  admission  must 
exhibit  some  act  of  voluntary  demeanor  or  conduct;  it  must  plainly  appear 
that  such  statement  was  fully  known  and  understood  by  the  party  before 
any  inference  can  be  drawn  from  his  passiveness  or  silence,  and  the  cir- 
cumstances must  not  only  be  such  as  afforded  him  an  opportunity  to  act 
or  speak,  but  also  such  as  would  properly  or  naturally  call  for  some  action 
or  reply  from  men  similarly  situated. 

18.  Statement  Made  in  Presence  of  Apparently  Unconscious 
Defendant  —  Erroneous  Admission  in  Evidence  —  Reversible 
Error.  On  a  trial  for  murder,  in  which  defect  of  reason  at  the  time  of 
the  act  was  interposed  as  a  defense,  a  witness  for  the  prosecution,  who 
had  testified  as  a  medical  expert  that  in  his  opinion  the  defendant  was 
*'  shamming,"  when  apparently  unconscious,  immediately  after  the  homi- 
cide, was  permitted  to  testify,  over  the  defendant's  objection,  that  he 
stated  to  a  police  officer,  in  the  presence  of  the  defendant  and  while  the 
latter  was  apparently  unconscious,  that  he  "didn't  see  there  was  very 
much  the  matter  with  the  man;  that  he  was  probably  faking."  Held, 
that  the  evidence  was  incompetent  and  improper,  being  mere  hearsay,  or 
the  statement  of  the  witness  to  a  third  party,  unless  made  under  such  cir- 
cumstances as  to  be  binding  upon  the  defendant;  that  the  silence  of  the 
defendant,  under  the  circumstances,  did  not  raise  a  presumption  of  acquies- 
cence in  the  witness's  remark  so  as  to  render  it  competent  as  an  admis- 
sion; and  that  the  ruling  admitting  the  statement  in  evidence  constituted 
a  harmful  error,  calling  for  a  reversal. 

14.  Competency  op  Statements  in  Presence  of  Defendant. 
Statements  in  the  presence  of  the  defendant  are  only  competent  when  he 
is  in  a  position  to  hear  and  understand.  If  his  condition  as  to  conscious- 
ness is  a  matter  of  dispute,  the  statement  in  his  presence  is  incompetent, 
although  the  People  are  entitled  to  go  to  the  jury  on  the  question  whether 
the  defendant  was  really  unconscious  or  merely  shamming. 

(Argued  October  23,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  citj  and  county  of  Kew  York,  entered  March  1, 1897, 
upon  the  verdict  of  a  jury  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree  and  from  an  order  deny- 
ing the  defendant's  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Abraham  Levy  for  appellant.  The  exceptions  to  the 
admissibility  of  the  so-called  expert  evidence  of  Mr.  Brown, 
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Di-s.  Harrison  and  Donovan  were  well  taken.  {Gregorif  v. 
Fichtiir,  27  Abb.  [N.  C]  90 ;  Xickerson  v.  Rugery  76  N.  Y. 
270;  Nelson  v.  S.  JL  In8.  Co,,  71  X.  Y.  453;  Carter  v. 
Boehniy  1  Smith's  L.  C.  286  ;  A,  O,  Co.  v.  Gilson,  63  Penn. 
St.  U6;  Iluff/ies  v.  G,  Jf.  Z.  Ijis.  Co,,  66  Barb.  462;  Jle^ild 
v.  T/iiru/^  4:^  Me.  394;  Lawson  on  Expert  Evid.  197;   Van 

Wi/cHen  v.  6%  of  Brooklyn,  118  X.  Y.  424;  BohertswN. 

Y.  El  R,  R.  Co,,  128  N.  Y.  455;  People  v.  McElmine, 
121  N.  Y.  250.)     The  co\irt  erred  in  admitting  the  evidence 
of    Dr.    Ward,    the    prison    physician     in     actual    profes- 
sional  attendance    upon    the    defendant,   and   the    error  in 
striking   out   such   evidence   so   erroneously   admitted    after 
it  remained  on  record  and  before  the  jury,  from  the  after- 
noon  session   on  the   18th  day   of   February,  1897,   to  the 
23d  day  of  February,   1897,  was   not   cured   by   the   court 
directing  the   jury  to  disregard  such   evidence  so  admitted. 
(Code  Civ.  Pro.  §  834;  Code  Crim.  Pro.  §  392;  Peojple  v. 
Murphy,  101  N.  Y.  126  ;  People  v.  Schuyler,  106  X.  Y.  298 ; 
Erhen  v.  Lor i Hard,  19  X.  Y.  299 ;  Penfield  v.  Carpender, 
13  Johns.  350;  GUlet  v.  Mead,  7  Wend.  193;  Presstr  v. 
AIn-Hworth,  9  Barb.  619;  Allen  v.  James,  7  Daly,  13;  Gar- 
field V.  Kirk,  65  Barb.  464 ;    We?\sebe  v.  Broadway  db  S.  A. 
R.  R.  Co.,  1  Misc.  Rep.  472 ;  Baird  v.  GlllM,  47  X.  Y.  186 ; 
Anderson  v.  R,,  W,  cfc  O.  R,  R,  Co,,  54  X.  Y.  334.)     The 
admission  of  the  evidence  of  Mrs.  Clay  and  John  E.  Blaidsell 
was  improper  and  was  not  competent  evidence  in  rebuttal. 
Code  Crim.  Pro.   §  388  ;  2Iarshull  v.  Daries,  78  X.  Y".  414; 
Conxmonmealth  v.  Carey,  2  Brewster,  404 ;  Rex  v.  Stirapsoiu 
2  C.  &  P.  414;  Jackson  v.  State,  64  (4a.  344;  Rice  on  Evid. 
§  21 S.)     The  court  erred  in  permitting  Dr.  Ilarrison  to  state 
the  conversation  had  with  the  police  otiicer,  in  the  presence  of 
the  defendant  while  he  was  unconscious,  and  in  which  conver- 
sation defendant  was  charged  with  "  faking."     (Best  on  Evid. 
§§  111,  112  ;   Peojyle  v.  Green,  1   Park.  Cr.  Rep.  17  ;    Comm. 
V.    Cole,   21    Pick.   51^;  1   Greenl.  on  Evid.  §  110;  Boh  \, 
State,  32  Ala.  560 ;  People   v.  McCrae,  32  Cal.  98  ;   ^SVa/^  v. 
Reed,  62  Me.  129  ;  2  Green's  Crim.  Rep.  468 ;  Cornm.  v.  Har- 
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ivy,  1  Gray,  4S7 ;  State  v.  Diskln,  34  La.  Ann.  919 ;  Comin. 

V,  McDennott^l^'^  Mass.  120;  Comrii,   \,  Kenny ^\^  Mete. 

235 ;  C(yinni,  v.   Walker^  13  Allen,  570  ;  State  v.  Perkins,  3 

Hawks,    377.)      The    evidence    given    by    Officer    Fowler 

being    contradictory   to    what    lie   testified   previously,   and 

l)eing   inherently   improbable,   particularly   as   to  an  admic- 

sion    claimed    to    have    been   made   to   liim   by   defendant, 

should   have  been  wholly   disregarded  by   the  jury.     {Mai- 

hy  V.  N,    r.    a  it   IL    R,  R.  7?.   Co,,    10    Daly,    453; 

Kehr  V.    Stauf,  12  Daly,   115;  O'Brien  v.  McManus,  13 

Daly,  37;  In  ;v  Pool,  8*^  Misc.  Rep.    284;  Curtis  v.  TT.  c& 

JT.  v.  Co,,  40  X.  Y.  S.  R.  724;  T,  M,   Co.  v.  Foster,  51 

Barb.  34C ;  Zynch  v.  Pine,  52  IIow.  Pr.  435 ;  11  J.  &  S. 

13;  Boyd  v.  Colt,  20  IIow.  Pr.  384;  ITelso  v.  State,  47  Ala. 

573.)     It  was  error  to  strike  out  the  evidence  touching  the 

insanity  of  Julia  Earth  the   grandaunt  of  defendant,  and  of 

her  incarceration  in  the  insane  asylum  of  the  West  Penn. 

irospital.     ( Walsh  v.  Peojde,  88  N.  Y.  458  ;  Peoj}le  v.  Wood, 

126  X.  Y.  249;  Peoj)le  v.    Garhutt,  17   Mich.   9;  Rey,  v. 

Tucker,  1  Cox  CV.   Cas.  103  ;  State  v.  Christmas,  C  Jones  L. 

R.    471,   475 ;  Baxter   v.    Ahhott,    7   Gray,   71 ;  Coram,    v. 

Rogers,  7  ^letc.  500 ;  Reed  v.  State,  10  Ark.  504 ;  3  Rice  on 

Evid.  660  ;  Wd)h  v.  Richardson,  46  Vt.  465  ;  Dajarnette  v. 

Cotnynonioealth,  75  Ya.  867.) 

John  D.  Lindsay  for  respondent.     The  verdict  of  the  jury 
was  amply  supported  by  the  evidence,  and  there  is  no  ground 
for   any  claim   tliat  the   facts  did  not   justify  tlieir  finding. 
{Peophj  v.  IToeh,   150  X.  Y.  201;  People  v.  Clynarale,  110 
X^  T.  26;  People  v.  Kcrrlyan,   147  X.  Y.  210;  Pcojjle  v. 
Youngs,  151  X.  Y.  210;  People  v.  Sllney,  137  X.  Y.  570.) 
The  trial  judge  did  not  err  in  allowing  tlie  prosecution  to  prove 
Dr.  Harrison's  declaration,  in  the  presence  of  the  defendant,  con- 
cerning the  latter's  condition  as  he  lay  on  the  sidewalk  in  front 
of  tlic  drug  store  after  the  shooting.    {People  v.  Iluyhes,  137 
X.   Y.    29;  People  v.   Taylor,  138  X.  Y.  308.)     The  trial 
jndge  properly  permitted  Dr.  Harrison  to  give  his  opinion  as 
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an  expert  regarding  the  defendant's  condition  at  the  time  he 
examined  him.  (Code  Crim.  Pro,  §§  410,  419 ;  People  v. 
Tiiczkewitz,  149  N.  Y.  240;  People  v.  Zucker,  20  App.  Div. 
363.)  There  were  no  errors  in  any  of  the  rulings  of  the  trial 
judge  during  the  examination  of  the  witness  Donovan.  {Peo- 
ple V.  Yoimgs^  151  N.  Y.  219.)  The  whole  of  the  wit- 
ness Ward's  testimony  having  been  stricken  out,  and  the 
jury  instructed  to  pay  no  attention  to  it  and  to  remove  from 
their  minds  any  impression  it  may  have  made,  the  exceptions 
based  upon  the  rulings  of  the  learned  trial  judge  originally 
admitting  his  evidence  raise  no  question  for  appellate  review. 
{People  V.  WiUon,  141  N.  Y.  185;  Peoph  v.  Schooley,  149 
X.  Y.  99 ;  People  v.  IlocK,  150  N.  Y.  291 ;  Code  Civ.  Pro. 
§§  84,  388.)  The  trial  judge  did  not  err  in  allowing  the 
district  attorney  to  introduce  the  evidence  of  the  witness 
Mary  J.  Clay  after  the  presentation  of  the  defense.  (Code 
Civ.  Pro.  §  388 ;  Leighton  v.  People,  88  X.  Y.  117;  J7.  S.  v. 
Jiennett,  17  Blatchf.  357;  State  v.  Magooti^  50  Vt.  333; 
McMurphy  v.  Harvey,  58  Vt.  549.)  There  were  no  errors 
in  any  of  tlie  proceedings  upon  the  trial  affecting  any  substan- 
tial right  of  the  defendant.     {People  v.  Iloch,  150  N.  Y.  291.) 

Martin,  J.  In  October,  1896,  the  defendant  was  indicted 
for  the  crime  of  murder  in  the  tirst  degree.  He  was  charged 
with  having  willfully,  feloniously  and  with  malice  afore- 
thought killed  Rose  A.  Redgate.  The  action  was  brought  to 
trial  at  the  February  term  of  the  New  York  Court  of  Gen- 
eral Sessions  in  1897,  and  evidence  was  given  showing  that 
on  the  afternoon  of  the  twenty-third  day  of  September,  1896, 
the  decedent  was  shot  by  a  pistol  in  the  hands  of  the  defend- 
ant, which  resulted  in  her  death  upon  the  same  day. 

The  shooting  took  place  on  Seventh  avenue  between  Thir- 
teenth and  Fourteenth  streets  in  the  city  of  New  York.  That 
the  decedent  was  shot  by  a  pistol  in  the  hands  of  the  defend- 
ant is  not  denied.  But  he  insists :  First,  that  the  shooting 
was  accidental ;  that  his  purpose  was  to  commit  suicide,  which 
he  attempted  by  placing  the  pistol  to  his  head,  when  to  pre- 
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vent  it  the  decedent  grasped  the  pistol  and  it  was  accidentally 
discharged,  causing  the  injury  whicli  resulted  in  her  death ; 
and,  secoiidj  that  when  the  homicide  occurred  he  was  labor- 
ing under  such  a  defect  of  reason  as  not  to  know  the  nature 
and  quality  of  his  act,  or  that  it  was  wrong. 

On  the  trial  evidence  was  introduced  upon  the  part  of  the 
prosecution  tending  to  show  that  the  defendant,  with  pre- 
meditation and  deliberation,  willfully  and  intentionally  shot 
and  killed  the  decedent ;  that  he  shot  her  three  times,  and 
that  two  of  the  wounds  inflicted  were  of  a  fatal  character ; 
that  the  relations  which  had  previously  existed  between  the 
defendant  and  decedent  were  of  an  affectionate  nature ;  that 
the  defendant  had  solicited  her  hand  in  marriage  and  an 
engagement  had  existed  between  them  ;  that  her  parents  were 
opposed  to  her  marrying  him  upon  the  grounds  of  his  former 
dissipation  and  generally  bad  habits ;  that  a  diflSculty,  or  at 
least  a  disagreement,  had  arisen  between  the  defendant  and 
her  father  by  reason  of  such  opposition,  and  that  the  defend- 
ant, in  substance,  told  him  if  he  did  not  marry  the  decedent 
no  one  else  should.  Without  attempting  to  state  the  evidence 
in  detail,  it  may  be  said  generally  that  it  tended  to  establish 
the  defendant's  guilt  of  the  crime  charged,  and  was  suflicient 
to  justify  the  court  in  submitting  that  question  to  the  jury 
and  to  uphold  its  verdict. 

The  evidence  introduced  on  the  part  of  the  defendant  as  to 
the  manner  in  which  the  homicide  occurred  was  perhaps  suffi- 
cient to  have  justified  the  jury  in  finding  that  he  did  not 
intend  to  kill  the  decedent.  The  proof  as  to  just  what 
occurred  at  the  time  was  not  very  definite  or  clear.  Still,  the 
fact  that  the  pistol  was  in  the  defendant's  hands,  and  in  his  alone, 
coupled  with  the  fact  that  there  were  three  shots  fired  from 
the  defendant  towards  the  decedent,  tended  to  show  that  he 
intentionally  shot  and  killed  her. 

Upon  the  issue  of  the  defendant's  irresponsibility  a  great 

amount  of  evidence  was  given.     That  of  the  witnesses  called 

on  his  behalf  tended  to  show  that  several  members  of  his 

family,  on  the  side  of  his  father  and  of  his  mother  as  well, 
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had  been  insane,  tliat  lie  was  seriously  injured  when  a  boy, 
that  he  had  scariet  fever  and  was  subject  to  fits,  which  ren- 
dered him  unconscious  during  their  continuance,  and  that  his 
acts  for  yeara  previous  to  the  homicide  had,  at  times,  been  of 
an  irrational  character,  and  such  as  to  indicate  that,  at  those 
times,  he  was  lalx)ring  under  a  defect  of  reason.  On  the 
other  hand,  evidence  was  introduced  by  the  People  to  show 
tliat  no  such  defect  of  reason  existed  at  the  time  of  the 
tragedy,  and  that  the  defendant  was  responsible  for  his  Act. 
It  must,  however,  be  admitted  that  the  evidence  was  such  as 
to  involve  the  question  of  his  responsibility  in  some  doubt. 
But  in  view  of  all  the  evidence,  it  was  clearly  a  question  of 
fact  to  be  determined  by  the  jury. 

The  defendant,  however,  contends  that  as  the  question  of 
his  mental  capacity  was  involved  in  uncertainty  and  one  upon 
which  there  was  a  sharp  conflict  in  the  evidence,  the  various 
rulings  of  the  court  should  be  carefully  examined,  and  if  any 
errors  were  committed  a  new  trial  should  be  granted  upon  the 
ground  that  the  question  was  doubtful,  and,  hence,  it  cannot 
be  said  that  any  improper  evidence  received,  or  proper  evi- 
dence rejected,  could  not  by  any  possibility  have  been  harm- 
ful to  him.  To  some  extent,  at  least,  this  contention  is  cor- 
rect. Therefore,  it  becomes  necessary  to  examine  the  various 
exceptions  of  the  defendant,  and  determine  whether  any  of 
them  were  valid,  and,  if  so,  whether  they  can  be  said  to  have 
been  harmless,  and,  consequently,  should  bo  disregarded. 

The  first  exceptions  to  which  attention  is  called  in  the  brief 
of  the  learned  counsel  for  the  defendant  relate  to  the  admissi- 
bility of  the  evidence  of  the  witnesses  Brown,  Harrison  and 
Donovan. 

His  first  contention  is,  that  the  court  erred  in  admitting  the 
evidence  of  the  witness  Brown  as  to  the  treatment  of  the 
defendant  while  in  the  hospital  on  the  day  of  the  homicide. 
The  witness  was  first  asked:  "Did  you  give  quinine  for 
chills  ?  During  the  seven  years  you  have  been  there  in  the 
Tombs  do  you  know  whether  or  not  you  gave  quinine  for 
chills  ? "     This  was  objected  to.     The  court  then  asked  the 
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defendant's  counsel  if  he  desired  to  examine  the  witness  ta 
ascertain  if  he  was  enough  of  an  expert  to  answer  the  ques- 
tion. He  replied  in  the  negative,  and  the  court  then  over- 
ruled the  objection.  The  defendant's  counsel  then  stated  his 
objections  to  the  question,  which  were  that  the  evidence  was 
immaterial,  irrelevant  and  incompetent,  and  that  the  witness 
had  not  been  shown  to  be  an  expert  and  was  not  qualified  to 
state.  The  question  was  then  repeated,  and  the  answer  was 
that,  as  a  rule,  it  was  done,  and  that  in  the  defendant's  case  it 
was  kept  up  for  three  days.  lie  als<">  testified  that  during  that 
time  they  gave  liim  whisky  as  well  as  quinine.  That  this 
evidence  was  admissible,  if  the  witness  was  qualified,  is  hardly 
denied.  It  may  be  conceded  that  the  rule  is  that  before  a 
witness  may  be  examined  as  an  expert  he  must  be  shown  to 
be  qualified,  and  still  this  ruling  be  upheld.  These  questions,, 
when  examined,  disclose  that  they  did  not  call  for  any  opinion 
of  the  witness  as  an  expert,  but  simply  for  what  was  done 
upon  that  occasion,  and  incidentally  for  the  usual  practice  in 
that  hospital.  When  thus  understood,  we  think  it  clear  that 
the  court  committed  no  error  in  admitting  this  proof.  Tlie 
question  was  not  one  calling  for  the  opinion  of  an  expert,  but 
related  merely  to  facts  which  were  within  his  knowledge. 

The  next  question  is  in  regard  to  the  evidence  of  Dr.  Dono- 
van, lie  was  asked  whether,  when  he  saw  him  on  the  day  or 
evening  after  the  homicide,  the  defendant  was  simulating  a 
tit.  This  evidence  was  objected  to  on  the  ground  that  it  was 
iiiimaterial^  irrelevant  and  incompetent,  and  that  the  compe- 
tency of  the  witness  as  an  expert  had  not  been  established. 
The  court  then  stated  to  the  counsel  for  the  defendant  that, 
if  he  desired,  he  might  examine  the  witness  to  ascertain 
wliether  or  not  he  was  a  qualified  expert  That  right  was, 
however,  reserved  until  the  cross-examination  of  the  witness. 
He  was  then  permitted  to  answer  the  question,  and  testified 
that  he  thought  he  was  "  shamming."  lie  also  testified  that 
he  was  a  graduate  of  the  Bellevue  Hospital  Medical  College ; 
that  he  was  graduated  in  March,  1886 ;  that  since  that  time 
he    had   practiced    medicine,  and   that  he  was  a   regularly 
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liccneed  plijsician.  He  then  stated  the  grounds  upon  which 
his  answer  was  based,  which,  among  others,  were  that  the 
defendant's  respiration  and  pulse  were  normal ;  that  everything 
about  him  appeared  to  be  normal,  and  the  witness  gave  his 
reasons  in  full  for  believing  that  the  defendant  was  "  sham- 
ming," and  had  no  lit  at  the  time.  We  think  this  evidence 
was  clearly  admissible,  and  that  the  court  committed  no  error 
in  its  ruling  upon  that  subject. 

The  next  and  last  question  under  the  exceptions  to  which 
we  have  referred  arises  as  to  the  admission  of  the  evidence    . 
of  Dr.  Harrison.     He  was  a  witness  for  the  prosecution  and 
was  asked  whether,  in  his  opinion,  the  defendant  was  "  fak- 
ing."    This   was  objected   to  as  immaterial,  irrelevant  and 
incompetent,  and  also  upon  the  ground  that  there  had  been 
no   proper  foundation   laid.     The   objection   was  sustained. 
Tlie  witness  tlien  testitied  that  he  made  an  examination  of  the 
defendant,  and  was  able  to  form  an  opinion  as  to  his  condition. 
He  was  then  asked  w^hat  his  condition  was,  which  was  objected 
to  by  the  defendant  as  immaterial,  irrelevant  and  incompetent, 
and  that  no  proper  foundation  had  been  laid.     The  court  then 
asked  the  defendant's  counsel  if  he  desired  to  cross-examine 
the  witness  in  relation  to  his  qualifications  as  an  expert,  and 
he  was  cross-examined.     He  testified  that  he  graduated  from 
a  medical  school  in  1895 ;  that  he  was  licensed  to  practice,  had 
graduated   as  a  doctor   of  medicine,   had   seen   persons   in 
epileptic  fits,  while  under  epileptic  spasms,  and  while  under 
epileptic  aura.     Thereupon  the  court  overruled  the  objections, 
and  the  witness  testified  that  th6  man's  condition  presented 
nothing  abnormal,  except  his  apparent  unconsciousness ;   that 
his  pulse  was   normal,  his   respiration  was  normal,  that  the 
pupils  of  his  eyes  were  normal,  that  his  color  was  normal,  and 
that  in  his  opinion  he  was  shamming  unconsciousness.      "We 
think  this  evidence  was  plainly  admissible. 

On  the  trial  Dr.  Ward  was  sworn  as  a  wntness  for  the  prose- 
cution. He  was  the  physician  in  attendance  upon  the  defend- 
ant while  in  the  Tombs,  had  treated  and  prescribed  for  Lim, 
and  had  occupied  tliat  relation  up  to  the  day  before  bis  evi- 
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dencewas  given.     He  testified  that  after  the  conclusion  of 
that  relation  he  saw  the  defendant,  asked  hira  how  he  was  get- 
ting along  with  his  trial  and  other  similar  questions ;  that  he 
then  said  to  him   he  had  a  letter,  asked  him  to  look  at  the 
envelope  and  open  and  read  it,  and  told  him  that  he  wanted  to 
ask  him  something  about  it ;  that  the  defendant  took  the  let- 
ter, appeared  to  read  it  twice,  when  the  doctor  asked  him  who 
wrote  it,  and  he  replied  "  Rosa  Redgate  ; "  that  he  asked  the 
defendant  if  the  contents  of  the  letter  were  true,  to  which  he 
replied,  "  Yes,  she  wouldn't  write  anything  that  is  not  true, 
but  she  must  have  been  influenced  to  write  that  by  some  of 
my  enemies."     This  witness  was  also  permitted  to  testify  that 
while  in  court  the  defendant  appeared  to  be  in   a   sort  of 
'*  dopy  "  condition,  while  in  the  Tombs  he  seemed  to  be  bright 
and  comprehend  everything  around*  there,  and  looked  bright 
and  all  right.     This  evidence  was  objected  to  by  the  defend- 
ant ;  the  objection  was  overruled  and  he  duly  excepted.     He 
now  contends  that  that  evidence  was  prohibited  by  section  834 
of  the  Code  of  Civil  Procedure.     That  section  provides :  "  A 
person,  duly  authorized  to   practice  physic  or  surgery,  shall 
not  be  allowed  to  disclose  any  information  which  lie  acquired 
in     attending    a    patient,   in    a    professional  capacity,    and 
which  was  necessary  to   enable  him    lo    act    in    that   capac- 
ity."    The  testimony  of  this  witness  was  to  the  effect  that  liis 
knowledge  of  the  facts  to  which  he  testified  was  not  acquired 
while  attending  the  defendant  in    his   professional  capacity, 
and,  besides,  that  he  told  the  defendant  that  he  was  not  at 
that  time  acting  as  his  pliysician.     It  becomes  quite  manifest 
from  an  examination  of  the  record  tliat  the  knowledge  of  the 
witness  of  the  matters  to  which  his  testimony  related  was  not 
acquired   while   attending   the   defendant   in   a   professional 
capacity,  that  it  was  not  necessary  to  enable  him  to  act  in  that 
capacity,  and  that  the  defendant  well  understood  that  he  was 
not  talking  with  hhn  as  a  physician,  but  as  an  individual  only. 
The  most  important  part  of  the  evidence  of  this  witness  related 
to  a  letter  written  by  the  decedent,  which  was  read  by  the 
defendant,  and  to  his  statements  in  regard  to  it.     We  are  of 
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the  opinion  that  this  evidence  was  properly  admitted,  and  that 
tlie  defendant's  exceptions  were  invalid.  {People  v.  Schuyler^ 
lOG  N.  Y.  298;  People  v.  Hoch,  150  N.  Y.  291,  303.) 
Where  the  testimony  of  a  physician  is  sought  to  be  excluded 
under  the  provisions  of  that  section  of  tlie  Code,  the  burden  is 
upon  the  party  seeking  to  exchide  it  to  bring  the  case  within 
its  provisions.  He  must  make  it  appear  not  only  that  the 
information  which  he  seeks  to  exclude  \vas  acquired  by  the 
witness  while  attending  the  patient  in  a  professional  capacity, 
but  also  tliat  it  was  necessary  to  enable  him  to  perform  some 
professional  act.  {Ellington  v.  j£tna  Life  Ins,  Co.^  77  N. 
Y.  564;  People  v.  Schuyler^  »upra  j  Fisliev  \.  Fisher^  129 
N.  Y.  654.) 

Near  the  close  of  the  evidence,  however,  and  when  the 
prosecution  rested  for  a  second  time,  the  court  said  :  "  I  desire 
to  strike  from  the  minutes,  or  from  the  record,  the  whole  of 
the  testimony  given  by  Dr.  Ward,  and  I  desire  to  instinictthe 
jury  that,  in  the  consideration  of  this  case  they  are  to  pay  no 
attention  to  the  testimony  given  by  Dr.  Ward  ;  and  I  ask  you, 
gentlemen,  to  remove  from  your  mind  any  impression  his^  tes- 
timony may  have  made.     Now,  Mr.  Levy,  I  presume,  will 
make  his  formal  motion.     Mr.  Levy :  I  think  I  had  better 
defer  tliat  nntil  I  §ee  wlietlier  tliere  will  be  anything  in  the 
way  of  sur-rebuttal  testimony.     Tlie  Court :  We  will  wait  for 
you  then.     You  may  consider  it  a  few  minutes."'     The  defend- 
ant then  rested.     AYhether  we  are  to  regard  this  as  a  positive 
act  by  the  court  striking  out  the  evidence,  or  whether  it  was  a 
suggestion  to  the  defendant's  counsel    that   upon  a  fonnal 
motion  it  would  be  stricken  out,  is  not  quite  clear.     But,  as 
the  defendant  contends  that  the  evidence  was  stricken  out,  we 
shall  assume  that  to  be  the  case  and  dispose  of  the  question 
accordingly.     We  find  in  the  record  no  objection  or  exception 
to  the  action  of  the  court  in  that  respect.     As  the  greater 
portion  of  the  evidence  was  objected  to  by  the  defendant,  and 
as  the  record  discloses  no  objection  to  its  being  stricken  out, 
we  think  it  must  be  assumed  that  the  defendant  consented, 
;and,  consequently,  if  any  error  was  committed  in  its  admission, 
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or  in  striking  it  out  and  directing  the  jury  to  disregard  it,  the 
defendant  is  not  in  a  position  to  avail  himself  of  it.  {People 
V.  WiUm^  141  N.  Y.  185,  189 ;  People  v.  SchooUy,  149  N. 
Y.  99,  103.)  Moreover,  we  think  it  is  quite  obvious  that  the 
substantial  rights  of  the  defendant  could  not  have  been  aflFected 
by  eliminating  that  testimony  from  the  case  and  directing  the 
jury  to  disregard  it. 

The  next  rulings  criticised  are  those  of  admitting  an  affidavit 
made  by  the  defendant  on  the  seventh  day  of  November,  1895, 
wliich  was  in  substance  an  information  against  a  bartender  for 
selling  strong  and  spirituous  liquors  on  the  fifth  day  of  that 
month,  and  in  admitting  his  testimony  given  as  a  witness  upon 
three  separate  trials  which  took  place  between  the  eleventh  of 
December  of  the  same  year  and  the  thirteenth  of  July,  1896. 
This  evidence  was  admitted  for  the  express  purpose  of  proving 
the  acts  of  the  defendant  to  rebut  the  evidence  relied  upon  by 
iiiui  to  show  that  he  was  irrational  when  the  homicide  occuri'ed. 
After  that  proof  had  been  admitted,  the  witness  House  was 
])ermitted   to  testify   that   the    testimony   and   acts   of    the" 
defendant  on  those  occasions  impressed  him  as  rational.     It  is 
an  established  rule  of  evidence  in  this  state  that,  upon  a  ques- 
tion of  sanity  or  insanity,  lay  witnesses  may  be  examined  as 
to  the  acts  and  conduct  of  the  party,  and.  tliat  upon  giving 
such  evidence  they  may  be  permitted  to  testify  whether  such 
acts  or  conduct  impressed  them  as  rational  or  irrational      We 
tliink  this  evidence  was  within  the  rule  thus  established.     The 
testimony  to  the  effect  that  the  defendant  was  engaged  in  pro- 
curing the  enforcement  of  the  Excise  Law,  that  he  made  com- 
plaints, was  examined  as  a  witness,  and  his  acts  in  connection 
therewith,  were  some  evidence  bearing  upon  the  question  of 
Ids  mental  integrit}',  and  if  they  impressed  the  witness  observ- 
ing them  as  rational,  the  prosecution  was  entitled  to  the  bene- 
fit of  that  proof,   and  we  think  the  court  properly  admit- 
ted it. 

On  the  trial,  after  the  defendant  liad  rested,  the  prosecution 
was  permitted  to  introduce  the  evidence  of  two  witnesses  as 
to  the  transaction  which  resulted  in  the  death  of  the  deceased. 
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It  mast  be  conceded  that  the  evidence  might  more  properly 
have  l>een  produced  by  the  prosecution  and  made  a  part  of  its 
evidence  in  chief.  The  contention  of  tlie  appellant  is  that 
the  court  had  no  right  to  admit  this  evidence  after  the  defend- 
ant had  rested,  and  that  it  constituted  an  error  for  which  the 
judgment  should  be  reversed.  As  sustaining  that  contention 
he  relies  upon  section  388  of  the  Code  of  Criminal  Procedure. 
That  section  provides  :  "  Tlie  jury  having  been  impaneled  and 
sworn,  the  trial  must  proceed  in  tlie  following  order:  1.  The 
district  attorney,  or  other  counsel  for  the  people,  must  open 
the  case,  and  offer  the  evidence  in  support  of  the  indictment; 
2.  The  defendant  or  his  counsel  may  then  open  his  defense, 
and  offer  his  evidence  in  support  thereof ;  3.  The  parties  may 
then,  respectively,  offer  rebutting  testimony,  but  the  court,  for 
good  reason,  in  furtherance  of  justice,  may  permit  them  to  oflFer 
evidence  upon  their  original  case."  The  appellant  argues  that, 
as  a  matter  of  law,  the  prosecution  had  no  right  to  introduce  this 
evidence,  and  that  the  court  possessed  no  authority  to  admit  it, 
unless  it  was  affirmatively  shown  that  there  was  some  good 
reason,  in  the  furtherance  of  justice,  why  the  evidence  should 
have  been  admitted  at  that  time.  The  provisions  of  section 
388  are  a  mere  formulation  of  the  rules  which  previously 
existed  in  regard  to  the  order  of  proof  in  civil  and  criminal 
cases.  But  it  has  always  been  regarded  as  within  the  discre- 
tion of  the  court  to  vary  those  rules.  That  in  this  case  the 
learned  judge  was  authorized  to  exercise  his  discretion  upon 
the  question  whether  the  evidence  of  these  witnesses  should 
be  admitted  at  that  stage  of  the  trial,  there  is  no  doubt,  and 
unless  his  discretion  was  abused  it  constitutes  no  error. 
{Lelfjhton  V.  P('oph\  88  X.  Y.  117.)  In  the  case  cited  it  was 
held  that  upon  the  trial  of  a  criminal  action  it  is  in  the  dis-' 
cretion  of  the  court  to  allow  the  prosecution  to  give  evidence 
in  aid  of  the  case  already  nuide,  after  the  defense  has  rested, 
although  the  evidence  is  in  contradiction  of  matter  sworn  to 
by  the  prisoner.  AVhile  it  may  be  properly  said  that  if  the 
testimony  of  those  witnesses  was  known  and  understood  by 
the  district  attorney  when  he  rested  he  should  have  called 
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them  as  witnesses  before  that  time,  yet  it  was  discretionary 
with  the  court  to  permit  their  testimony  afterwards,  and  we 
find  nothing  in  the  record  suflScient  to  justify  this  court  in 
holding  that  tliere  was  an  abuse  of  that  discretion.  Conse- 
quently, the  judgment  should  not  be  disturbed  on  account  of 
that  ruling. 

The  next  ground  upon  which  the  defendant  claims  that  the 
judgrment  should  be  reversed  is  that,  as  the  evidence  given  by 
the  witness  Fowler  was  contradictory  of  tliat  previously  given 
by  him  and  was  improbable,  it  should  have  been  disregarded 
by  the  jury,  and,  therefore,  this  court  should  reverse  the  judg- 
ment and  grant  a  new  trial.     The  credibility  of  this  witness 
and  the  eflfect  which  was  to  be  given  to  his  evidence  were 
clearly  for  the  jury  to  determine.     This  principle  seems  to 
have  been  recognized  by  the  defendant,  as,  at  his  request,  the 
court  expressly  charged  that  if  any  of  the  witnesses  had  will- 
fully testified  falsely,  the  jury  had  a  right  to  disregard  such 
testimony  even  though  it  was  not  contradicted  or  impeached. 
Moreover,  how  much  eflfect  may  have  been  given  to  that  evi- 
dence is  in  no  way  disclosed.     It  may  have  been  entirely  dis- 
regarded, and  still  the  jury  have  found  the  defendant  guilty 
of  the  crime  charged.     As  the  verdict  was  not  dependent 
upon  that  evidence  alone,  it  is  not  within  the  provuice  of  this 
court  to  reverse  the  judgment  upon  the  ground  that  it  was  not 
entitled  to  credit. 

The  next  ground  of  error  alleged  is  that  the  court  erred  in 
striking  out  the  evidence  touching  the  insanity  of  Julia  Barth 
and  lier  incarceration  in  an  insane  asylum.  The  defendant's 
father  was  called  as  a  witness  and  testified,  without  objection, 
that  Mrs.  Barth,  a  great  aunt  of  the  defendant,  was  insane, 
confined  in  the  West  Penn.  Hospital  as  an  insane  person  for 
the  i)eriod  of  six  months  in  1872,  and  that  she  was  at  the  time 
of  the  trial  being  cared  for  at  home  by  her  daughter.  Upon 
cross-examination  it  appeared  that  the  only  knowledge  the 
witness  liad  of  the  subject  he  received  from  information  given 
him  by  her  children  and  husband.  The  court,  upon  ascertain- 
ing that  the  witness  had  no  personal  knowledge  of  the  facts 
47 
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as  to  wliicli  lie  testified,  struck  out  liis  testimony  upon  the 
ground  that  it  was  not  the  best  evidence,  but  mere  hearsay, 
and  tlie  defendant  duly  excepted. 

The  appellant  now  contends  that  the  fact  tnat  Mrs.  Barth 
was  insane  could  be  properly  proved  by  showing  that  it  was  a 
matter  of  common  reputation  in  her  family,  and  invokes  the 
rule  which  is  sometimes  applied  when  a  question  of  pedigree 
is  involved.  We  tliink  that  rule  has  no  application  liere. 
"VVliile  the  term  "  pedigree  "  as  usually  employed  in  the  rule 
of  evidence  relating  to  that  subject  embraces  birth,  marriage 
and  death,  and  the  times  when  these  events  occur,  still  even 
in  those  cases  the  rule  relating  to  the  admission  of  hearsay  evi- 
dence is  restricted  to  the  declarations  of  deceased  persons  who 
are  related  by  blood  or  marriage  to  the  person,  and,  therefore, 
interested  in  the  question.  But  it  is  to  be  observed  that  this 
rule  applies  only  to  the  declarations  of  deceased  persons,  and 
is  based  principally  upon  the  fact  that  it  is  the  best  evidence 
that  can  be  then  obtained,  and  if  not  admitted  the  facts  could 
not,  by  any  possibility,  be  established.  No  such  condition 
existed  here.  Mrs.  Barth  was  still  living,  as  were  the  persons 
who  informed  the  witness  of  the  matters  to  which  his  testi- 
mony related.  It  is  obvious,  therefore,  that  this  evidence  was 
inadmissible,  as  it  was  not  the  best  evidence  and  could  not  be 
established  by  mere  reputation.  Moreover,  we  are  not  aware 
of  any  autliority  or  principle  of  the  law  of  evidence  that 
would  admit  proof  of  insanity  or  other  disease  by  mere  repu- 
tation in  the  family.  AVe  are  of  the  opinion  that  this  evi- 
dence was  improi)er,  and  that  the  court  was  justified  in  strik- 
ing it  from  the  record. 

Another  ground  upon  which  the  defendant  seeks  a  reversal 
is  based  upon  alleged  errors  in  the  charge  of  the  trial  judge. 
The  portion  of  the  charge  to  which  he  claims  to  have  excepted, 
and  which  he  now  contends  w^as  erroneous,  was  as  follows : 
"The  defendant  interposes  the  defense  of  insanity  for  the 
purpose  of  relieving  himself  from  the  position  which  lie  now 
occupies.  lie  does  not  claim  that  he  is  now  insane,  but  he 
does  claim  that  at  the  time  he  committed  the  homicide  he  was 
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insane.  This  is  an  affirmative  defense,  and  one  wliicli  the  law 
requires  should  be  established  by  evidence  satisfactory  to  the 
jury.  *  *  *  Another  provision  of  the  statute  is  that  a 
person  is  presumed  to  be  responsible  for  his  acts,  and  the  bur- 
deu  of  proof  is  ui>on  the  accused  person,  except  as  otherwise 
prescribed ;  so  that  we  start  in  this  case  with  a  presumption 
that  the  defendant,  at  the  time  lie  perpetrated  the  act  which 
resulted  in  the  death  of  the  woman,  was  legally  responsible 
for  his  acts,  and  the  burden  of  establishing  his  irresponsibility 
rests  upon  him  to  a  certain  extent." 

The  portions  of  the  charge  quoted  are  but  a  small  part  of 
the  instructions  of  the  court  to  the  jury.  While  it  may  be  that, 
if  taken  alone,  they  might  be  construed  as  incorrectly  stating 
the  law  in  regard  to  the  burden  of  proof  where  the  defense  is 
insanity,  still,  when  taken  in  connection  with  the  whole 
charge,  we  think  the  jury  was  correctly  instructed  upon  that 
question.  Moreover,  after  the  court  had  finished  its  princi- 
pal charge,  and  the  defendant,  as  he  claims,  had  excepted  to 
the  portions  already  referred  to,  he  made  numerous  requests, 
among  which  were  the  following :  "  I  ask  your  honor  to  charge 
the  jury  that,  upon  the  trial  for  murder,  where  the  defense 
interposed  is  the  insanity  of  the  defendant,  he  is  entitled  to 
the  benefit  of  every  reasonable  doubt  resting  upon  the  ques- 
tion of  his  sanity  ;  that,  upon  the  trial  for  murder,  where  the 
defense  interposed  is  the  insanity  of  the  defendant,  the  People 
must  establish  the  sanity  of  the  defendant  beyond  a  reasonable 
doubt ;  that,  if  the  jury  cannot  say,  beyond  a  reasonable  doubt, 
that  the  defendant  was  sane  at  the  time  of  the  commission  of 
the  act,  and  cannot  say  whether  at  that  time,  he  was  sane  or 
insane,  the  defendant  n)ust  be  acquitted ;  that  the  defense  of 
insanity  need  not  be  proven  beyond  a  reasonable  doubt ;  that 
the  jury,  in  considering  this  case,  are  bound  to  act  upon  the 
presumption  that  the  accused — the  defendant  —  is  innocent, 
and  should  endeavor,  if  possible,  to  reconcile  all  the  circum- 
stances of  the  case  with  that  of  innocence ;  that  the  burden  of 
proof  rests  with  the  People  in  this  case  from  the  beginning  to 
the  end  of  the  trial,  and  the  People  are  bound  to  prove  that  the 
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defendant  committed  the  crime  charged  in  the  indictment, 
and  tliat,  at  the  time  of  its  commission,  he  was  in   such  a 
condition    of  mind   as  to  be   responsible   for  his   acts,  and 
all  of  which  must  be  proved   beyond   a  reasonable   doubt, 
and  if  this  is  not  so   proved  the   defendant  is  entitled  to 
be   acquitted  ;    that    the   jury   must  be  satisfied   beyond  a 
reasonable  doubt,  from  tlie  evidence  of  the  case,  of  tlie  sanity 
of  the  defendant  at  the  time  of  the  commission  of  the  act 
.  charged  in  the  indictment,  and  if  the  People  fail  to  establish 
the  sanity  of  the  defendant  at  the  time  of  the  commission  of 
tlie  act  cliarged  in  the  indictment,  he  cannot  be  convicted  of 
any  crime,  and  is  entitled  to  an  acquittal ;  that  the  People 
must  satisfy  the  jury  beyond  all  reasonable  doubt,  that,  at  the 
moment  the  act  alleged  in  the  indictment  was  committed  by 
the  prisoner,  the  defendant  had  reason,  perception  and  under- 
standing suflScient  to  enable  him  to  discern  right  from  wrong, 
and  that,  if  he  had  not,  it  is  the  duty  of  the  jury  to  acquit 
him ;  and  that  it  is  the  duty  of  the  People  to  satisfy  the  jury 
beyond  all  reasonable  doubt  that,  at  the  moment  the  act  alleged 
in  the  indictment  was  committed  by  the  prisoner,  he  had  rea- 
son, perception  and  understaiiding  sufficient  to  enable  him  to 
discern  right  from  wrong,  with  respect  to  that  particular  act, 
and,  if  he  did  not,  the  jury  must  acquit;  that,  if  the  jury 
entertain  a  reasonable  doul)t  from  the  evidence  of  the  case,  as 
to  the  sanity  or  insanity  of  the  defendant  at  the  time  of   the 
commisbion  of  the  act  charged  in  the  indictment,  he  is  entitled 
to  the  benefit  of  that  doubt  and  must  be  acquitted ;  that,  if 
the  jury  believe  that  the  defendant  did  not  suffer  from  any 
mental  aberration  which  would  absolve  him  from  punishment 
for  the  act  charged  in  the  indictment  prior  to  the  commission 
of  the  act,  or  subsequent  thereto,  but  that  such  state  of  mental 
aberration  did  exist  at  the  moment  when  the  act  occurred 
which  the  defendant  stands  charged  with,  he  cannot  be  con- 
victed of  the  crime  charged  in  the  indictment,  or  any  other 
crime,  and  must   be  acquitted."     All   these  requests    were 
charged  by  the  learned  trial  judge. 

While  we  are  of  the  opinion  that  the  court  in  its  principal 
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charge,  when  read  together,  correctly  stated  the  principles  of 
law  which  relate  to  the  defense  of  insanity,  yet,  when  we  con- 
sider the  defendant's  requests  which  were  charged  by  the 
court,  it  becomes  a  certainty  that  the  jury  was  correctly 
instructed  as  to  the  law.  Any  supposed  error  contained  in  the 
principal  charge  was  completely  eliminated  from  the  case  by 
the  court  in  charging  as  requested  by  the  defendant,  and  the 
jnry  was  instructed  in  a  manner  which  prevented  any  misap- 
prehension by  it  as  to  the  law  controlling  that  question. 
Therefore,  we  find  nothing  in  the  exceptions  to  the  charge 
which  would  justify  us  in  disturbing  the  judgment  in  this  case. 
The  only  remaining  ground  upon  which  the  defendant 
insists  that  a  new  trial  should  be  granted,  is  the  error  of  the 
court  in  permitting  Dr.  Harrison  to  testify  to  a  conversation 
he  had  with  the  police  officer  in  the  presence  of  the  defend- 
ant while  he  was  apparently  imconscious,  in  which  he  was 
charged  with  "  shamming."  This  witness  was  called  by  the 
prosecution  and  asked  what  he  (the  defendant)  was  suffering 
from,  if  anything.  To  which  he  replied  :  "  So  far  as  I  could 
tell  he  was  not  suffering  from  anything.  I  simply  made  a 
superficial  examination,  and  found  that  he  presented  nothing 
abnormal,  except  that  he  was  apparently  unconscious."  Then 
followed  this  question  :  "  Did  you  have  any  conversation  with 
anybody  in  his  presence  and  hearing  outside  of  that  drug 
store  ? "  He  answered  :  "  I  did.  Q.  AVith  whom  ?  A.  The 
officer.  Q.  What  did  you  say  to  him  ? "  This  was  objected 
to  by  the  defendant  upon  the  ground  that  it  was  immaterial, 
irrelevant  and  incompetent,  and  that  it  was  not  shown  that  he 
was  in  a  condition  or  position  to  understand  or  hear  what  was 
said  in  his  presence,  and  upon  the  further  ground  that  it  had 
not  been  shown  that  he  was  in  a  condition  to  understand  or 
know  or  hear  what  was  said.  These  objections  were  over- 
ruled, and  the  defendant  excepted.  The  witness  then  testified 
that  he  said  to  the  officer  that  he  "didn't  see  there  was 
veiy  much  the  matter "  with  the  man  ;  that  he  was  prob- 
ably "faking,"  and  that  he  might  be  taken  to  the  precinct. 
That   this  evidence   was   incompetent   and  improper,  being 
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mere    hearsay,   or   the   statement   of  the   witness  to  a  third 
person,  unless  made  under  such  circumstances  as  to  be  binding 
upon  the  defendant,  is  quite  manifest.     The  only  ground  upon 
which  it  is  or  can  be  properly  claimed  that  this  evidence  was 
admissible  is  that  the  silence  of  the  defendant  amounted  to  an 
accjuiescence  in  the  statement  made  by  the  witness,  and  was, 
therefore,   binding   ui)on    him.     That,   under   some    circum- 
stances, admissions    by  a   party    may    be  imphed   from  his 
acquiescence  in  the  statement  of  others,  is  an  established  prin- 
ciple of  the  law  of  evidence.     A  party's  acquiescence,  to  have 
the  effect  of  an  admission,  must  exhibit  some  act  of  voluntary 
demeanor  or  conduct.     When  the  claimed  acquiescence  is  in 
the  conduct  or  in  the  language  of  others,  it  must  plainly 
appear  that  such  conduct  or  language  was  fully  known  and 
fully  understood  by  the  party  before  any  inference  can  \ye 
drawn  from  his  passiveness  or  silence.     Moreover,  the  circum- 
stances nnist  not  only  be  such  as  afforded  him  an  opportunity 
to  act  or  to  speak,  but  also  sucli  as  would  properly  or  natu- 
rally call  for  some  action  or  reply  from  men  similarly  situated. 
Declarations  or  statements  made  in  the  presence  of  a  party  are 
received  in  evidence,  not  as  evidence  in  themselves,  but  to 
ascertain  what  reply  the  party  to  be  affected  makes  to  them. 
If  he  is  silent  when  he  ought  to  have  denied,  the  presumption 
of  acquiescence  arises.     But  it  is  clearly  otherwise  when  his 
silence  is  of  a  character  which  does  not  justify  such  an  infer- 
ence.    Thus,  when  a  person  is  asleep,  or  intoxicated,  or  deaf, 
or  a  foreigner  unable  to  understand  the  language  employed, 
he  cannot  be  prejudiced  by  statements  made  by  others  in  luB 
presence.     Xor  is  such  silence  an  assent,  unless  the  statements 
were  such  as  to  properly  call  for  a  response. 

The  rule  in  regard  to  admissions  inferred  from  acquiescence 
in  the  verbal  statements  of  others  is  to  be  applied  with  care- 
ful discritnination.  As  was  said  by  Best,  C.  J.,  in  Child  v. 
Grace  (2  C.  &  P.  193) :  "  Really  it  is  most  dangerouB  evi- 
dence." It  should  always  be  received  with  caution,  and  ought 
not  to  be  admitted  unless  the  evidence  is  of  direct  declara- 
tions of  a  kind  which  naturally  call  for  contradiction,  or  some 
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assertion  made  to  a  party  with  respect  to  his  rights,  in  which, 
by  silence,  he  acquiesces.  A  distinction  is  recognized  between 
declarations  made  by  a  party  interested  and  those  made  by  a 
stranger,  it  liaving  been  held  that  wliile  what  one  party 
declares  to  the  otlier  without  contradiction  is  admissible,  what 
is  said  by  a  third  person  may  not  be.  (Greenleaf  on  Evidence, 
^^  197,  199 ;  AVharton  on  Evidence,  §  1136  et  seq,;  Moore  v. 
Smith,  14  S.  &  R.  393  ;  Child  v.  Grace,  2  C.  &  P.  193 ; 
Ld  Ban  v.  Vaiiderhilt,  3  Redf.  384,  395  ;  Gihney  v.  Mar- 
chay,  34  N.  Y.  301,  305  ;  Lanergan  v.  People,  39  N.  Y.  39  ; 
People  V.  Ilolfelder,  5  N.  Y.  Crim.  R.  179 ;  People  v.  Wil- 
left,  92  X.  Y.  29 ;  Talcott  v.  Harris,  93  X.  Y.  567 ;  Learned 
V.  TilloUo7i,  97  N.  Y.  1 ;  Bank  of  B.  N,  A.  v.  Delafield, 
126  N.  Y.  410,  418  ;  Thotnas  v.  Gage,  141  N.  Y.  506.) 

As  witnesses  were  called  who  testified  that  in  their  opinion 
the  defendant  was  "  faking''  or  "  shamming,"  the  ruling  may 
l>e  npheld  upon  the  ground  that  the  court  was  justified  in 
holding  that  the  defendant  must  have  understood  what  was 
said,  if  the  statement  was  one  naturally  calling  for  some  action 
or  reply  on  his  part. 

A  more  serious  difficulty,  however,  arises  when  we  consider 
whether  even  if  the  defendant  understood  what  the  witness 
said,  there  was  any  presumption  of  acquiescence  to  be  drawn 
from  his  silence.     Were  the  circumstances  such  as  not  only 
afforded  the  defendant  an  opportunity  to  act  or  speak,  but 
were  they  also  such  as  would  properly  and  naturally  call  for 
s^jine  action  or  reply  from  persons  similarly  situated  ?     If  not, 
tJien  clearly  the  evidence  was  improper.     The  statement  of 
the  witness  was  to  the  effect  that  the  defendant  was  feigning 
f/riconsciousness.     Under  the  circumstances,  was  a  reply  to 
that  statement  naturally  to  be  expected  ?     If  he  was  uncon- 
scious, none  could  have  been  made.     If  he  was  not,  but  was 
feigning  unconsciousness,  naturally  neither  he  nor  any  other 
person  similarly  situated  would  have  replied.     It  is  impossible 
uj>on  any  theory  to  justify  this  ruling.     We  think  it  was  error, 
and    the  only  remaining  question  is  whether  it  was  such  an 
error  as  to  require  a  reversal. 
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This  evidence,  if  believed,  was  important  and  weighed 
lieavily  against  the  defendant.  It  was  introduced  on  the 
theory  that  it  was  a  tacit  admission  upon  his  part  that  he  was 
feigning  unconsciousness. "  If  the  jurj-  understood  that  he 
practically  admitted  he  was  not  unconscious,  but  was  simulat- 
ing it,  it  bore  with  great  force  upon  the  question  of  premedi- 
tation and  deliberation.  It  is  not  improbable  that  the  jury 
may  have  so  regarded  it,  and  drawn  inferences  therefrom 
M'hich  were  highly  prejudicial  to  the  defendant.  But  it  is 
said  that  the  fact  that  he  was  not  unconscious  was  proved  by 
the  opinions  of  witnesses,  and,  consequently,  this  evidence  is 
harmless.  Possibly  so.  But  tliis  court  cannot  say  that  it  was 
not  relied  upon  by  the  jury  as  potent  proof  of  the  defendant's 
guilt.  It  may  be  it  believed  that  he  tacitly  admitted  he  was 
feigning  unconsciousness,  and  it  was  but  a  part  of  a  pre- 
meditated plan  which  involved  the  homicide  and  his  escape 
from  punishment  by  that  means,  and,  consequently,  was  preju- 
dicial to  him. 

Dr.  Harrison,  as  an  expert,  testified  that  in  his  opinion  the 
defendant  was  feigning  unconsciousness  In  determining  the 
weight  to  be  given  to  this  evidence,  its  credibility  and  com- 
petency were  involved.  In  the  absence  of  proof  of  his  declara- 
tion to  the  officer,  the  jun'  might  have  believed  that  this  tes- 
timony was  induced  by  a  desire  to  aid  the  prosecution,  or  was 
affected  by  a  prejudice  engendered  by  the  defendant's  claim 
that  he  was  not  a  qualified  expert.  These  views,  if  enter- 
tained, would  have  materially  affected  his  credibility,  and  his 
evidence  might  have  been  disregarded.  But  proof  that  before 
his  ability  was  questioned  or  his  interest  was  enlisted,  he  had 
made  a  statement  that  was  in  keeping  with  his  testimony,  may 
have  been  regarded  by  the  jury  as  a  corroboration  of  his  evi- 
dence. That  this  evidence  may  have  had  some  effect  upon 
the  determination  of  the  jury  is  not  impossible. 

The  burden  of  showing  that  it  was  harmful  is  not  upon  the 
appellant.  It  rests  with  the  respondent  to  show  that  it  was 
harmless,  and  could  by  no  possibility  have  prejudiced  the 
defendant.     {Greene  v.   WUte,  37  N.  Y.  40o,  407 ;  &tokes  v. 


1897.]  People  v.  Koeknkr.  377 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 

People,  53  N.  Y.  164,  183 ;  People  v.  Greenwall,  108  N.  Y. 
296,  303.)  In  the  Greene  case,  Hunt,  J.,  said :  "  It  is  not 
for  the  defendant  to  show  how  or  to  what  extent  he  was  prej- 
udiced. The  existence  of  the  error  establishes  his  claim  to 
relief.  If  the  jJaintiffs  wish  to  sustain  the  verdict,  it  is  for 
them  to  show  that  the  error  did  not  and  could  not  have 
affected  it."  In  the  Stokes  case,  Rapai.lo,  J.,  said :  "  But  it 
is  claimed  that  the  error  may  be  overlooked  on  the  ground 
that  the  prisoner  was  not  prejudiced  thereby,  and  cases  are 
cited  which  decide  that  where  it  appears  to  the  appellate 
court  that  error  has  been  committed,  yet  that  the  error  could 
not  possibly  liave  prejudiced  the  party  complaining,  it  will 
not  be  made  a  ground  of  reversal  either  in  civil  or  criminal 
cases.  In  all  these  cases  it  will  be  found  that  the  court  has 
l)een  exceedingly  careful  so  to  limit  this  rule  as  to  render  it 
applicable  only  where  by  no  possibility  could  the  error  have 
produced  injury,  and  even  this  was  an  innovation  upon  ancient 
rules,  under  which  it  was  a  matter  of  course  to  reverse  when 
error  appeared,  without  inquiring  into  its  materiality."  (See, 
also.  People  v.  Corey,  14S  N.  Y.  476,  494 ;  People  v.  Strait, 
154  X.  Y.  165,  171.)  Applying  to  this  question  the  doctrine 
of  the  cases  cited,  it  becomes  obvious  that  this  court  cannot 
properly  hold  that  the  error  in  admitting  that  evidence  was 
merely  technical,  and  that  it  could  by  no  possibility  have  been 
liarinf ul  to  the  defendant.  In  tlie  language  of  Judge  Earl  : 
"  A  person  on  trial  for  his  life  is  entitled  to  all  the  advantages 
wliich  tlie  laws  give  him,  and  among  them  is  the  right  to  have 
his  case  submitted  to  an  impartial  jury  upon  competent  evi- 
dence."    {^People  V.  Greenwall,  108  N.  Y.  296,  303.) 

We  cannot  fail  to  observe  the  many  needless  questions  that 
are  presented  to  this  court  apparently  through  the  overzeal  of 
those  acting  in  the  capacity  of  public  prosecutors,  which  might 
have  been  easily  avoided  by  a  more  careful  preparation  and 
trial.  In  the  hurry  and  confusion  attending  such  a  trial  the 
court  should  not  be  expected  to  always  correctly  determine 
every  embarrassing  question  that  the  ingenuity  of  opposing 
coansel  can  present.  A  public  prosecutor  is  a  public  officer, 
48 
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whose  duty  requires  only  tliat  he  shall  fairly  present  to  the 
court  and  jury  the  question  involved  in  his  case.  When  he 
goes  beyond  and  by  captious  objection  or  ill-considered  offer 
imposes  upon  the  trial  court  unnecessary  burdens,  that  an 
adverse  result  may  ultimately  follow  may  well  be  expected. 

For  the  error  already  pointed  out  the  judgment  appealed 
from  must  be  reversed  and  a  new  trial  granted,  judgment  of 
revei-sal  to  be  entered,  certified  and  remitted  pursuant  to  the 
provisions  of  sections  547  and  548  of  the  Code  of  Criminal 
Procedure. 

Bartlett,  J.  I  agree  with  Judge  Martin,  and  am  also  of 
opinion  that  for  the  following  additional  reasons  there  was 
reversible  error  in  allowing  Dr.  Harrison  to  testify  to  a  con- 
versation he  had  witli  a  police  officer  in  the  presence  of  the 
defendant  when  the  latter  was  lying  on  the  sidewalk,  shortly 
after  the  shooting,  and  it  was  a  disputed  question  of  fact 
whether  he  was  unconscious  or  shamming  unconsciousness. 
This  very  important  question  was  for  tlie  jury  to  determine. 
If  tliey  decided  that  the  defendant  was  shamming,  the  fact  so 
established  bore  witli  terrible  force  against  him,  and  tended  to 
show  that  he  did  know  the  quality  of  his  act,  and  that  it  was 
wrong.  It  was  a  fact  that  tended  to  sliatter  the  foundations 
upon  which  \\\6  principal  defense  rested. 

It  was,  of  course,  competent  for  the  People  to  put  Dr.  Har- 
rison on  the  stand  at  tlie  trial  and  prove  by  him,  if  tliey  could, 
that  defendant  was  shamming,  in  his  opinion,  on  the  occasion 
in  question. 

The  defendant  could  then  meet  this  evidence  by  such  proofs 
as  he  might  have,  and  the  jury  would  take  the  question  to 
their  consultation  room  with  the  other  issues  in  the  case. 

This  was  not  the  actual  course  of  the  trial.  Dr.  Harrison 
was  not  asked  to  give  his  opinion  upon  a  disputed  question  of 
fact  which  was  to  be  submitted  to  the  jury.  He  was  asked  to 
state  what  he  said  to  a  police  officer  in  the  presence  of  the 
defendant  immediately  after  the  shooting,  and  defendant's 
counsel  objected  that  "  it  is  not  shown  that  the  defendant  was 
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in  condition  or  position  to  understand  or  hear  what  was  said 
in  his  presence." 

Then  followed  this  question  by  the  court :  "  Q.  Was  it  in 
the  presence  of  defendant,  doctor  ?  A.  Yes,  sir.  The  Court : 
Then  1  will  allow  it." 

Wliat,  then,  was  the  situation  ?  The  court  practically  held 
that  the  defendant  was  conscious,  and  the  evidence  was  com- 
petent, for  it  would  shock  the  sense  of  justice  if  a  defendant 
was  to  be  prejudiced  by  his  failure  to  reply  to  a  statement 
made  in  his  presence,  if  at  tlie  time,  although  physically  pres- 
ent, he  could  not  hear  and  understand. 

The  result  of  this  ruling  was  that  the  court  determined  a 
disputed  question  of  fact  and  took  it  from  the  jury. 

There  is  only  one  safe  rule  in  a  case  of  this  kind,  and  it  is 
well  settled  by  this  court,  viz. :  Statements  in  the  presence  of 
the  defendant  are  only  competent  when  he  is  in  a  position  to 
hear  and  understand.  {M'Kee  v.  People,  36  N.  Y.  113, 116 ; 
Lanergan  v.  People,  39  N.  Y.  39,  41.) 

If  liis  condition  is  a  matter  of  dispute,  the  statement  in  hi* 
presence  is  incompetent,  although  the  People  are  entitled  to 
go  to  the  jury  on  the  question  whether  defendant  was  really 
unconscious  or  merely  shanmiing. 

IIaight,  J.  (dissenting).  I  think  the  statement  of  Dr, 
Harrison  to  the  effect  that  he  did  not  see  that  there  was  very 
much  the  matter  with  the  defendant  and  that  he  was  probably 
faking,  and  the  statement  made  by  Dr.  Donovan  to  Officer 
Fowler  to  "  look  out  for  him  or  he  would  get  up  and  run," 
were,  under  the  circumstances,  improi)erly  received  and 
should  have  been  excluded  ;  but  I  am  not  satisfied  that  a  new 
trial  should  be  granted  in  consecjuence  of  the  admission  of 
these  statements.  Both  Dr.  Harrison  and  Dr.  Donovan 
examined  the  defendant  immediately  after  the  homicide,  and 
each  was  sworn  as  a  witness  upon  the  trial,  in  which  they  fully 
described  his  condition  and  gave  it  as  their  opinion  that  he 
was  shamming  unconsciousness.  Dr.  Donovan  said  that  he 
made  a  thorough  extenial  examination  as  well  as  he  could  with 
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the  man  lying  upon  the  sidewalk ;  that  he  examined  hi&head 
and  body  and  felt  of  his  pulse  ;  that  his  pulse  rate  was  eighty 
and  his  respiration  eighteen  a  minute ;  that  everything  about 
him  appeared  to  be  normal ;  that  being  of  the  impression  that 
he  had  shot  himself  he  had  looked  for  hemorrhage  and  found 
none ;  that  he  opened  his  lips  and  put  his  lingers  in' his  mouth 
to  find  out  if  he  had  shot  himself  in  the  mouth,  and  when  he 
did  so,  defendant  attempted  to  close  his  mouth  upon  his  fin- 
gers. Dr.  Harrison  testified  that  the  man's  condition  presented 
nothing  abnormal,  except  his  apparent  unconsciousness ;  hifi 
pulse  was  normal,  his  respiration  normal,  the  pupils  of  his 
eyes  and  color  normal.  The  jury,  therefore,  had  the  benefit 
of  the  sworn  testimony  of  the  doctors,  giving  the  details  of 
the  transaction  and  a  full  description  of  the  condition  of  the 
defendant,  with  tlieir  reasons  for  their  conclusions  as  to  his 
condition.  I  am  unable  to  see  how,  under  the  circumstances, 
an  intelligent  jury  could  have  given  weight  to,  or  been  improp- 
erly influenced  by,  the  declarations.  It  is  evident  that  the 
defendant  did  not  regard  them  as  seriously  prejudicial  to  his 
case,  for,  when  he  had  Policeman  Coffey  upon  the  stand,  he 
showed  by  him  that  the  ambulance  surgeon,  referring  to  Dr. 
Harrison,  had  told  him  that  the  defendant  was  shamming. 

It  is  provided  that,  after  hearing  an  appeal,  the  court  must 
give  judgment  without  regard  to  technical  errors  or  defects, 
or  to  exceptions,  which  do  not  affect  the  substantial  rights  of 
the  parties.     (Code  Criminal  Procedure,  section  542.) 

In  this  case  the  defendant  shot  and  killed  Rose  Alice  Red- 
gate,  in  one  of  the  streets  of  New  York,  at  about  six  o'clock 
in  the  evening,  in  the  presence  of  numerous  witnesses ;  this 
fact  has  not  been  denied.  The  evidence  presented  on  behalf 
of  the  defendant  was  properly  submitted  to  the  jury ;  and  if 
there  was  ever  a  case  in  which  the  provisions  of  the  Code 
referred  to  should  be  given  force  and  effect,  it  appears  to  me 
that  this  is  one.  I  am  unwilling  to  join  in  the  affirmance  of 
a  case  of  this  character  where  the  accused  has  not  had  the  ben- 
efit of  a  fair  and  impartial  trial ;  but  in  cases  where  no  reason- 
able doubt  with  reference  to  the  guilt  of  the  accused  exists,  I 
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think  we  ought  not  to  send  a  case  back  for  errors  which  can- 
not and  ought  not  to  affect  tlie  result  reached  by  the  jury.  If 
any  public  good  is  to  be  accomplished  by  the  administration  of 
the  criminal  law,  punishment  should  follow  the  commission  of 
crime  with  reasonable  dispatch.  The  legislature  has  given 
this  court  broad  powers  with  reference  to  th.e  granting  or 
refusing  of  new  trials  ;  and,  whilst  it  is  our  duty  to  fully  pro- 
tect the  rights  of  the  accused  and  see  to  it  that  no  innocent 
person  is  punished,  we  shouhl  not  forget  that  there  is  a  public 
interest  involved,  which  it  is  also  our  duty  to  regard. 

Martin  and  Bartlett,  J  J.,  read  for  reversal  and  new  trial  j 
Andrews,  Ch.  J.,  O'Brien  and  Vann,  J  J.,  concur. 

Haight,  J.,  reads  for  affirmance,  and  Gray,  J.,  concurs. 

Judgment  reversed  and  new  trial  granted. 


The  People  of  the  State  of  Xew  York  ex  rel.  Michael  J. 
Dady,  Appellant,  v.  The  Supervisor  of  the  Town  of 
Gravesend,  Respondent. 

1.  Town  OP  Gravesend  — Annexation  to  Brooklyn  —  Issuance  of 
Bonds  for  Street  Improvements.  Chapter  639,  Laws  of  1895,  creating 
a  commission  to  determine  claims,  and  providing  for  tlie  issuance  of  bonds, 
for  payment  for  public. improvements  in  the  late  town  of  Gravesend, 
annexed  to  the  city  of  Brooklyn  by  chapter  449,  Laws  of  1894,  does  not 
deprive  the  holder  of  a  contract  for  constructing  and  grading  a  highway, 
executed  by  the  town  authorities  before  the  annexation,  in  a  proceeding 
pending  and  unfinished  at  the  time  of  the  passage  of  the  act  of  annexa- 
tion, of  the  right  to  have  bonds  in  payment  of  work  done  by  him  issued 
by  the  supervisor  of  the  town,  under  chapter  171,  Laws  of  1893,  where 
he  has  not  submitted  his  claim  for  determination  under  the  act  of  1895. 

2.  Construction  OF  Neptune  Avenue  —  Resolutions  op  Board  of 
Supervisors  —  Appointment  op  Grading  Commissioners  for  Portion 
OF  Avenue.  Land  having  been  condemned  and  vested  in  the  town  of 
Gravesend,  Kings  county,  for  the  purposes  of  a  public  highway,  caUed 
Neptune  avenue,  between  West  Sixth  street  and  old  lot  47,  by  proceed- 
ings instituted  in  pursuance  of  a  resolution  of  the  board  of  supervisors 
ander  chapter  554,  Laws  of  1881,  the  board  of  supervisors,  on  June  13, 
1892,  provided  by  resolution  for  the  grading  of  Neptune  avenue  between 
West  Sixth  street  and  old  lot  47,  but  nothing  was  done  thereunder,  and  on 
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December  12,  1892,  a  second  resolution  was  passed  providing  for  the 
closing  of  the  avenue  between  West  Sixth  street  and  West  Fifteenth 
strei't,  for  a  change  of  the  lines,  and  for  the  opening  and  grading  thereof 
between  those  points.  Before  anything  was  done  under  this  resolution, 
and  on  January  8^,  1893,  a  resolution  was  passed  amending  and  rescinding 
in  part  the  resolution  of  June  13,  1892,  so  that  it  only  provided  for  the 
construction  and  grading  of  the  avenue  between  West  Fifteenth  street  and 
•old  lot  47,  Thereupon  grading  commissioners  for  Neptune  avenue, 
between  West  Fifteenth  street  and  old  lot  47,  were  appointed  by  the  town 
supervisor,  by  a  certificate  dated  February  1,  1893,  and  on  February  26, 
1893,  they  made  a  contract  for  the  construction  and  grading  of  the  avenue 
between  those  points.  Held,  that  the  effect  of  the  resolutions  of  Decem- 
ber 12,  1892,  and  January  80, 1893,  having  been  to  so  amend  the  resolution 
of  June  13,  1892,  as  to  limit  the  work  of  constructing  and  grading  the 
aveuue  to  the  portion  thereof  between  West  Fifteenth  street  and  old  lot 
47,  it  was  lawful  to  appoint  grading  commissioners  for  that  portion  of  the 
avenue. 

3.  Certificate  op  Appointment  op  Grading  Commissioners  —  Con- 
tract FOR  Work.     The  certificate  of  appointment  of  the  grading  com- 
missioners was  dated  February  1,  1893.    The  resolution  of  the  board  of 
supervisors  of  January  30,  1893,  was  not  approved  by  the  supervisor  at 
large  until  February  2,  1893,  and  it  was  claimed  that  the  certificate  of 
appointment  was,  therefore,  void.     A  resolution  of  the  board  of  super- 
visors provided  that  grading  commissioners,  appointed  by  the  supervisor 
of  the  town  of  Gravesend,  should  take  an  onth  of  ofiSce  and  file  it  with 
the  town  clerk.     The  grading  commissioners  in  question  took  the  oath  of 
offlcre  on  February  4,  1893,  and  filed  it  February  5,  1893.     HM,  that  the 
appointment  of  the  grading  commissioners  was  not  complete  until  the 
official  oath  was  duly  taken  and  filed  ;  th:it  as  this  was  not  done  until  after 
the  resolution  of  January  30,  1898,  had  been  approved  by  the  supervisor 
at  large,  their  appointment  was  lawful ;  and  that  the  contract  made  by 
them  was  valid  so  far  as  affected  by  the  regularity  of  that  appointment. 

4.  Mandamus  to  Compel  Issuance  of  Bonds  —  Parties.  On  an 
application  for  a  peremptory  writ  of  mandamus  to  compel  the  supervisor 
of  the  town  of  Gravesend  to  issue  bonds  under  chapter  171,  Laws  of  1803, 
in  payment  of  work  done  by  the  relator  under  such  contract  for  construct- 
ing and  grading  Neptune  avenue,  between  West  Fifteenth  street  and  old 
l.)t  47,  it  was  objected  that  there  was  a  defect  of  parties,  in  that  the  town 
treasurer  and  clerk,  who  would  have  to  join  in  executing  the  bonds,  were 
not  made  parties.  Htld.  that  the  objection  was  answered  by  the  fact  that 
the  grading  commissioners  had  refused  the  relator  payment,  for  the  alleged 
reason  that  the  supervisor  of  tlie  town  had  not  raised  the  money  in  the 
manner  provided  by  law  ;  and  it  was  fair  to  assume  that  if  the  courts 
rhould  direct  the  supervisor  to  perform  his  duty,  the  other  town  officials 
would  respect  the  dccir:  >n  and  obey  it. 
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5.  Confirmation  of  Report  of  Commissioners  Opening  High- 
way—  Collateral  Attack.  The  contract  under  which  the  work  was 
done  for  which  the  issuance  of  bonds  was  sought  to  be  compelled  by  man- 
damus, was  made  in  1893.  The  report  of  the  opening  commissioners, 
opening  the  highway,  was  confirmed  in  1888,  and  the  confirmation  had 
not  been  attacked  until  the  present  proceeding.  Ilald,  that  the  order  of 
ronfirmation  was  in  the  nature  of  a  judgment  and  could  not  be  collaterally 
attacked  at  this  time  —  none  of  the  points  urged  against  it  being  jurisdic- 
tional or  such  as  to  render  the  original  proceeding  laying  out  the  avenue 
Toid. 

People  ex  rel.  Dady  v.  Supertisor,  6  App.  Div.  235,  reversed. 

(Argued  November  22,  1897;  decided  November  30,  1897.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  19,  1896,  wliich  reversed  an  order  of  Special  Term 
granting  to  tlie  relator  a  peremptory  writ  of  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  F,  Brown  and  James   C,   Church  for  appellant. 
Chapter  639  of  the  Laws  of  1895  did  not  repeal  cliapter  171 
of  tlie  Laws  of  1893,  nor  was  it  intended  as  a  substitute  for  it. 
Its  manifest  intention  was  to  create  a  tribunal  to  whom  par- 
ties having  disputed  claims  against  the  town  might  submit 
their  claims  to  arbitration.     If  susceptible  of  the  interpreta- 
tion granted  to  it  by  the  Appellate  Division,  upon  the  appeal 
in  this  proceeding,  it  was  unconstitutional,  in  that  it  impaired 
the  obligation  of  contracts.     {^People  ex  rel,  v.  Bennett^   18 
App.  Div.  335;  U.  S.  Const,  art.  1,  §  10;  Von  Hoffman  v. 
Qaincy^  4  Wall.  535  ;  Cooley  on  Const.  Lim.  [6th  ed.]   344; 
Branson   v.  Kazia^   1    How.    [U.  S.]    311 ;   McCracken  v. 
Ilayioard,  2  How.  [IL  S.]  608  ;  Boice  v.  Bolce,  21  Minn.  371.) 
The  resolutions  are  to  be  treated  as  acts  of  the  legislature. 
(l/uMardv.  Sadler,  104  N.  Y.  223.)     The  relator's  motion 
papers    were   properly   drafted.     {People   v.    CarpenUr^   24 
X.    y.     ^^ ;  PeopU  ex  rel,  v.  Bd,  Suprs,,  153  N.  Y.  370 ; 
People   ex  rel,  v.  Mayor ^  etc,^  144  N.  Y.  63  ;  In  re  Freely 
148  N.    Y.   166.)     The  grading  commissioners  were  legally 
appointed  and  had  authority  to  make  the  contract  in  question. 
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{Carpenter  v.  People ,  64  N.  Y.  483  ;  Lambert  v.  People,  76 
N.  Y.  220  ;  l7i  re  Kendall,  85  N.  Y.  305.)  The  papers  on 
the  original  motion,  which  have  been  submitted  on  this 
motion,  do  not  in  any  way  aflEect  the  rights  of  the  relator. 
{People  ex  rel.  v.  Flagg,  46  N.  Y.  401.)  All  of  the  ques- 
tions raised  by  the  respondent  with  regard  to  the  regularity  of 
the  proceedings  were  questions  which  could  have  been  raised 
in  opposition  to  the  motion  to  confirm  tlie  report  of  the  grad- 
ing commissioners ;  the  failure  to  do  so  makes  it  a  judgment 
which  cannot  be  now  attacked.  {In  re  Dept,  of  Parks,  73 
N.  Y.  560 ;  Li  re  Arnold,  60  N.  Y.  26 ;  In  re  U,  E.  B.  R 
Co.,  112  ]S.  Y.  61;  Bolan  v.  Ilayor,  etc.,  62  N.  Y.  472; 
Meth.  Church  v.  Mai/or,  etc.,  55  How.  Pr.  57.) 

Joseph  A.  Burr  for  respondent.  The  papers  of  relator  are 
entirely  insufficient,  if  uncontradicted,  to  authorize  the  grant- 
ing of  the  writ.  (High  on  Ex.  Leg.  Rem.  [3d  ed.]  §  450 ; 
People  e.r.  rel.  v.  Mayor,  etc.,  149  N.  Y.  223 ;  Knapp  v.  City 
of  Brooklyn,  97  X.  Y.  520  ;  Sprayue  v.  Parsons,  11  Civ. 
Pro.  Rep.  18.)  Tlie  petition  of  tlie  relator  is  insufficient  in 
that  it  fails  to  state  in  two  respects  specific  facts  which,  if 
undisputed,  would  clearly  entitle  him  to  the  relief  sought, 
viz. :  As  to  the  authority  of  the  board  of  supervisors  to  pass 
the  resolution  for  the  grading  and  construction  of  Xeptune 
avenue,  and  as  to  the  sufficient  performance  of  the  work  to 
entitle  him  to  payment  on  account  thereof.  (L.  1881,  ch.  554. 
§  1  ;  //I  re  Fret  I,  73  K.  Y.  S.  R.  335  ;  City  of  Buffalo  v. 
Ilolloway,  7  X.  Y.  493  ;  Cohn  v.  Goldman,  76  N.  Y.  284;  Pexh 
pis  ex  rel.  v.  Conirs.  of  Highways,  54  N.  Y.  276 ;  Sheridan  v. 
Jackson,  72  N.  Y.  170 ;  J  ustin  v.  Goodrich,  49  N.  Y.  266 ;  Peo- 
pie  ex  rel.  v.  Ilnyt,  m  N.  Y.  006 ;  In  re  Guess,  38  N.  Y.  Supp. 
91.)  The  proceedings  of  the  grading  commissioners,  including 
the  making  of  the  contract  to  improve  Neptune  avenue,  if  made 
under  the  resolution  of  June  13,  1892,  are  invalid,  for  the 
reason  that  the  resolution  of  that  date  authorizes  the  improve- 
ment of  the  avenue  between  the  Ocean  Parkway  and  TTest 
Sixth  street,  and  between  West  Sixth  street  and  the  old  line 
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of  lot  47,  while  the  map,  the  assessment  roll  and  the  report 
of  the  commissioners  show  that  the  contract  was  only 
made  for  the  improvement  of  the  avenue  for  a  portion  of  the 
distance,  namely,  between  West  Fifteenth  street  and  the  old 
line  of  lot  47.  {People  ex  rel  v.  Bd,  Suprs,,  89  Hun,  242  ; 
Speir  v.  Tomn  of  New  Utrecht,  121  N.  Y.  420.)  The 
appointment  of  the  grading   commissioners   on  February  1, 

1893,  for  the  purpose  for  which  they  were  appointed,  viz.,  to 
grade  Neptune  avenue  between  West  Fifteenth  street  and  lot 
47,  did  not  make  them  even  de  facto  officers,  so  that  their  sub- 
sequent acts  became  valid.  {Smith  v.  Mayor,  etc.,  37  N.  Y. 
520 ;  People  v.  White,  24  Wend.  539 ;  Long  v.  Mayor,  etc,, 
81  N.  Y.  425 ;  In  re  Kendall,  85  N.  Y.  302.)  The  act  of 
1895  (Ch.  639),  which  substitutes  a  new  scheme  for  local 
improvements  in  place  of  that  provided  in  the  act  of  1893 
(Ch.  171),  was  not  in  violation  of  the  Federal  Constitution. 
It  simply  substituted  another  remedy  to  the  party  interested 
without  in  any  way  interfering  with  his  vested  rights.  {Cur- 
tis V.  Whitney,  13  Wall.  68  ;  Black  on  Const.  §  192 ;  Lord 
V.  Thomas.  64  N.  Y.  107.)  The  town  of  Gravesend  is  not 
authorized  to  issue  bonds  for  this  improvement  unless  the 
assessment  for  the  same  is,  in  all  respects,  legal  and  valid. 
(L.  1893,  ch.  171.)  This  application  must  be  denied,  because 
the  necessary  persons  are  not  parties  to  this  proceeding.     (L. 

1894,  ch.  449,  §  6  ;  L.  1895,  ch.  639,  §  2.) 

Bartlett,  J.  The  relator  is  the  assignee  of  a  contract 
made  on  the  26th  of  February,  1893,  with  one  John  Curran 
by  the  grading  commissioners  of  the  former  town  of  Graves- 
end  in  the  county  of  Kings,  for  the  construction  and  grading 
of  Neptune  avenue,  between  West  Fifteenth  street  and  old 
lot  forty-seven,  according  to  the  specifications  accompanying 
the  contract,  for  the  sum  of  $290,000,  payable  in  installments 
as  work  progressed. 

Curran  did  a  considerable  amount  of  work,  but  died  on  the 
21st  of  November,  1893,  and  his  legal  representatives  exe- 
cuted an  assignment  of  the  contract  to  relator.  The  amount 
49 
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now  claimed  by   the  relator  as  due  liim  for  work  he  has 
already  performed  is  $3,011.55. 

The  grading  commissioners  refuse  to  pay  this  amount  on 
the  ground  that  the  moneys  have  not  been  raised  by  the 
supervisor  of  the  town  as  required  by  law. 

On  the  25th  of  November,  1885,  under  the  provisions  of 
chapter  554:  of  the  Laws  of  1881,  the  board  of  supervisors  of 
the  county  of  Kings  passed  a  resolution  providing  for  the 
opening  of  Neptune  avenue  between  West  Sixth  street  and 
old  lot  forty-seven.  Commissioners  were  appointed  and  the 
usual  proceedings  taken,  and  on  the  7th  of  May,  1886,  the 
Supreme  Court  made  an  order  confirming  the  report  of  the 
connnissioners  and  vesting  the  land  condemned  in  the  town  of 
CTraveseiul  for  the  purposes  of  a  public  highway  between 
West  Sixth  street  and  old  lot  forty-seven. 

On  the  13th  of  June,  181>2,  the  board  of  supervisors,  under 
the  act  of  1881,  provided  by  resolution  for  tlie  grading  of 
Neptune  avenue  between  AVest  Sixth  street  and  old  lot 
forty-seven,  but  nothing  was  done  under  this  resolution,  and, 
on  the  12th  of  December,  1802,  a  second  resolution  wjis  passed 
providing,  among  other  things,  for  the  closing  of  that  portion 
of  the  avenue  between  West  Sixtli  street  and  West  Fifteenth 
street,  for  a  cliange  of  the  lines  and  for  the  opening  and  grad- 
ing thereof  between  those  points.  Before  anything  was  done 
under  this  resolution,  and  on  the  3<)th  day  of  January,  1893, 
a  resolution  amending  and  rescinding  in  part  the  resolution  of 
June  13,  1892,  was  passed,  so  that  it  only  provided  for  the 
constructing  and  grading  of  Neptune  avenue  between  old 
lot  forty-seven  and  West  Fifteenth  street.  It  was  for  this 
constructing  and  grading  that  the  conunissioners  entered  into  the 
contract  with  John  Curran,  to  which  reference  has  been  made. 

Under  chapter  118  of  the  Laws  of  1892,  as  amended  by 
chapter  171  of  the  Laws  of  1893,  provision  was  made  for  the 
issue  by  the  supervisors  of  the  town  of  Gravesend  of  the 
bonds  of  the  town  for  the  purpose  of  raising  money  to  defray 
the  expenses  of  constructing  and  grading  streets  and  avenues 
therein. 
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By  chapter  449  of  the  Laws  of  1894,  entitled  "  An  act  to 
provide  for  the  annexation  to  the  city  of  Brooklyn  of  the  town 
of  Gravesend  in  Kings  county,"  that  town  became  the  Slst 
vard  of  the  city  of  Brooklyn,  but  it  was  expressly  provided 
under  section  6  of  this  act  that  all  proceedings  pending  and 
unfinished  for  opening,  grading  and  improving  any  street  or 
avenue  in  the  town  should  be  continued  and  completed  in  the 
same  manner  and  under  the  same  laws  and  with  the  like  effect 
as  though  the  act  had  not  been  passed. 

It  was  by  reason  of  this  exception,  contained  in  the  act  of 
1894,  that  the  relator  sought  to  compel  the  supervisor  of  the 
town  of  Gravesend  and  other  officials  to  issue  bonds  under 
the  act  of  1893. 

The  Special  Term  held  that  the  relator  was  entitled  to' the 
peremptory  writ  of   mandamus  compelling  the  issuance  of 
the  bonds  to  an  amount  sufficient  to  defray  the  expenses  of 
constructing  and  grading  Neptune  aveiiue  under  his  contract. 
The  Appellate  Division  reversed  this  order  on  the  single 
ground  that  chapter  639  of  the  Laws  of  1895,  entitled  "  An 
act  to  provide  for  the  payment  of  the  cost  of  local  improve- 
ments and  bonds  issued  for  the  payment  thereof  in  the  late 
town  of  Gravesend,  now  the  31st  ward  of  the  city  of  Brook- 
lyn," established  a  new  and  complete  scheme  applicable  to  the 
changed  condition  of  things  arising  out  of  the  annexation  of 
the    town  to  the  city,  for  the  issue  of  bonds  for  all  local 
improvements  (except  sewers)  not  yet  paid  for  in  the  late 
town  of  Gravesend,  and  that  the  act  of  1893  must  be  deemed 
repealed. 

We  are  of  opinion  that  the  court  below  overlooked  the  fact 
that,  while  the  act  of  1895  constitutes  a  commission  for  the 
pui-pose  of  ascertaining  and  determining  the  amounts  due  and 
unpaid  upon  bonds  issued  for  certain  local  improvements  in 
the  ^ate  town  of  Gravesend,  including  the  continuance  of 
work  of  like  character  now  in  progress  and  unfinished,  a,s  they 
in  their  discretion  may  determine  ought  to  be  completed, 
nevertlieless  their  awards  and  findings  upon  any  of  the  claims 
or  matters  submitted  for  their  investigation  and  report,  are 
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only  binding  upon  such  persons  as  voluntarily  appear  before 
them  and  submit  to  their  jurisdiction.  (Ch.  639,  Laws  cf 
1895,  §1.) 

It  is  not  claimed  that  the  relator  has  sought  to  avail  himself 
of  the  provisions  of  this  act,  nor  is  it  reasonable  to  suppose 
that  he  would  submit  the  question  of  whether  or  not  the  work 
under  his  contract  on  Neptune  avenue  should  be  completed, 
to  the  discretion  of  these  commissioners. 

If,  as  the  court  below  seems  to  have  held,  the  act  of  1895 
compelled  the  relator  to  submit  his  rights  to  the  commissioners 
named  therein,  it  would  clearly  be  unconstitutional  as  impair- 
ing the  obligation  of  his  contract. 

It  is  quite  obvious,  however,  that  the  legislature  contem- 
plated no  such  result,  and  simply  created  a  commission  before 
whom  parties  might  voluntarily  appear  for  the  adjustment  of 
their  rights. 

This  is  in  harmony  with  the  provisions  of  the  Annexation 
Act  of  1894,  already  referred  to,  for  continuing  all  unfinished 
street-opening  proceedings,  and  allowing  their  completion 
under  the  same  laws  and  with  like  efEect  as  though  the  act  of 
1894  had  not  been  passed. 

On  the  present  appeal  the  respondent  presents  additional 
points  in  support  of  the  order  of  the  Appellate  Division  refus- 
ing relief  to  the  relator. 

It  is  urged  that  the  papers  of  the  relator  are  insufficient,  if 
uncontradicted,  to  authorize  the  granting  of  the  writ. 

While  some  of  the  statements  of  the  petition  are  very  gen- 
eral, yet,  as  they  stand  uncontradicted  except  as  modified  by  a 
single  averment  in  the  opposing  affidavits  that  will  presently 
be  considered,  they  must  be  taken  as  true  on  this  appeal. 
{Feoj>le  V.  7?.,  W,  cfe  0,  R.  R.  Co.,  103  K  Y.  95.) 

The  existence  of  the  contract,  its  assignment  to  relator,  and 
the  engineers'  certificate  thereunder  in  relator's  favor,  are  all 
alleged  in  general  terms,  and  stand  admitted. 

It  is  argued  that  the  grading  commissioners  who  made 
relator's  contract  with  Curran  must  have  been  appointed  under 
the  resolution  of  June  13th,  1892,  and  that  the  resolutions  of 
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December  12th,  1892,  and  Jammry  30th,  1893,  did  not  in  any- 
way qualify  or  control  their  appointment. 

If  this  position  can  be  maintained  the  law  laid  down  in  the 
first  proceeding,  which  was  under  the  resolution  of  June  13th, 
1892,  must  control  the  case  now  before  us,  and  the  appoint- 
ment of  the  grading  commissioners  is  to  be  regarded  as  cov- 
ering only  a  part  of  the  work  contemplated,  and,  therefore, 
void.     {People  ex  rel,  Dady  v.  SnperviHor^  89  Ilun,  241.) 

We  have  heretofore  referred  to  the  substance  of  these  reso- 
lutions, and  it  is  sufficient  now  to  say  that  the  effect  of  the 
resolutions  of  December  12th,  1892,  and  January  30th,  1893, 
is  to  so  amend  the  resolution  of  June  13th,  1892,  as  to  limit 
the  work  of  constructing  and  grading  Neptune  avenue  to  the 
portion  thereof  between  West  Fifteenth  street  and  old  lot 
forty-seven,  and  covered  by  the  relator's  contract,  and  conse- 
qnently  the  appointment  of  grading  commissioners  for  that 
portion  of  the  original  work  contemplated  by  the  resolution 
of  June  13th,  1892,  is  regular,  unless  the  point  taken  by  the 
responxlent  in  his  opposing  affidavits  must  be  sustained,  to  the 
effect  that,  as  the  resolution  of  January  30th,  1893,  was  not 
approved  by  the  supervisor  at  large  until  February  2nd,  1893, 
and  was  not  valid  until  so  approved,  it  follows  that  the  certifi- 
cate of  appointment  of  the  grading  commissioners,  bearing  date 
February  1st,  1893,  is  void. 

The  certificate  of  appointment  refers  in  express  terms  to 
the  resolutions  of  June  13th,  1892,  and  January  30th, 
1893. 

By  resolution  No.  eight,  section  18,  of  the  supervisors  of 
Kings  county,  it  is  provided  that  after  the  filing  and  confirma- 
tion of  the  report  of  the  opening  commissioners  the  supervisor 
of  the  town  of  Gravesend  shall  aj)point  three  grading  com- 
missioners, who  shall  take  an  oath  of  office  and  file  it  with 
the  town  clerk.  It  follows  that  this  appointment  was  not 
complete  until  the  official  oath  was  duly  taken  and  filed.  The 
oath  was  taken  on  the  4th  day  of  February,  1893,  two  days 
after  the  supervisor  at  large  had  approved  the  resolution  of 
January  30th,  1893,  and  the  appointment  of  the  grading  com- 
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misfiioners  and  tlieir  oath  of  office  were  not  tiled  with  the  town 
clerk  until  February  5th,  1893. 

The  appointment,  therefore,  was  not  fully  completed  until 
after  the  resolution  under  which  it  was  made  was  in  full  force 
and  effect. 

We  hold  that  the  grading  commissioners  were  lawfully 
appointed  and  the  contract  sought  to  be  enforced  by  the 
relator  is  valid  so  far  as  it  is  affected  by  the  regularity  of  this 
appointment. 

It  is  further  urged  tliat,  assuming  this  proceeding  is  proper, 
there  is  a  defect  of  parties,  as  not  only  the  supervisor  of  the 
town  of  Gravesend,  but  the  town  treasurer  and  clerk,  who  must 
join  in  the  execution  of  the  bonds,  are  necessary  parties.  It  is 
a  complete  answer  to  this  suggestion  that  the  grading  com- 
missioners refused  relator  payment  for  the  alleged  reason  that 
the  supervisor  of  the  town  had  not  raised  the  money  in  the 
manner  provided  by  law.  It  is  fair  to  assume  if  the  courts 
direct  the  supervisor  to  perform  his  duty  in  the  premises  the 
other  town  officials  will  respect  the  decision  and  obey  it. 

Several  questions  were  argued  that  are  not  properly  here,  as 
they  should  have  been  presented  on  the  motion  to  confirm  the 
report  of  the  opening  commissioners  laying  out  Neptune 
avenue. 

The  order  of  confirmation  is  in  the  nature  of  a  judgment 
and  cannot  be  attacked  collaterally  at  this  time.  We  do  not 
regard  any  of  the  points  urged  as  jurisdictional  and  rendering 
the  original  proceeding  to  lay  out  the  avenue  void.  The 
order  of  confirmation  has  stood  unattacked  since  March,  1886. 

We  have  considered  all  the  points  discussed,  but  will  not 
deal  with  them  further  in  detail  except  to  say  that  we  do  not 
think  any  modification  of  the  order  of  the  Special  Term  is 
necessary,  as  bonds  need  not  be  issued  from  time  to  tiiue 
beyond  the  amount  necessary  to  pay  the  relator  such  sums  as 
may  be  justly  due  him  under  proper  certification. 

It  may  be  a  hardship  for  the  taxpayer  of  the  former  town  of 
Gravesend,  now  the  31st  ward  of  the  city  of  Brooklyn,  to  be 
compelled  to  proceed  with  the  opening  and  grading  of  that 
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portion  of  Neptune  avenue  lying  between  West  Fifteenth 
street  and  old  lot  forty-seven,  but  the  court  can  afford  no  aid 
if  the  officials  of  the  town  in  times  past  have  acted  with  bad 
judgment  and  extravagance.  Our  sole  duty  is  to  determine 
whether  their  action  conformed  to  the  strict  provisions  of  the 
law  then  existing. 

There  is  no  attack  on  the  good  faitli  or  honesty  of  the 
deceased  contractor  or  his  assignee,  the  relator,  and  their  rights 
must  be  protected. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  order  of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting,  and  Vann, 
J.,  not  sitting. 

Ordered  accordingly. 


Edward  J.  Patterson,  as  Administrator  of  Jennie  Patter- 
son TowNSEND,  Deceased,  Appellant,  v.  The  City  of  Bing- 
hamton, Respondent. 

Municipal  Corporations  —  Action  to  Recover  Award  for  Land 
Taken  FOR  Street  —  Remedy  Provided  by  Charter.  While  the  city 
of  Binghamton  was  taking  the  necessary  legal  steps,  under  its  charter,  to 
pfty  an  award  for  land  condemned  by  it  for  street  purposes  into  court  (by 
reason  of  a  contest  between  the  original  owner  of  the  land  and  a  person 
who  had  purchased  it  on  a  foreclosure  sale  after  the  award  had  become 
final),  and  on  the  day  on  which  the  mayor  approved  the  resolution  of  the 
common  council  for  such  payment,  the  original  owner  began  a  common- 
law  action  against  the  city  to  recover  the  award  On  the  next  day  the 
award  was  duly  paid  into  court.  The  city  charter  provided  a  speedy  and 
sufficient  method  for  a  judicial  determination  of  adverse  claims  to  awards 
so  paid  int^  court.  Held  (without  determining  under  what  circumstances 
a  common-law  action  will  lie  to  recover  an  award  in  the  custody  of  a 
municipality),  that,  under  the  facts  disclosed,  the  action  was  improperly 
brought,  at  a  time  when  it  could  not  be  justified,  and  that  a  dismissal  of 
the  complaint,  on  the  ground  that  the  plaintiff's  remedy  was  confined  to 
the  proceedings  pointed  out  by  the  charter,  was  proper. 

J^atteraon  v.  City  of  Binghamton,  4  App.  Div.  615,  aflirmed. 

(Argued  October  15,  1897;  decided  November  30,  1897.) 
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Appeal  from  a  judginent  of  the  Appellate  Division  of  the 
Supreme  Court  m  the  third  judicial  departuient,  entered  June 
30,  189C,  which  affirmed  a  judgment  dismissing  the  complaint 
entered  upon  a  decision  of  the  court  on  trial  at  Circuit,  a  jury 
liaving  been  waived. 

This  action  was  commenced  in  the  name  of  Edward  J.  Pat- 
terson and  Jennie  Patterson,  plaintiffs.  Thereafter  Jennie 
Patterson  died,  intestate,  bearing  the  name  of  Jennie  Patter- 
son Townsend  bv  marriaore.  Edward  J.  Patterson  was 
appointed  her  administrator,  and  his  personal  interest  was 
transferred  to  the  administrator,  and  Edward  J.  Patterson,  as 
such  administrator,  was  substituted  for  the  original  plaintiffs 
herein,  the  action  being  continued  in  the  name  of  such  admin- 
istrator as  sole  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinions. 

Roger  P.  Clark  for  appellant.  Plaintiff  can  maintain  an 
action  for  the  award,  {^age  v.  Cltu  of  Brooklyn^  80  N.  Y. 
189  ;  Suj)erviHor8  of  Erie  v.  City  of  Jhiffalo,  63  Hun,  567; 
Ganson  v.  City  of  Buffalo^  1  Keyes,  45 G  ;  Stiiith  v.  City  of 
Buffalo^  44  Ilun,  15G  ;  People  ex  rel.  v.  Miller^  39  Hun,  557 ; 
114  N.  Y.  636;  Buck  v.  City  of  Lockport,  6  Lans.  251; 
Finher  v.  Mayor^  etc.^  57  N.  Y.  344 ;  Reining  v.  iV".  Y.^  Z. 
A  TF.  R,  Co,,  128  X.  Y.  170;  Wood  v.  Suprs,  Monroe  Co,, 
50  Hun,  6 ;  In  re  Hatch,  11  J.  &  S.  91.)  Plaintiff  is  the 
owner  of  the  award,  and  it  did  not  pass  to  the  purchaser  of 
the  land  on  the  sale  under  the  foreclosure  of  the  mortgage. 
{Peoj)h  ex  rel,  v.  Com,  Council  of  Syracuse,  78  N.  Y.  59; 
In  re  DepL  of  Parks,  73  N.  Y.  505 ;  6  Am.  &  Eng.  Ency.  of 
Law,  020  ;  People  ex  rel.  v.  Brooklyn,  1  Wend.  323 ;  Snprs. 
of  Erie  v.  City  of  Buffalo,  63  Hun,  508  ;  ReinKiirdt  v.  City 
of  Buffalo,  39  i^.  Y.  S.  K.  305 ;  Hawkim  v.  Trustee4t  of 
Roc/tester,  1  Wend.  53 ;  Mayer  v.  Mayor,  etc.,  101  N.  Y. 
288  ;  King  v.  Mayor,  etc.,  102  X.  Y.  175  ;  Cassidy  v.  Mayor, 
etc.,  02  Hun,  307  ;  Sage  v.  City  of  Brooklyn,  89  k.  Y.  189.) 
The  defense,  that  the  proceedings  of  the  city  of  Binghamton 
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were  so  defective  as  to  make  void  the  award,  is  untenable. 
(2  Herman  on  Est.  &  Res  Judicata,  1366,  §  1222;  Chicago 
y.Wheehr^  25  III.  478;  PeopU  v.  Lowell^  9  Mich.  144; 
%<?  v.  City  of  Brooklyn,  89  N.  Y.  189  ;  Buell  v.  Village  of 
Lu^hport,  8  N.  Y.  57 ;  Vlele  v.  T.  cfe  B,  R,  li,  Co.,  20  K.  Y. 
187;  In  re  Washhigton  SL,  38  N.  Y.  S.  R  346;  Gnmbergv. 
Blumeiithal,  66  How.  Pr.  62 ;  In  re  Cooper,  93  K  Y.  512; 
Reinhardt  v.  City  of  Bvffalo,  39  N.  Y.  S.  R.  305  ;  3Iayor, 
etc..  V.  J/.  li,  Co.,  143  N.  Y.  26  ;  In  re  Woolsey,  95  N.  Y. 
135;  People  ex  reh  v.  Trufitees  of  Haver  straw,  80  Ilun,  385  ; 
Akin  v.  Water  Covirs.,  82  Ilun,  267.) 

Alex  Cnmming  for  respondent.  The  right  to  the  award 
was  disputed,  and  the  act  of  defendant  in  paying  tlie  amount 
awarded  to  the  office  of  the  clerk  of  the  county  of  Broome,  as 
clerk  of  the  Supreme  Court,  with  a  copy  of  the  resolution  of 
the  common  council,  was  a  compliance  with  the  provisions  of 
section  10,  title  7,  of  the  charter,  and  a  defense  to  this  action. 
(Dillon  on  Mun.  Corp.  §§  94,  993 ;  R.  R.  Co,  v.  Mayor,  etc.,  1 
Hilt.  562 ;  Reiser  v.  Mayor,  etc.,  104  N.  Y.  68 ;  Beach  v. 
Nevcark,  33  N.  J.  L.  129;  Cassidy  v.  City  of  New  Yoi^k,  62 
Hun,  358 ;  Lansing  v.  Smith,  4  Wend.  10  ;  PeopU  v.  Earl, 
16  Abl).  [N.  S.]  64;  Swift  v.  Mayor,  etc.,  83  N.  Y.  528; 
DonnMy  v.  City  of  Brooklyn,  121  N.  Y.  9  ;  In  re  Church, 
92  X.  Y.  1 ;  Staart  v.  Palmer,  74  N.  Y.  185.)  Should  the 
question  discussed  in  point  one  be  waived,  mandamus  and  not 
action  would  be  the  proper  and  only  remedy,  {hi  re  Church, 
92  N.  Y.  1 ;  Swift  v.  Mayor,  etc.,  83  X.  Y.  528  ;  Donnelly  v. 
City  of  Brooklyn,  121  N.  Y.  9;  People  v.  Earl,  16  Abb. 
[X.  S.]  64;  People  ex  rel.  v.  Brennan,  45  Barb.  457.)  The 
foreclosure  of  the  mortgage  given  by  the  Pattersons,  and  the 
sale  thereunder,  cut  off  all  their  title  and  equity  of  redemption 
to  the  premises,  and  to  the  award  and  amount  awarded  for 
taking  same  for  street  purposes.  {Hooker  v.  Martin,  10  Ilun, 
302  ;  Bank  of  Auburn  v.  Roberts,  45  Barb.  407 ;  44  X.  Y. 
192  ;  In  re  John  cfe  Cherry  Sts.,  19  Wend.  659  ;  Utter  v.  Rich- 
Tnojid,  112  K  Y.  610  ;  Gates  v.  Be  La  Mare,  142  X.  Y.  307 ; 
50 
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Magee  v.  City  of  Brooklyn^  144  N.  Y.  265  ;  Delap  v.  City  of 
Brooklyn,  144  N.  Y.  2f>5;  In  re  Thompson,  80  Hun,  32; 
Packer  v.  R,  cfc  S,  li,  R,  Co.,  17  N.  Y.  287  ;  Jones  on  Mort. 
§  1652;  Reign  v.  Parker,  8  Cush.  145.)  The  condemnation 
proceedings  were  defective  and  failed  to  comply  with  the 
requirements  of  the  charter  of  the  city  of  Binghamton  or  to 
confer  any  right  on  the  County  Court  to  appoint  the  commis- 
sioners to  ascertain  and  report  the  just  compensation  to  be  paid 
to  the  owners  of  the  property  proposed  to  be  taken  for  the 
opening  of  Henry  street.  {In  re  City  of  Buffalo,  78  X.  Y, 
362 ;  Dillon  on  Mun.  Corp.  §^  604,  605  ;  Beach  on  Pub.  Corp. 
§  665 ;  Cruger  v.  II  R.  R.  R.  Co,,  12  X.  Y.  190 ;  Ada?ns  v. 
S.  cfc  W,  R.  R,  Co,,  10  X.  Y.  328 ;  J\\  T.  cfe  IT.  R.  R, 
Co,  V.  Kip,  46  X.  Y.  546  ;  In  re  S.  I  R.  T,  Co,,  103  X.  Y. 
251  ;  X,  Y.  C  Co,  v.  Mayor,  etc,  104  X.  Y.  1 ;  In  re  R. 
E,  R,  Co,,  123  X.  Y.  351  ;  In  re  P,  B,  Co,,  108  X.  Y. 
483.) 

A,  D,  Wales  for  Binghamton  Opera  House  Company.     The 
plaintiff  cannot  maintain  this  action  because  an  action  at  law  is 
not  the  proper  remedy.     (Sage  v.  City  of  Brooklyn,  89  X".  Y. 
189  ;  Ileiser  v.  Mayor,  etc,  104  X.  Y.  72  ;  Reining  v.  N,  F., 
Z.  E,  cfc  ir.  R,  Co,,  128  N.  Y.  170 ;  Calking  v.  Baldwin,  4 
Wend.  667 ;  Khnhle  v.  W.  W,  V.  C.  Co.,  1  Carter,  285 ;  Bwim 
V.  Beatty,  34  Miss.  228 ;  Goicen  v.  P,  R,  R.  Co,,  44  Me.  140; 
Town  of  lehanon  v.   Olcott,  1  X.  H.  339;  Orr  v.   Qulinhj, 
54  X.H.  602;  Ilennlker  v.    C  R,  R,   Co,,  29  X.  H.  140; 
McKlnney  v.  M,  N,  Co.,  14  Penn.  St.  65  ;  Koch  v.  W,   W. 
Co,,   65  Penn.  St.    288  ;  Fehr  v.  8.  N,    Co.,   69  Penn.  St. 
161.)     The  Pattersons  have  no  interest  in  the  award.     It  parsed 
to  V,  W.  Downs  on  the  foreclosure  sale.     (Code  Civ.  Pro. 
§§  1671,   1672;  Rector,  etc.,  v.  Mack,  93  X^.  Y.  488;  MyguH 
V.  Coe,  8  X.  Y.  S.  R.  434;  lutrsheedty,    U.   D.    S,   In.4., 
118  X.  Y.  358 ;  Batterman  v.  Albright,  6  X.  Y.  S.  K.  334; 
FidUr  v.  Scrihner,  76  X.  Y.  190 ;  Stevenson  v.  Fairweather^ 
21  How.  Pr.  449 ;  In  re  City  of  Rochester,  136  X.  Y.  83; 
Gates  V.  De  La  Mare,  142  X.  Y.  308;  Mage^  v.  City  of 
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Brooklyn^  144  N.  Y.  265.)  The  city  is  not  estopped,  eitlier 
as  a  matter  of  law  or  equity,  from  raising  the  question  of  the 
validity  and  regularity  of  the  condemnation  proceedings. 
[In  re  Comrs.  of  Wash.  Park,  56  :N'.  Y.  150 ;  Hill  v.  Hill, 
4  Barb.  419  ;  Jackson  v.  Sjjear,  7  Wend.  401 ;  Osterhout  v. 
Shoemaker,  3  Hill,  513  ;  Spay^row  v.  Kingman,  1  N.  Y.  246  ; 
Glen  V.  Gihsmi,  9  Barb.  634 ;  Green  v.  Collins,  86  N.  Y. 
250,  251  ;  Douglas  v.  Cruger,  80  N.  Y.  19,  20 ;  Lytle  v. 
Beveridge,  58  N.  Y.  606  ;  Zee  v.  Adsit,  37  N.  Y.  95.)  Tlie 
condemnation  proceedings  taken  by  the  city  were  absolutely 
void  from  the  many  gross  irregularities  which  existed  therein. 
{Merritt  v.  VU.  of  Portchester,  71  N.  Y.  309 ;  Neioell  v. 
Wheelei^,  48  N.  Y.  487,  490 ;  Peyser  v.  Mayor,  etc,  70  X.  Y. 
497 ;  In  re  City  of  Buffalo,  78  N.  Y.  362  ;  Gilmore  v.  City 
of  Utica,  15  X.  Y.  Supp.  274 ;  Mills  on  Em.  Domain,  §  101 ; 
In  re  N.  Y.  <&  O,  II  li.  P,  Co.,  40  How.  Pr.  335  ;  Rhemier 
V.  Union,  31  Minn.  289;  Anderson  v.  City  of  St,  Louis,  47 
Mo.  479.)  The  right  of  the  opera  house  company  to  insist 
npon  its  title  to  the  land  in  question  on  account  of  the  inva- 
lidity of  the  condemnation  proceeding  has  in  no  w-ay  been 
waived.  (C.  N,  Bank  v.  Clark,  139  N.  Y.  307;  Bark  v. 
Ayers,  19  Hun,  23 ;  In  re  City  of  Rochester,  136  N.  Y.  89.) 

Baetlett,  J.  The  duly  constituted  authorities  of  the  city 
of  Binghamton,  in  the  year  1891,  continued  Henry  street  from 
Washington  to  Water  streets,  this  work  being  known  as  the 
Henry  street  extension.  Among  other  lands  condemned  for 
this  purpose  was  a  portion  of  the  premises  of  the  plaintiffs. 
This  action  is  brought  to  recover  the  award  in  the  condemna- 
tion proceedings. 

The  original  answer  in  this  case  contained  substantially  an 
agreed  state  of  facts,  to  which  the  plaintiffs  demurred  as  not 
containing  a  defense. 

The  issue  of  law  on  this  demurrer  resulted  in  a  decision  in 
plaintiffs^  favor,  with  leave  to  defendant  to  answer  over. 
Under  the  amended  answer  the  case  has  been  twice  tried. 
At  the  first  trial  a  judgment  was  directed  in  favor  of  plaintiffs. 
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The  General  Term  reversed  on  the  ground  that  the  plain- 
tiffs' remedy  was  confined  to  the  proceedings  pointed  out  by 
tlie  charter  of  the  city  of  Binghamton.     (88  Hun,  272.) 

At  the  second  trial  the  court  followed  the  decision  of  the 
General  Term  and  dismissed  tlie  complaint,  and  this  judgment 
was  affirmed.    From  this  affirmance  the  present  appeal  is  taken. 

This  case  is  presented  under  a  stipulation  that  the  findings 
contain  all  the  facts. 

The  question  to  be  considered  is  whether  this  action  at  law 
will  lie  to  recover  the  award  under  the  peculiar  circumstances 
of  the  case. 

In  April,  1891,  a  petition  was  presented  to  the  common 
council  of  the  city  to  open  the  new  street  and  resulted  iu  a 
resolution  the  following  month  to  make  the  improvement  and 
to  appoint  a  commissioner  to  report  upon  the  land  required 
and  the  probable  expense. 

In  June,  1891,  this  report  was  filed  indicating  the  land 
required,  including  that  of  plaintiffs,  and  estimating  the  total 
expense.  By  reason  of  some  irregularity  a  second  commis- 
sioner was  appointed  for  the  purpose  above  indicated,  who 
made  a  similar  report  on  the  3rd  of  August,  1891. 

Hearings  were  duly  had  before  the  common  council,  and 
resulted  in  a  resolution  on  the  24th  of  August,  1891,  descrilv 
ing  the  lands  to  be  taken  and  the  estimated  cost,  and  directing 
the  city  engineer  to  make  a  survey  of  the  proposed  improve- 
ment with   a  map.      This  resolution  was  duly  complied  with. 

In  September,  1891,  the  common  council  passed  a  resolu- 
tion declaring  its  intention  to  make  the  improvement,  and 
issued  a  notice  that  an  application  would  be  made  to  the  County 
Court  for  the  appointment  of  three  commissioners  to  ascertain 
and  report  the  compensation  to  be  paid  to  persons  and  associa- 
tions whose  property  was  to  be  taken. 

The  court  duly  appointed  the  commissioners,  who  made  a 
report  fixing  awards  and  giving  to  the  plaintiff  $6,270.  This 
report  was  filed  with  the  common  council  under  the  provisions 
of  the  charter,  and  no  appeal  having  been  taken  the  awards 
named  therein  ])ecame  final  on  the  5th  day  of  November  1S91. 
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The  building  on  the  premises  of  the  plaintiffs  was  valued  at 
$100  for  the  purpose  of  removal,  and  the  plaintiffs  having 
elected  to  remove  the  same,  their  award  was  reduced  to  $6,170. 
On  the  30th  of  November,  1891,  the  common  council 
directed  the  commissioners  to  proceed  to  assess  the  benefits 
and  make  out  an  assessment  roll  to  pay  the  awards  in  pursu- 
ance of  the  charter.  These  assessments  were  duly  made  and 
the  money  received  by  the  city  to  pay  the  awards  and 
expenses. 

The  precise  date  when  the  tax  was  collected  and  the  city 
received  the  money  does  not  appear  in  this  record. 

Under  the  charter  of  the  city  of  Binghamton,  the  munici- 
pality acquired  an  easement  over  the  lands  condemned,  and 
not  an  absolute  fee.  This  easement  involved  the  greater  por- 
tion of  the  plaintiffs'  property,  leaving  narrow  strips  or  par- 
cels thereof  on  the  north  and  south  sides  of  the  street. 

It  seems  to  be  conceded  that  the  portion  of  the  premises 
not  taken  was  of  comparatively  little  value,  and  the  lot  of 
plaintiffs  was  substantially  condemned  by  the  city. 

At  the  time  these  condemnation  proceedings  were  instituted, 
the  Binghamton  Trust  Company  held  a  mortgage  thereon  to 
secure  the  payment  of  $3,000  and  interest.  There  were  also 
a  second  mortgage  on  the  premises  to  secure  the  payment  of 
$800,  a  third  mortgage  for  $500,  and  a  considerable  number 
of  small  judgments. 

On  the  12th  of  September,  1891,  the  Binghamton  Trust 
Company  began  a  foreclosure  of  its  mortgage,  and  all  of  these 
liens  were  at  the  time  unsatisfied.  The  sale  in  foreclosure 
was  made  by  the  referee  on  the  6th  day  of  February,  1892, 
and  the  premises  were  struck  off  to  Francis  W.  Downs  for 
the  Slim  of  $6,525. 

The  judgment  of  foreclosure  was  duly  satisfied,  together 
with  all  the  liens  upon  the  premises,  and  there  remained  a 
surplus  of  $700,  which  was  paid  to  plaintiffs  in  this  action. 

It  is  found  that  the  plaintiffs  duly  demanded  payment  of 
the  award,  which  was  refused,  and  on  the  17th  day  of  August, 
1892,  they  brought  this  action  to  recover  the  same. 
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It  is  furtlier  found  that,  six  clays  prior  to  the  institution  of 
this  suit,  and  on  the  11th  day  of  August,  1892,  the  common 
council  passed  a  resolution  reciting  that  the  right  to  the  award 
made  to  the  plaintiffs  was  disputed  and  that  a  warrant  be 
drawn  for  tlie  amount  of  it  in  favor  of  the  office  of  the  clerk 
of  the  county  of  Broome  and  delivered  to  him,  and  that  the 
corporation  counsel  prepare  the  pro])er  statements  and  papers 
to  accompany  payment  as  provided  by  the  city  charter. 

Under  the  charter  the  mayor  of  the  city  has  a  week  in 
which  to  approve  any  resolution  passed  by  the  common  coun- 
cil, and  six  days  after  the  passage  of  this  resolution,  to  wit,  on 
the  17th  day  of  August,  1892,  the  mayor  duly  approved  it, 
ai\d  the  next  day,  the  ISth  day  of  August,  1892,  the  award 
wiis  duly  paid  to  the  county  clerk  as  the  clerk  of  the  Supreme 
Court. 

It  thus  appears  that  while  the  city  was  taking  the  necessary 
legal  steps  to  pay  this  award  into  court,  by  reason  of  the  con- 
test between  the  purchaser  at  the  foreclosure  sale  and  the 
plaintiffs,  this  action  was  commenced  on  the  day  the  mayor 
approved  the  resolution  of  payment  and  the  day  before  the 
money  was  actually  ])aid  into  court. 

We  here  have  the  entire  amount  of  the  award  in  cash 
placed  in  the  custody  of  the  court  to  pay  the  plaintiflfs  or  the 
purchaser  at  the  sale,  as  their  rights  may  be  made  to  appear. 

From  this  point  on  the  city  of  Hinghamton  was  in  the  atti- 
tude of  a  stakeholder  admitting  liability  by  paying  the  fund 
into  court.  The  claimants  were  not  only  abundantly  secure 
with  the  fund  in  the  possession  of  the  court,  but  the  city  cliar- 
ter  provided  a  speedy  and  sufficit^nt  remedy  for  a  determina- 
tion of  the  adverse  claims,  it  being  the  duty  of  the  clerk  at 
the  first  term  of  the  Supreme  Court,  Special  or  General,  held 
in  the  county,  after  receipt  of  the  moneys,  to  make  a  report 
of  the  amcnint  thus  deposited,  and  the  court  is  required  at 
tliat  term  to  order  the  investment  of  the  money  or  the  pay- 
ment over  on  the  ascertainment  of  the  person  entitled  thereto. 
(Charter,  title  VII,  section  10.) 

This  is  a  proceeding  in  which  the  city  has  no  interest  what- 


1897.]  Patterson  v.  City  of  Binghamton.  399 


N.  Y.  Rep.]  Disvsenting  opinion,  per  O'Brien,  J. 


ever.  This  action  was  begun  at  a  time  when  it  cannot  be 
justified,  and  seems  upon  its  face  to  have  been  an  effort  to 
anticipate  the  linal  act  of  payment  into  court  after  the  resolu- 
tion of  the  common  council  authorizing  it  to  be  done.  The 
approval  of  the  resolution  by  the  mayor,  as  already  pointed 
out,  was  August  17th,  and  tlie  payment  August  18th,  which 
was  certainly  most  speedy  actiort,  when  we  consider  that  not 
only  was  the  warrant  to  be  drawn,  but  the  corporation  counsel 
had  to  submit  therewith  certain  statements. 

We  are  not  called  upon  to  determine  at  this  time  under  what 
circumstances  a  common-law  action  will  lie  to  recover  an  award 
in  the  custody  of  a  municipality,  but  we  hold  that,  under  the 
facts  now  disclosed,  this  action  was  improperly  brought,  and 
there  was  no  error  in  dismissing  the  complaint. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

O'Brien,  J.  (dissenting).  This  action  was  commenced  on 
the  ITth  day  of  August,  1892,  to  recover  the  amount  of  an 
award  of  damages  for  the  taking  of  the  plaintiff's  land  for 
street  purposes.  On  a  trial  before  the  court  the  plaintiff 
recovered.  The  judgment  was  reversed  by  the  General  Term 
and  a  new  trial  granted.  (88  Hun,  272.)  On  the  second  trial 
the  court,  following  the  view  of  the  General  Term,  dismissed 
tJie  complaint,  and  the  judgment  having  been  affirmed  by 
the  Appellate  Division  (4  App.  Div.  615),  the  plaintiff  has 
appealed  to  this  court. 

The  case  has  always  been  and  is  now  embarrassed  by  many 
collateral  and  irrelevant  considerations.  The  complahit  states 
a  very  simple  cause  of  action  at  law  for  the  recovery  of 
money  only.  It  alleges  that  in  the  year  1891  the  plahitiff 
was  the  owner  in  fee  simple  and  in  possession  of  a  parcel  of 
land  in  the  city  of  Binghamton ;  that  the  authorities  of  that 
city  in  the  month  of  May  of  that  year  duly  instituted  pro- 
ceedings under  its  charter  to  lay  out  a  street  fifty  feet  wide 
through  the  land ;  that  thereafter  such  proceedings  were  duly 
had  and  it  was  duly  determined  that  the  street  should  be  laid 
out  over  a  portion  of  the  land,  and  that  it  was  laid  out  prior 
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to  the  22d  day  of  October,  1891 ;  that  commissionei-s  were 
duly  appointed  in  the  proceedings  for  the  purpose  of  ascer- 
taining and  awarding  to  the  plaintiff  damages  as  compensa- 
tion for  the  land  so  taken,  and  that  the  commissionere  made 
an  award  in  writing  to  the  plaintiff,  as  his  damages  for  laying 
out  the  street,  in  the  sum  of  $6,270 ;  that  no  ol)jections  were 
ever  filed  by  the  city  to  this  award ;  that  it  became  effectual, 
due,  payable  and  incontestable  in  the  month  of  November, 
1891,  when  the  final  determination  of  all  proceedings  in  which 
the  said  award  was  made  occurred ;  that  no  appeal  was  ever 
taken  from  the  award,  or  from  any  of  the  proceedings  con- 
nected with  the  laying  out  of  the  street ;  that  the  provisions 
of  the  defendant's  charter  required  it  to  paj'  the  plaintiff  the 
award  at  once  upon  the  termination  of  the  proceedings ;  that 
demand  has  been  made  of  the  defendant  for  the  payment  of 
the  same,  but  it  has  neglected  and  refused  to  do  so. 

It  will  be  seen,  therefore,  that  the  plain  purpose  of  the 
action  was  to  enforce  an  obligation  on  the  part  of  the  defend- 
ant for  the  payment  of  money  which  should  have  been  p«dd 
during  the  month  of  November,  1891.  There  is  really  no  con- 
test with  respect  to  the  facts  stated  in  the  complaint.  The 
only  defense  interposed  is  based  upon  the  following  facts, 
stated  in  the  defendant's  answer : ' 

I^^irsL  That  on  June  15th,  1888,  the  plaintiff  executed  a 
mortgage  on  the  land,  with  other  lands,  for  $3,000,  to  certain 
parties  named,  and,  subsequently,  other  junior  mortgages  to 
other  parties. 

Second,  That  on  the  12th  of  September,  1891,  before  the 
award  was  made,  the  Binghamton  Trust  Company,  then  own- 
ing and  holding  the  first  mortgage  above  described,  com- 
menced an  action  to  foreclose  the  same,  and  judgment  in  that 
action  was  entered  on  the  4th  of  December,  1891,  which 
determined  that  there  was  $3,179.50  due  upon  the  mortgage, 
and  directed  a  sale  of  the  premises  in  the  usual  form.  This 
mortgage  covered  a  parcel  of  land  in  the  city  of  Binghamton, 
from  which  the  land  for  the  street  had  been  taken  as  above 
described. 
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Thiy^d,  That  on  the  6th  of  Februaiy,  1S92,  in  pursuance 
of  the  judgment,  the  premises  described  in  the  mortgage  were 
Bold  to  one  Francis  0.  Downs  for  the  sum  of  $6,525,  wliich 
sura  was  not  only  sufficient  to  pay  the  mortgage,  but  also  all 
subsequent  or  junior  liens  upon  the  premises. 

Fourth.  That  six  days  thereafter,  and  on  the  12th  of  Feb- 
ruary, 1892,  Downs,  the  purchaser  at  the  foreclosure  sale,  con- 
veyed the  premises  so  purchased  by  him  to  the  Binghamton 
Opera  House  Company  for  the  consideration  of  $6,525. 

Fifth.  The  defendant  then  alleges,  upon  information  and 
belief,  that  the  award  in  controversy  passed  to  Downs  with 
the  lands  upon  the  sale,  and  in  the  same  way  to  the  opera 
house  company. 

Sixth,  It  is  then  alleged  that  the  opera  house  company, 
claimmg  to .  own  and  to  be  entitled  to  the  possession  of  the 
premises  so  taken  by  the  defendant  for  the  purposes  of  a 
street,  and  for  which  the  award  was  made,  brought  an  action 
against  the  defendant  in  the  Supreme  Court,  which  is  still 
pending  and  undecided,  in  which  it  is  alleged  that  no  valid  or 
legal  appropriation  or  condemnation  of  the  land,  or  award 
therefor,  was  ever  made,  and  that  the  defendant  has  no  right 
or  title  to  the  premises ;  that  no  jurisdiction  to  make  the 
award  was  ever  acquired,  and  that  judgment  for  the  recovery 
and  possession  of  the  property  is  demanded. 

The  trial  court  has  found  all  the  material  facts  stated  in  the 
complaint,  and  also  the  facts  alleged  in  the  answer  touching 
the  execution  of  the  mortgage  and  the  foreclosure  thereof, 
and  sale  under  the  judgment. 

The  opem  house  company  is  not  a  party  to  this  action.  It 
was  not  a  necessary  party  for  any  purpose  which  the  plaintiff 
had  in  view,  but  it  was  undoubtedly  a  necessary  party  for  the 
protection  of  the  defendant's  rights,  and  could  have  been 
brought  in  as  a  defendant  upon  its  application.  There  is  noth- 
ing in  the  record  to  show  that  the  opera  house  company 
makes  any  claim  to  this  award.  On  the  contrary,  the  record 
shows  that  it  disclaims  any  right  to  it ;  since  it  has  commenced 
an  action  of  ejectment  to  recover  the  land  it  cannot,  of  course, 
51 
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at  the  Barae  time,  claim  the  award.  To  insist  that  it  owns  the 
award  would  be  to  defeat  its  action  of  ejectment  for  the 
recovery  of  the  land.  If  it  owns  the  award,  it  certainly  does 
not  own  the  land.  Moreover,  it  has  elected  as  its  remedy  to 
follow  the  land,  upon  the  theory  that  all  proceedings  for  its 
condenmation  and  appropriation  by  the  city  were  void,  includ- 
ing, of  course,  the  award  in  question.  The  only  issue  in  this 
case,  therefore,  is  between  the  plaintiff  and  the  defendant,  and 
the  only  defense  pleaded  is,  in  effect,  that  the  plaintiff  has  no 
right  of  action  to  recover  the  award  in  question,  since  he  is 
not  the  owner  thereof. 

The  defense  interposed  is  that  the  award  in  question  repre- 
sents land  which  was  originally  embraced  in  the  mortgage; 
that  the  award  when  made  became  appurtenant  to  the  estate 
conveyed  by  the  mortgage,  and  that  upon  the  sale  of  the  land 
under  the  judgment  of  foreclosure  the  award  passed  with  it  as 
a  part  and  parcel  of  the  estate  conveyed,  without  any  special 
words  of  assignment.  Upon  this  proposition  the  defendant 
must  either  stand  or  fall.  We  are  not  concerned  with  any 
claims  of  the  opera  house  company.  They  must  be  deter- 
mined in  the  action  brought  for  that  purpose  and  not  in  this 
action. 

The  defendant,  when  sued  by  the  plaintiff  for  this  award, 
had  a  simple  and  effectual  remedy  for  its  protection  against 
conflicting  claims.  It  could  have  paid  the  fund  into  court 
and  interj)leaded  the  conflicting  claimants,  if  any,  for  the  pur- 
pose of  settling  their  own  controversy,  with  respect  to  the 
ownership  of  the  award,  between  themselves,  and  it  could 
then  have  been  discharged  from  the  litigation.  For  some  rea- 
son this  course  lias  not  been  pursued,  and  it  seems  that  the 
defendant  is  in  the  attitude  of  defending  two  separate  actions 
at  law,  one  by  this  plaintiff  for  the  recovery  of  the  award,  and 
the  other  by  the  opera  house  company  for  the  recovery  of 
the  land.  But  the  question  now  is  wliether  it  has  any  1^ 
defense  to  the  plaintiff's  cause  of  action. 

This  brings  us  to  the  consideration  of  the  question  whether 
tlie  award  passed  to  the  purchaser  upon  the  referee's  sale.    Of 
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course,  if  it  did  pass  under  tlie  judgment  of  foreclosure  it 
would  also  pass  on  a  sale  under  execution,  and  if  this  award 
which  represented  the  damages  which  the  plaintiff  sustained 
by  the  taking  of  his  land  for  street  purposes  would  pass  by  a 
sale  under  foreclosure,  or  on  execution,  so  would  a  judgment 
which  he  had  recovered  against  some  trespasser  or  wrongdoer 
for  injury  to  the  land  embraced  in  the  mortgage. 

Of  course,  if  the  award  passed  upon  the  sale  of  the  land  by 
the  referee  under  the  judgment  of  foreclosure  and  vested  in 
tlie  purchaser,  it  must  also  pass  under  every  subsequent  sale 
to  every  subsequent  purchaser  so  long  as  it  remained  unpaid. 
That  such  a  contention  can  find  no  support  in  the  law  of 
this  state  will  be  seen  from  the  authorities  on  the  subject.  It 
is  not  true  that  an  award  made  to  the  owner  of  the  equity  of 
redemption  for  damages  to  the  land  during  the  period  of  hia 
ownership  is  land.  In  equity  it  is  treated  as  land  for  one  pur- 
pose only,  and  that  is  for  the  purpose  of  meeting  any  deficiency 
that  may  arise  upon  foreclosure  of  an  existing  mortgage  which 
was  a  lien  upon  the  land  when  taken  by  the  city.  For  every 
other  purpose  it  is  a  claim  or  right  personal  to  the  owner  of 
the  equity  of  redemption.  It  is  personal  property  that  passes 
at  death  to  the  personal  representatives  and  not  to  the  heir, 
{Ballou  V.  Ballon^  78  N.  Y.  325.)  It  is  a  chose  in  action 
incapable  of  sale  upon  execution.  It  is  in  the  nature  of  a 
judgment  between  the  parties,  conclusive  of  the  rights  of  either 
or  both.  It  is,  in  a  broad  sense,  a  contract  within  the  mean- 
ing of  that  provision  of  the  Constitution  of  the  United  States 
which  forbids  the  impairment  of  contracts  by  state  legislation, 
{People  ex  rel.  lieynolds  v.  Cmnman  Council  of  Buffalo^  140 
K  Y.  300.) 

When  the  award  was  made  it  vested  in  the  owner  of  the 
land,  subject  to  the  equitable  lien  of  the  mortgagee  for  any 
deficiency  in  the  mortgage  debt  that  arose  upon  a  sale  of  the 
property.  The  equitable  lien  of  the  mortgagee  is  personal  to 
him  and  for  his  security  only.  If,  upon  the  sale  under  the 
foreclosure  judgment,  there  is  no  deficiency,  then  there  is  no 
longer  any  lien  upon  the  award.     Neither  tlie  mortgagee  nor 
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the  referee  at  the  sale  can  transfer  to  the  purcliaser  any  right 
to  the  award  any  more  than  they  can  sell  the  personal  bond  of 
the  owner  which  the  mortgagee  holds  as  a  personal  security 
for  the  debt.  If  the  award  passes  at  all  to  tlie  purchaser  it 
must  be  at  the  moment  of  the  sale  and  it  must  pass  in  even' 
case,  whether  there  is  a  deficiency  or  not.  Thus  the  mort- 
gagee, for  whose  sole  benefit  equity  impresses  a  lien  upon  the 
award,  would  always  lose  the  benefit  of  this  lien,  since  it  can 
never  be  ascertained  whether  there  will  be  a  deficiency  or  not 
until  after  the  sale  when,  upon  the  contention  in  this  case,  the 
title  to  the  award  will  have  passed  with  the  land  to  the 
purchaser. 

The  title  to  an  award  for  damages  made  to  the  owner  of 
the  equity  of  redemption  never  passes,  under  the  circum- 
stances of  this  case,  to  the  purchaser  upon  a  sale  under  a  judg- 
ment of  foreclosure  any  more  than  a  judgment  in  favor  of  the 
owner  against  a  trespasser  for  injury  to  the  freehold  which 
iinpaired  the  security  of  the  mortgagee.  The  mortgagee  in 
case  of  a  deficiency  may  reach  the  award,  so  far  as  necessary 
to  meet  such  deficiency,  by  an  independent  proceeding  in 
equity,  and  with  this  qualification  the  owner  of  the  equity  of 
redemption  has  the  whole  legal  and  equitable  title  and  right 
to  the  award  when  made  to  him. 

There  is  no  authority  for  the  contention  that  an  award 
pax«;ses  upon  a  sale  and  conveyance  of  land  as  a  part  of  the 
est^ite  conveyed  or  appurtenant  to  it,  but  the  contrary  has 
been  decided  in  numerous  cases.  It  will  not  pass  by  a  con- 
veyance of  the  owner  unless  sj)ecially  assigned  or  described, 
and  for  a  greater  reason  it  wnll  not  pass  by  a  deed  from  a 
referee  upon  a  sale  under  a  mortgage  acting  in  the  execution 
of  a  mere  power  of  sale. 

A  conveyance  by  a  referee  under  a  judgment  of  foreclosure 
has  no  other  effect  than  is  prescribed  by  statute.  It  vests  in 
the  pur(;haser  only  the  same  estate  as  the  mortgagee  would 
liave  acijuired  by  foreclosing  the  equity  of  redemption^ 
(Code,  §  1G32.) 

The  contention  of  the  defendant  in  this  case,  that  such  * 
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deed  had  not  only  the  effect  of  vesting  the  purchaser  with 
title  to  tlie  land  remaining  after  the  easement  for  a  street  was 
taken,  but  that  it  also  swept  away  every  vestige  of  title  which 
the  plaintiff  had  to  personal  property  of  the  value  of  more 
than  $0,000.  cannot  be  upheld.     There  is  no  principle  of  law 
or  equity  upon  which  to  build  such  a  claim.     This  money  did 
not  even  represent  any  land  that  the  referee  sold  or  that  the 
purchaser  bid  upon,  but  land  that  the  city  had  taken  for  public 
purposes  three  months  before  to  the  knowledge  of  all  the 
parties  to  the  transaction.     Every  one  knew  that  the  sale  and 
the  bid  and  the  conveyance  related  only  to  what  was  left. 
This  appears  from  the  record,  and  no  one  makes  any  claim  to 
the  contrary.     It  is  admitted  that  the  part  of  the  mortgaged 
premises  so  sold  and  purchased  commanded  a  price  sufficient 
to  pay  the  mortgage  and  all  other  liens.     That  certainly  dis- 
p<^>iied  of  all  claim  on  the  part  of  the  mortgagee.     His  debt 
was  paid  and  his  mortgage  was  extinguished.     The  purchaser 
never  had  any  claim  on  the  award  or  the  land  that  it  repre- 
sented.    He   got   just   what   he   bid   upon,   and   purchased, 
naniel}',  the  balance  of  the  land.     It  is  not  even  claimed  that 
he  was  deceived  or  defrauded,  or  that  he  acted  under  any  mis- 
take.    He  has  never  asked  to  be  relieved  from  his  bid  or  to 
reopen  the  sale  on  any  such  grounds,  wliicli  he  might  have 
done  had  the  grounds  existed.     Neither  the  purchaser  nor  his 
grantee  are  making  any  claim  before  this  court  or  elsewhere 
that  the  award  in  question  passed  to  them  upon  the  sale  by 
the  referee.     The  city  is  the  only  party  that  raises  any  such 
question.     All  the  interest  that  it  can  possibly  have  in  the 
question  is  to  pay  the  award  to  the  rightful  owner  and  to  be 
discharged  from  all  liability.     We  have  no  equities  to  deal 
with,  but  only  the  naked   proposition   that,  upon  a  sale  of 
land  by  a  referee  and  judgment  of  foreclosure,  an  award  for 
damages,  made  three  months  l)efore,  to  the  owner  of  the  equity 
of  redemption,  passes  to  the  purchaser  because  it  represents 
the    value  of  an  easement  taken  by  the  city  for  a  street  over 
part   of  the   land  mortgaged;  and  that   although   both   the 
mortgagee  and  the  bidder  at  the  sale  knew  perfectly  well  that 
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the  easement  had  been  excluded  from  the  mortgage  and  judg- 
ment, and,  hence,  could  not  possibly  pass  upon  the  sale. 

Tlie  question  is  not  even  whether  some  other  pei-son  may 
not  have  some  equitable  interest  in  the  award  before  distri- 
bution, but  whether  the  plaintiff  has  been  so  completely  divested 
of  all  interest  as  to  disable  him  from  maintaining  an  action 
against  the  city,  which  is  concededly  bound  to  pay  it.  When- 
ever there  is  a  deficiency  at  a  sale  in  the  mortgage  debt,  there 
arises  an  equity  between  the  owner  of  the  equity  of  redemp- 
tion and  the  holder  of  the  mortgage  which  will  be  enforced 
against  the  award. 

But  there  is  no  such  equity  between  the  mortgagor  and  the 
purchaser.  The  latter  gets  nothing  but  the  legal  estate.  If 
the  mortgagor  holds  a  judgment  or  an  award  against  a  third 
party  for  damages,  growing  out  of  an  injury  to  land,  that 
does  not  pass  to  the  purchaser  and  is  not  conveyed  by  the 
deed,  unless  in  terms  described  therein,  which  is  not  claimed 
here.  {Donnelly  v.  City  of  Brooklyn^  121  N.  Y.  9 ;  McCor- 
mack  V.  City  of  Brooklyn,  108  N.  Y.  49 ;  Geriet  v.  City  of 
Brooklyn,  99  N.  Y.  300 ;  ^age  v.  City  of  Brooklyn,  89  X. 
Y.  189  ;  Spears  v.  Mayor,  etc.,  87  N.  Y.  359  ;  King  v.  Mayor, 
etc,,  102  N.  Y.  171 ;  Porter  v.  M,  E.  E,  Co.,  120  K  Y.  289; 
McFadden  v.  Johnson,  72  Pa.  St.  335 ;  Losch's  Appeal,  109 
id.  72  ;  IFome  Im,  Co,  v.  Smith,  28  Hun,  296 ;  Matter  of 
City  of  Rocheder,  136  N.  Y.  83.) 

In  Matter  of  the  City  of  Rochester  {supra)  Judge  Finch, 
speaking  of  an  award  of  this  character,  said :  "  The  appel- 
lant further  contends  that  title  to  this  fund  passed  to  the 
respective  purchasers  upon  the  foreclosure  sales  under  the  two 
prior  mortgages,  upon  the  ground  that  the  fund  stood  in  the 
place  of  the  land.  It  was  to  be  so  regarded  for  the  purjwse 
of  measuring  and  settling  the  rights  of  the  parties  interested, 
but  the  paramount  right  of  the  city  withdrew  from  the  lien 
of  the  mortgages  the  water  right,  condemned  and  transferred 
it  to  the  city  free  and  discharged  from  the  mortgage  liens. 
That  occurred  before  either  sale.  The  balance  of  the  land 
only  could  be  sold  and  conveyed  on  the  foreclosure  ;  the  ref- 
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eree's  deed  could  convey  and  did  convey  only  that  balance  ; 
and  the  right  of  the  mortgagees  became  merely  an  equitable 
lieu  upon  the  fund  in  the  hands  of  the  court  to  the  extent  of 
any  deficiency  which  the  land  sold  did  not  pay.     *     *     * 

"  Neither  foreclosure  gave  title  to  the  fund,  or  altered  .the 
duty  of  proper  distribution  by  the  court.  That  fund  was  the 
product  of  a  paramount  proceeding  which  cut  off  every  right 
in  the  water,  both  of  owners  and  incumbrancers,  so  that  there 
could  be  neither  sale  nor  foreclosure  as  to  thatj  and  instead 
there  remained  an  equitable  lien  upon  the  proceeds  to  be 
worked  out  by  the  court  empowered  to  distribute." 

In  Ki7ig  v.  Mayor^  etc.  (102  N.  Y.  172),  the  same  learned 
judge,  discussing  the  nature  of  a  similar  award  in  a  contro- 
versy with  respect  to  the  party  who  ow^ned  it,  described  it  as 
a  right  personal  to  the  owner  of  the  land,  and  not  passing  by 
deed  unless  expressly  described  and  intended  to  be  transferred. 
He  said  of  the  award  in  that  case :  "  It  was  not  in  terms 
embraced  in  the  deed,  and  was  a  mere  right  of  action  not  run- 
ning with  the  land.  The  damages  were  like  those  whicli  fol- 
low a  trespass  or  wrongful  taking  of  property,  although  the 
wrong  is  made  rightful  by  the  legislative  authority'  and  the 
damages  are  awarded  as  compensation.  That  has  been  held 
in  cases  where  a  railroad  corporation  has  taken  an  owner's 
land,  and  thereafter,  but  before  actual  assessment,  the  owner 
conveyed  the  land.  The  assessed  damages  have  been  awarded 
to  the  owner  as  not  passing  by  the  deed.  {Schuylkill  Nav, 
Co,  V.  Decker^  2  Watts  (Penn.),  34:3 ;  McFadderi  v.  Johnson, 
72Penn.  St.  335.)" 

In  the  case  of  Ilorne  Insurance  Company  v.  Smith  {supra) 
there  was  a  controversy  with  respect  to  the  title  to  an  award 
of  this  character,  between  parties  claiming  under  a  transfer 
from  the  original  owner  of  the  land,  to  whom  the  award  had 
been  made,  and  the  purchaser  under  a  mortgage  sale.  Jndge 
Daniels  stated  the  principle  by  which  the  respective  rights  of 
such  parties  are  to  be  determined  in  the  following  language : 
"By  the  confinnation  of  the  award  included  in  the  commis- 
sioner's report,  the  part  of  tlie  property  taken  for  opening  and 
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widening  the  avenue  beeaiue  vested  in  the  city.     {Matter  of 
Opening  Eleventh  Avenue^  81  X.  Y.  437,  453.)     And  this 
award  was  substituted  for  it.     The  fact  that  an  appeal  \s'as 
taken  from  tlie  order  of  confirmation  and  prosecuted  until  a 
final  decision  was  obtained  upon  it,  on  the  18th  day  of  October, 
ISSI,  in  the  Court  of  A{)peals,  in  no  manner  changed  the  effect 
of  the  confirmatory  order.     For,  by  the  final  decision  made 
that  order  was  aflirmed,  and  it  consequently  was  left  in  full 
force  and  effect  as  it  had  been  made  by  the  Special  Term  in 
November,  1880.     These  proceedings  therefore  had  as  com- 
pletely changed  the   title   to   so   much  of  the   land  as  was 
re(]uired  for  the  avenue,  as  a  voluntary  conveyance  of  it,  exe- 
cuted by  David  11.  and  John  B.  Dunham  to  the  city  would 
have  done.     And  as  they  were  at  the  time  of  the  entry  of  the 
confirmatory  order,  the  owners  of  the  property,  it  followed 
that  the  award  was  payable  to  them,  subject  only  to  the  pre- 
vious sativsfaction  of  the  mortgage.     To  that  extent  and  to 
that  extent  alone  the  lien  of  the  mortgage  was  removed  from 
the  land  and  attiiched  to  the  award  made  payable  because  of 
its  appropriation.     And  for  that  reason  the  assignment  of  the 
mortgage  by  the  mortgagee  to  the  plaintiff,  and  its  subsequent 
foreclosure  and  the  sale  had  under  it,  entitled  the  purchaser  to 
no  more  of  the  property  than  that  remaining  after  excluding 
what  was  required  for  the  street.     That  was  all  the  land  that 
the  mortgage  continued  an  incumbrance  upon,  after  the  resi- 
due had  been  devoted   to  a  public  purpose,  and  in  case  that 
failed  to  produce  the  mortgage  debt  the  plaintiff,  in  that  event, 
was  entitled  to  resort  to  the  award  to  make  up  the  deficiency, 
but  it  had  no  other  right  or  authority  over  it. 

"  The  result  of  these  considerations  is  that  the  purchaser, 
nnder  tlie  foreclosure  judgment,  obtained  no  title  whatever  to 
the  award  made  for  the  land  taken  for  the  avenue ;  for  hav- 
ing been  a(!(pnred  by  means  of  the  j)roceedings  taken  by  the 
city,  it  was  no  longer  lial)le  to  be  sold  under  the  mortgage. 

"The  lien  upon  it  was  divested  and  transferred  to  so  much 
only  of  the  award  as  might  be  required  to  extinguish  it;  and 
accordingly  the  assignment  of  it  by  the  purchaser  nnder  the 
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judgment  gfvve  the  plaiiitiif  no  legal  right  to  the  money  in 
controvei-sy.  The  circumstance  that  the  title  conveyed  by 
means  of  a  foreclosure  is  that  incuml>ered  by  the  mortgage  at 
the  time  when  it  was  given,  will  not  change  the  rights  of  the 
parties  in  this  respect.  For  the  part  of  the  land  itself  for 
wliich  the  award  was  made  was  as  completely  excluded  by 
the  proceedings  from  the  mortgage  as  though  it  had  never 
been  incumbered  by  it. 

**The  rights  of  the  parties,  after  that,  were  confined  to  the 
fnnd  and  not  to  the  property  out  of  which  it  originated.  And 
the  extent  of  that  to  which  the  plaintiff  succeeded  as  the  assignee 
of  the  mortgage  was  limited  to  the  amount  of  money  required 
for  the  payment  of  the  mortgage  debt  after  the  sale  of  the 
remaining  portion  of  the  property. 

'*  The  right  to  the  balance  of  the  award,  vested  in  the  persons 
owning  the  equity  of  redemption.  By  virtue  of  their  title,  this 
money  belonged  to  them,  at  least  so  much  of  it  as  wonld  remain 
after  the  payment  of  the  mortgage  debt.  That  followed  neces- 
sarily from  the  fact  that  they  owned  the  property  at  the  time 
when  it  was  appropriated  by  virtue  of  the  order  confirming 
the  report,  subject  only  to  the  payment  of  this  mortgage." 
The  doctrine  of  this  case  was  recognized  recently  in  this  court 
in  Gates  v.  De  La  Jit f re  (142  N.  Y.  307),  and  its  application 
pointed  out  by  Judge  Andrews  in  his  opinion. 

The  same  principle  wjis  decided  by  the  Supreme  Court  of 

Pennsylvania,  where  it  was  held  that  the  owner  of  land  is  the 

person  entitled  to  the  damages  for  taking  a  portion  of  it  for  a 

public  street ;  that  the  damages  are  a  personal  chum  of  the 

owner  of  the  property  at  the  time  of  the  injury  and  do  not 

mil  with  the  land  or  pass  by  a  deed   though  not  specially 

n*served.     {Loscfis  A])pt>(il^  Wd  Penn.  St.  72;  MrFadtlmy. 

Jtpfui^oH^  72  Penn.   St.   335.)     Following  those  cases  it   was 

lield  in  PorUv  v.  M,   K  IL    Co,  (120  X.   Y.  2M.))  that  the 

owner  of  land  having  a  claim  for  damages  to  it  in  consequence 

of  the  construction  of  an  elevated  railway  was  not  divested  of 

tliiJ?  claim  by  a  f«ale  of  the  land  ui)()n  a  judgment  foreclosing 

a  mortgage  given  prior  to  the  injury,  the  sale  being  subse- 

'  52 


410  Patterson  v.  City  of  Binghamton.  [iSov., 

Dissenting  opinion,  per  O'Brien,  J.  [Vol.  154 


quent.  This  was  upon  the  ground  that  the  right  of  action  for 
the  injury  wliile  tlie  mortgagor  had  title  was  personal  to  him 
and  did  not  pass  witli  the  land  to  the  purchaser  at  the  sale. 
If  the  damages  had  been  liquidated  by  a  judgment  or  award, 
as  in  this  case  the  principle  would  of  course  be  the  same. 

The  authorities  cited  establish  two  propositions  applicable 
to  this  case :  (1)  That  the  referee  upon  the  foroclovsure  sale 
sold  and  conveyed  only  that  porticm  of  tlie  mortgaged  premises 
which  remained  after  the  street  had  been  laid  out  by  the  city. 
In  the  language  of  Judge  Daniels,  that  part  of  the  land  for 
which  the  award  was  made  was  as  completely  excluded  by 
the  proceedings  from  the  mortgage  as  though  it  had  never 
been  incumbered  by  it.  The  referee  sold  only  such  portion 
of  the  land  mortgaged  as  remained  after  the  street  was  laid 
out.  The  purchaser  bought  nothing  more.  The  paramount 
power  of  the  city  took  out  of  the  mortgage  the  right  of  way 
for  the  street,  and  the  sale  had  no  more  effect  upon  it  than  if 
it  had  never  been  embraced  in  the  mortgage.  There  is  noth- 
ing in  the  case  to  show  that  there  was  any  mistake  made  by 
the  bidder  at  the  sale  as  to  the  land  sold  or  intended  to  be  sold, 
and  even  if  there  was  it  could  avail  nothing  in  this  action. 
But  he  took  part  in  the  proceedings  under  which  the  easement 
was  taken  and,  therefore,  knew  that  his  bid  was  for  what 
remained  only.  There  is  no  question  of  equities  between  the 
parties,  but  only  the  bare  question  whether  the  plaintiffs  title 
to  the  award  was  divested  by  the  foreclosure  sale.  (2)  That 
the  award  did  not  pass  to  the  purchaser  upon  the  forcclosure 
sale.  It  is  undoubtedly  true  that  the  award  was  subject  in  the 
hands  of  the  owner  to  the  equitable  lien  of  the  mortgage  to 
the  extent  of  any  deficiency  which  arose  after  the  sale  of  the 
remaining  land.  Tlie  holder  of  the  mortgage  in  case  of  such 
deficiency  could  enforce  that  lien  by  equitable  proceedings, 
though  the  legal  title  was  in  the  mortgagor.  But  there  is  no 
such  question  in  this  case,  since  it  is  undisputed  that  upon  the 
sale  the  property  remaining,  after  the  street  had  been  laid  out, 
sold  for  not  only  enough  to  pay  the  mortgage,  but  all  subse- 
quent liens.     There  is  no  question  here  with  respect  to  the 
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right  of  a  mortgagee  to  reach  a  judgment  or  award  repre- 
senting an  injury  to  the  lands  covered  by  his  mortgage  and 
which  impaired  its  security.  The  mortgage  has  been  paid 
and  satisfied,  and  the  simple  question  is  whether  the  referee's 
deed  upon  the  foreclosure  sale  vested  the  purchaser  with 
the  title  to  the  award. 

The  cases  which  hold  that  the  mortgagee  may  reach  the 
award  in  equity  to  satisfy  any  deficiency  in  the  mortgage  debt, 
after  sale  of  the  remaining  land,  have  no  application  to  a  case 
where  there  is  no  deficiency.  The  only  question  we  have  to 
deal  with  here  is  whether  an  award  when  made  attaches  to  the 
land  and  becomes  so  appurtenant  to  it  that  it  will  pass  upon  a 
conveyance  by  the  owner  or  by  a  referee  under  a  power  of 
sale  contained  in  the  mortgage.  This  question  should  not  be 
confused  wijth  the  equitable  right  of  the  mortgagee  to  pursue 
the  award  in  equity  for  the  purpose  of  satisfying  any  deficiency 
in  his  debt  arising  upon  the  sale.  {Gates  v.  J)e  La  Mare^  142 
N.  Y.  307 ;  Bank  of  Auhum  v.  lioberta,  44  N.  Y.  192 ; 
Utter  V.  Ricftmond^  112  N.  Y.  610.)  There  can  be  no  ques- 
tion with  respect  to  this  right,  but  that  does  not  prove  that 
the  plaintiff  was  divested  of  his  right  of  action  upon  the  award 
by  the  referee's  sale  of  the  land,  or  that  such  a  sale  passes  title 
to  the  award  with  the  land. 

It  is  quite  clear,  I  tliink,  that  it  will  not.  The  equitable 
lien  of  the  mortgage  upon  an  award  for  the  taking  of  land  is 
inconsistent  with  such  a  principle.  If  the  award  passes  by 
the  sale  to  the  purchaser  it  nmst  follow  that  all  equitable  claim 
upon  it  by  the  mortgagee  must  cease,  since  the  purchaser  and 
the  mortgagee  could  not  have  the  award  at  the  same  time. 

It  is  manifest,  therefore,  that  the  defendant  cannot  defeat 
this  action  upon  the  ground  that  the  plaintiff  was  divested  by 
the  sale  under  the  foreclosure  judgment  of  his  right  of  action 
upon  the  award.  On  the  contrary,  the  plaintiff  has  as  good 
a  title  to  the  award  now  as  he  had  before  the  sale  was  made. 

This  case  seems  to  have  been  decided  in  the  court  below, 
not  upon  any  distinct  ground  that  the  plaintiff  was  not  the 
owner  of  the  award,  but  on  the  ground  that,  under  certain 
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peculiar  provisions  of  the  city  charter,  an  action  was  not  the 
proper  remedy. 

It  was  said  in  Donrudly  v.  City  of  BrooMyn  {aupra)  that 
tlie  liability  of  a  municipal  corporation  to  pay  for  property 
taken  under  the  right  of  eminent  domain,  for  public  use,  is  a 
common-law  liability,  and  that  a  common-law  action  was  the 
suitable  and  appropriate  remedy  for  the  enforcement  of  such 
liability.  The  same  doctrine  was  asserted  in  the  Supreme 
Court  of  the  United  States  in  Kohl  v.  IL  S,  (91  U.  S.  367) 
and  in  Suj^ervlsoi's  of  Erie  v.  City  of  Buffalo  (63  Hun, 
565). 

The  right  of  the  owner  of  land  to  whom  an  award  has  been 
made  as  compensation  for  the  taking  of  his  property  for  pub- 
lic use,  under  the  right  of  eminent  domain,  to  maintain  an 
action   for  the  recovery  of  such  compensation,  has  been  so 
often  decided  by  this  court  that  it  is  useless  to  cite  authorities 
in  support  of  it.     The  right  of  tlie  legislature  to  abridge  that 
remedy,  and  to  turn  the  owner  over  to  some  other  proceeding, 
was  discussed  by  Judge  Andrews  in  the  case  of  Sage  v.  City 
of  Brooklyn  {s\ipra\  in  the  following  language :  "  It  is  so 
axiomatic,  that  it  is  laid  up  as  one  of  the  principles  of  govern- 
ment, that  a  provision  for  compensation  is  an  indispensable 
attendant   ui)()n   the   due  and  constitutional  exercise   of  the 
power  of  depriving  an  individual  of  his  property  under  the 
right  of  enjinent  domain.     {Gardner  v.   Vil.  of  Xeirhurglu  2 
Johns,  (.1i.  1()>^.)     The  courts  in  con.struing  the  constitutional 
guaranty,  have  departed  from  what  may  seem  its  j)lain  and  natu- 
ral meaning,  and  have  held  that  the  payment  for  property  taken 
in.  invituni  for  public  use,  need  not  be  concurrent  with  the  tak- 
ing, but  that  it  is  sutticient  if  the  law  autliorizing  the  taking, 
also  provides  a  sure,  sutticient  and  convenient  remedy  by  which 
the  owner  can  subsequently  coerce  payment  by  legal  proceed- 
ings.    If  such  provision  is  not  made,  then,  as  was  said  by 
ISelsox,  Ch.  J.,  '  the  law  making  the  appropriation  is  no  better 
than  blank  paper.'     {People  ex  rel,  Utley  v.  llayden^  6   Hill, 
359.)     It  is,  I  think,  a  plain  proposition,  that  a  law  authoriz- 
ing the  taking  of  a  man's  land,  and  remitting  him  for  his  sole 
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remedy  for  compensation  to  a  fund  to  be  obtained  Jby  taxation 
of  certaiii  speciiied  lauds  in  a  limited  district,  according  to 
benefits,  is  not  a  sure  and  adequate  provision,  dependent 
upon  no  '  hazard,  casualty  or  contingency  whatever,'  such  as 
law  and  justice  require  to  meet  the  constitutional  requirement. 
The  pledge  of  the  faith  and  credit  of  the  state,  or  of  one  of 
its  political  divisions,  for  the  payment  of  the  property  owner, 
accompanied  with  practical  and  available  provisions  for  secur- 
ing the  application  of  the  public  faith  and  credit  to  the  dis- 
charge of  the  constitutional  obligation  of  payment,  has  been 
held  to  be  a  certain  and  sufficient  remedy  within  the  law. 
But  a  remedy  for  compensation,  contingent  upon  the  realiza- 
tion of  a  fund  from  taxation  for  benefits  within  a  lim- 
ited assessment  district,  does  not  meet  the  constitutional 
requirement." 

According  to  this  doctrine,  which  is  undoubtedly  sound,  it 
was  necessary  in  order  to  meet  the  constitutional  requirement 
of  compensation  that  the  plaintiff  should  have  the  faith  and 
credit  of  the  city  of  Binghamton  pledged  for  the  payment  of 
the  property  taken  for  its  use.  It  was  only  because  the  city 
became  responsible  to  the  plaintiff  for  the  award  that  the 
requirements  of  the  Constitution  were  satisfied. 

But  it  is  said  that  the  city  has  been  discharged  from  this 
obligation  without  payment  to  the  plaintiff  of  the  award,  and 
that  he  is  turned  over  to  pursue  his  remedy  against  an  indi- 
vidual, or  a  public  officer  with  whom  the  fund  has  been 
deposited. 

Tlie  decision  of  the  court  below  proceeded  upon  the  ground 
that  the  constitutional  obligation  of  the  defendant  to  make  com- 
pensation to  the  plaintiff  for  the  land  taken  has  been  discharged 
by  the  following  provision  of  its  charter :  "  Title  VII,  §  10. 
Immediately  after  the  final  determination  of  all  proceedings 
in  which  any  award  shall  have  been  made,  the  common  coun- 
cil shall  cause  to  be  paid  or  tendered  to  the  respective  owners 
the  amount  awarded  to  each  respectively;  in  case  any. such 
owner  shall  refuse  the  same,  or  be  unknown  or  a  non-resident 
of  the  city,  or  for  any  reason  be  incapacitated  from  receiving 
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the  amount,  or  the  riglit  thereto  be  disputed  or  doubtful,  the 
common  council  may  make  payment  of  such  amount  to  the 
office  of  the  clerk  of  the  county  of  Broome,  as  clerk  of  the 
Supreme  Court,  accompanied  Avith  a  statement  of  facts  and 
circumstances  in  each  case,  and  a  transcript  of  so  much  of  the 
report  of  the  commissioners  as  relates  to  the  ascertainment  of 
the  amounts  so  paid  in  ;  and  the  said  clerk  shall  make  a  report 
to  the  Supreme  Court  at  its  first  term,  Special  or  General, 
held  thereafter  in  the  county,  of  the  amount  thus  deposited, 
accompanied  with  the  statement  and  transcript  as  aforesaid; 
and  the  Supreme  Court  shall  have  authority,  and  it  shall  be 
its  duty  at  such  term  of  the  court  to  order  the  investment  of 
such  money  or  the  payment  over  on  the  ascertainment  of  the 
person  entitled  thereto.  Upon  such  payment  or  tender,  or 
payment  to  the  clerk  being  fully  made,  the  land  may  be  taken 
by  the  city,  pursuant  to  the  resolution  of  the  common  coun- 
cil, declaring  their  determination  to  make  such  improvement, 
and  the  said  street  or  other  improvement  may  then  be  opened, 
worked  and  used." 

It  appears  that,  subsequent  to  the  commencement  of  this 
action,  the  defendant  paid  the  amount  of  the  award  in  ques- 
tion to  the  clerk  of  the  county  of  Broome,  and  such  payment, 
it  is  said,  has  discharged  it  from  all  obligation  to  the  plaintiff 
whose  land  was  taken. 

It  is  but  fair  to  say  that  the  city  has  not  set  up  any  such 
defense,  and  has  not  asked  to  be  released  on  any  such  ground. 
In  its  answer,  it  stands  squarely  upon  the  proposition  that  the 
award  passed  to  the  purchaser  with  the  land,  and  that  the 
plaintiff  has  no  interest  in  it.  The  court  below,  without  pars- 
ing upon  that  point,  placed  the  decision  on  another  ground 
which  the  defendant  had  not  pleaded  at  all.  The  plaintiff 
could  not  avail  itself  of  an  event  which  transpired  subsequent 
to  the  commencement  of  the  action,  such  as  payment,  tender 
or  deposit  in  court,  without  setting  up  the  defense  by  supple- 
mental answer  under  the  provisions  of  the  Code.  (Code, 
§  544;  Ifall  v.  Ohief/,  65  Barb.  29.) 

As  before  suggested,  there  is  nothing  in  this  record  to  show 
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tliat,  since  the  commencement  of  this  action,  any  one  lias 
made  any  claim  to  the  award  but  the  plaintiff.  Mr.  Downs, 
the  purchaser,  certainly  has  made  no  such  claim.  His  grantee, 
the  opera  house  company,  makes  no  such  claim,  and  is  clearly 
in  no  position  to  make  it,  since  it  elected  to  bring  ejectment 
for  the  land.  The  position  which  it  has  taken  is  clearly  incon- 
sistent with  any  such  claim,  and  when  a  party  elects  to  take 
one  of  two  inconsistent  remedies,  it  is  bound  by  such  election. 
Tlie  fact  that  the  defendant  has  not  invoked  the  protection  of 
this  statute  by  any  pleading,  and  that  there  is  no  litigant  upon 
this  record  or  anywhere  in  sight  seeking  the  money  repre- 
sented by  the  award,  would  be  a  sufficient  answer  to  the  point 
npon  which  the  plaintiff  was  defeated  below,  quite  apart  from 
the  fact  that  tlie  defendant  has  not  complied  with  the  statute 
by  fiUng  the  statement  which  it  expressly  requires. 

But  even  if  the  defendant  had  in  every  respect  complied 
with  this  statute  before  the  commencement  of  the  action,  and 
had  then  pleaded  it  as  a  defense,  it  would  constitute  no  bar  to 
this  action.  The  city  cannot  discharge  itself  from  the  consti- 
tutional obligation  to  make  compensation  to  the  owner  for  the 
land  taken  by  paying  the  fund  over  to  an  individual,  or  a 
public  officer,  leaving  the  owner  to  pursue  it  in  the  hands  of 
parties  who  may  or  may  not  be  responsible.  The  legislature 
cannot  take  away  the  remedy  against  the  city,  upon  whose 
faith  and  credit  alone  compensation  was  made  secure  and  cer- 
tain to  the  citizen  whose  property  was  taken,  and  leave  him  to 
pursue  the  clerk  of  the  court  or  some  other  officer.  Of  course, 
if  tlie  legislature  can  relieve  the  city  from  its  constitutional 
obligation  upon  deposit  of  the  fund  with  the  clerk  of  a  court, 
it  can  do  it  upon  deposit  in  a  bank  or  with  its  own  treasurer, 
or  a  county  treasurer.  Every  statute  should  be  construed  as 
within  the  constitutional  power  of  the  lawmakers,  and  a 
meaning  should  not  be  imputed  to  it  that  would  render  it  void 
or  doubtful  unless  expressed  in  the  clearest  language. 

The  legislature  has  not  attempted  in  this  statute  to  abrogate 
or  change  any  remedy  for  the  recovery  of  the  award  that  the 
owner  had  before.     We  have  seen  that  the  usual  and  ordinary 
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remedy  of  the  owner,  both  at  comuion  law  and  under  the 
various  statutes,  was  an  action  for  the  recovery  of  money 
against  the  party  whose  duty  it  was  to  jnake  the  compensation. 
There  is  not  a  word  in  this  statute  which,  in  terms  or  by  any 
fair  implication,  proliibits  the  plaintiff  from  pursuing  the 
usual  remedy  by  action  against  the  city  or  discharges  the  city 
from  its  obligation  to  respond  to  the  plaintijBE  in  such  an 
action.  It  permits  but  does  not  require  the  city,  under  cer- 
tain circumstances,  to  place  the  fund  in  the  hands  of  an  officer 
for  investment.  Tlie  city  is  under  no  obligation  to  part  with 
tlie  money,  but  may  retain  it  in  its  own  custody.  The  per- 
mission is  given  in  order  to  subserve  its  own  convenience  and 
not  to  discharge  it  from  its  constitutional  obligations.  It  may 
place  the  money  wherever  it  thinks  proper,  either  in  a  bank 
or  with  its  own  treasurer,  or  the  county  clerk;  but  what- 
ever it  does  with  it,  the  constitutional  obligation  to  pay 
the  owner  of  the  land  remains.  The  plaintiffs  right  of 
action  against  the  city  could  not  be  discharged  in  this  way 
at  its  own  election,  and  there  was  no  intention  to  discharge 
it.  No  procedure  whatever  was  provided  by  the  statute  or 
indicated  in  the  charter  to  enable  the  owner  to  reach  the 
fund.  To  say  that  the  ordinary  remedy  of  the  owner  was 
abrogated  and  tliat  he  was  left  to  experiment  with  this  statute 
in  order  to  get  the  price  of  his  land  would  be  a  most  danger- 
ous and  extraordinary  construction  of  the  law.  The  statute 
does  not  profess  to  give  any  remedy  at  all,  either  by  action, 
motion  or  mandamus,  and,  even  if  it  did,  it  should  be  regarded 
under  the  plainest  principles  as  cumulative  and  not  exclusive, 
since  it  has  often  been  decided  that  when  the  common  law  gives 
a  remedy  and  another  remedy  is  provided  by  statute  the  latter  is 
cumulative  unless  made  exclusive  by  the  statute  itself.  ( ^V€t' 
more  v.  Tracy ^  14  Wend.  250 ;  Candee  v.  Ilayward^  37  N. 
Y.  653.) 

It  would  be  contrary  to  justice  and  to  every  principle  of 
law  for  the  protection  of  property  rights,  if  a  city  could  take 
private  property,  go  into  possession  and  use  it  for  nearly  ten 
months,  and  then,  when  sued  by  the  owner  to  recover  the 
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compensation  awarded,  deposit  the  money  with  the  county 
clerk  and  defeat  the  action  on  the  ground  that  it  had,  in  this 
manner,  become  discharged  from  its  constitutional  obligation 
to  make  compensation. 

With  respect  to  the  point  that  the  plaintiffs  have  pursued 
the  wrong  remedy,  it  may  be  asserted  upon  principles  of  jus- 
tice and  as  the  result  of  all  the  authorities : 

1.  That  the  property  owner  must  always  be  left  a  safe  and 
adequate  remedy  to  coerce  payment  for  his  property  against 
the  party  bound  to  pay  for  it,  otherwise  the  Constitution  is 
not  complied  with. 

2.  That  he  cannot  be  deprived  of  the  faith  and  credit  of 
the  city,  or  its  legal  liability  to  respond  to  him  for  the  value 
of  the  property  on  any  pretense  whatever,  and  so  the  city  con- 
tinues liable  till  the  award  is  paid. 

3.  The  common-law  action  of  debt  is  the  usual  and  most 
appropriate  remedy  for  the  property  owner,  in  which  all  ques- 
tions touching  his  right  to  the  award  may  be  tried  according 
to  the  usual  and  established  rules  of  procedure,  and  in  which 
he  may  have  a  jury  trial  when  the  issues  are  of  such  a  nature 
as  to  permit  that  mode  of  trial. 

4.  The  power  of  the  legislature  to  deprive  the  property 
owner  of  the  right  to  sue  at  law  upon  the  award,  is  at  least 
doubtful,  and  I  have  not  been  able  to  find  any  case  in  which 
this  court  has  sanctioned  such  a  power,  but,  on  the  contrary, 
the  principles  that  underlie  the  exercise  of  the  power  of  emi- 
nent domain  are  clearly  against  it. 

5.  But  the  legislature  has  not  attempted,  in  this  case,  to 
exercise  any  such  power.  It  has  not  prescribed  any  other 
remedy,  and  has  not  in  words,  or  by  implication,  excluded  the 
remedy  by  action  or  attempted  to  discharge  the  city  from 
liability. 

6.  The  city  was  not  bound,  under  any  circumstances,  to  part 
with  the  money,  except  to  the  owner  of  the  award,  and  it  can- 
not be  assumed  that  the  legislature  intended  to  leave  it  in  the 
power  of  the  city  to  discharge  itself  from  the  common-law 
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liability  by  action  in  such  cases  at  its  own  election,  and  thus 
deprive  the  property  owner  of  the  safe,  convenient  and  ade- 
quate remedy  for  coercing  payment  which  the  Constitution 
required. 

7.  Special  statutory  remedies  to  the  property  owner  for 
enforcii}g  the  award  are  for  his  benefit,  and  are  simply  cumu- 
lative. The  award  is  a  judgment  within  the  meaning  of  the 
Statute  of  Limitations,  and  the  action  is  not  barred  till  after 
the  lapse  of  twenty  years,  the  same  as  other  judgments.  {Dm- 
nelly  v.  City  of  BrooMyn^  supra.) 

The  time  when  the  award  vested  in  the  property  owner  in 
this  case,  and  the  land  vested  in  the  city,  was  not  decided  in 
the  court  below,  so  far  as  appears  from  the  opinion.  Since 
this  question  has  some  bearing  on  some  of  tiie  propositions 
asserted  in  this  opinion,  it  may  be  useful  to  notice  it. 

The  award  was  made  and  filed  on  the  27th  day  of  Octol)er, 
1891.  Either  party  had  ten  days  to  appeal  from  it,  but  no 
appeal  was  made.  At  the  end  of  the  ten  days  it,  therefore, 
became  absolute  and  stood  confirmed.  The  proceedings  were 
then  ended.  Neither  party  could  go  any  farther,  and  the 
rights  of  each  became  fixed.  Final  judgment  determining 
the  rights  of  both  parties  was  then  entered  by  operation  of 
law.  Neither  could  undo  what  had  been  done.  The  city 
could  not  discontinue  and  the  owner  could  not  reclaim  his  land 
or  question  the  award.  The  rights  of  all  parties  then  became 
vested.  {Peojyle  ex  rel.  O,  Z.  Co,  v.  Cominon  Council  of 
Syracuse,  78  N.  Y.  56.) 

It  is  true  that  the  charter  does  not,  in  terms,  fix  the  time 
when  the  title  to  the  land  shall  vest  in  the  city,  but  it  is  clearly 
apparent  from  the  general  provisions.  By  section  9  of  title  7 
of  the  cliarter,  power  is  conferred  upon  the  city,  after  the 
award  has  been  made  and  before  making  any  assessment  to 
pay  the  award  for  the  land  taken,  to  sell  any  building  upon  the 
land  at  auction  upon  public  notice  in  case  the  owner  fails  to 
elect  within  six  days  after  notice  to  remove  it.  The  power  to 
sell  and  give  title  to  the  buildings  on  the  land  in  a  city,  which 
frequently  constitutes  the  principal  value  of  the  thing  taken, 
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plainly  assumes  tbat'tlie  title  has  passed  to  the  party  empow- 
ered to  make  the  sale.     The  city  cannot  give  any  title  to  the 
buildings  until  it  has  itself  acquired  the  title.     The  power  thus 
conferred  to  sell  the  very  property  taken  is  equivalent  to  an 
express  provision  declaring  that  the  title  vests  in  the  city  when 
the  award  becomes  absolute  by  the  failure  of  both  parties  to 
appeal  within   the  time  prescribed  by  the  statute.     So  that 
when  the  proceedings  terminated  in  an  award  from  which  no 
appeal  was  taken,  the  right  of  action  on  the  award  vested  in 
the  property  owner  and  the  title  to  the  easement  for  a  street 
in  the  city.     When  the  land  was  sold  under  the  foreclosure 
judgment   three  months  afterward,  this  easement  had  been 
severed  from  the  mortgage  lien  as  completely  as  if  it  had  never 
been  included  therein.     It  could  not  have  been  sold  and  was 
not  sold  by  the  referee.     The  purchaser's  bid  was  necessarily 
upon  the  land  remaining,  and  that  only  was  conveyed.     The 
mortgagee  realized  sutKcient  to  pay  tlie  mortgage  in  full,  and 
thus  the  equitable  lien  upon  the  award  in  his  favor  was  dis- 
charged.    Mr.  Downs,  the  purchaser  at  tlie  sale,  had  partici- 
pated in  the  proceedings  to  take  the  easement  for  a  street  as 
counsel,  as  appears  from  the  record.     He  knew,  therefore,  that 
he  could  not  buy  what  the  city  had  taken,  and  that  his  bid  was 
for  what  was  left.     There  is  no  claim  made  upon  the  record 
tliat  the  property  purchased,  exclusive  of  the  easement  for  a 
street,  was  not  worth  the  amount  of  the  bid.     Nor  is  there  any 
claim  that  he  supposed,  as  matter  of  fact,  that  he  was  buying 
the  award.     Under  these  circumstances,  it  is  quite  difficult  to 
perceive  how  the  purchaser  cuuld  get  any  more  title  to  the 
award,  which  was  a  mere  right  of  action,  personal  to  the  owner 
of   the  equity  of  redemption,  than   he  could  to  the  personal 
bond  of  the  mortgagor,  which  was  held  for  the  same  purpose, 
namely,  of  meeting  a  deficiency  on  a  sale  of  the  land  in  the 
debt  secured   by  the  mortgage ;  but  since  there  was  no  defi- 
ciency the  claim  of  the  mortgagee  upon  the  award,  as  well  as 
his  right  of  action  on  the  bond,  was  discharged. 

The  learned  counsel  for  the  opera  house  company,  which  has 
sn  ejectment  action  pending  against  the  defendant  for  tlie  land, 
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was  permitted  to  file  a  brief  in  this  case  and  was  heard  at  the 
argument.  lie  and  the  learned  counsel  for  the  defendant 
differ  widely  with  respect  to  some  features  of  the  case,  but 
they  are  in  perfect  accord  upon  at  least  one  point,  and  that  is 
that  the  city  has  acquired  no  title  to  the  land  by  reason  of 
certain  defects  in  the  statutory  proceedings  under  the  charter. 
This  position  is  of  course  essential  to  success  in  the  suit  by  the 
opera  house  company  for  the  land ;  but  why  the  city  itself 
should  urge  it  as  a  defense  to  this  action  is  not  so  clear.  We 
can  decide  nothing  in  this  case  with  respect  to  the  merits  of 
the  controversy  between  the  defendant  and  the  company.  But 
so  far  as  that  question  is  involved  in  this  case,  we  think  it 
clear  that  after  the  city  has  instituted  and  completed  proceed- 
ings for  the  condemnation  of  the  land,  procured  an  award  to 
be  made  to  the  owner,  collected  the  money  to  pay  the  award 
by  assessment  upon  the  property  benefited,  has  gone  into  pos- 
session  of  the  land  with  the  consent  of  the  owner,  and  is  using 
it  now  as  a  street,  and  with  the  money  in  its  possession,  or 
under  its  control,  contributed  specially  by  the  taxpayers  for 
the  payment  of  this  award,  it  cannot  now  be  heard  to  ques- 
tion the  validity  of  its  own  proceedings  to  defeat  an  action  by 
one  of  the  property  owners  upon  the  award.  It  is  not  open 
to  the  city,  under  the  circumstances  of  this  case,  to  make  such 
an  objection,  or  to  raise  such  a  question.  The  courts  below 
have  held  that  the  proceedings  on  the  part  of  the  city  to  take 
the  land  were  regular  and  valid  in  all  respects.  That  part  of 
the  decision  was  in  favor  of  the  city  since  it  affirmed  its  right 
to  the  land  as  against  any  party  in  this  action.  It  has  accepted 
the  benefits  of  the  judgment  in  that  resj>ect,  and  has  made  no 
appeal  from  any  part  of  it.  On  the  contrary,  it  is  now  asking 
this  court  to  affirm  the  whole  judgment.  If  it  ever  intended 
to  raise  any  question  as  to  the  validity  of  its  own  proceedings 
it  should  at  least  have  appealed  from  the  judgment  so  far  as 
it  adjudged  the  taking  of  the  land  to  have  been  in  accordance 
with  the  statute,  and  with  full  jurisdiction  on  the  part  of  the 
city  authorities. 

Moreover,  no  one  can  question  the  proceeding  in  this  action 
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for  mere  error  or  irregularity.  The  award  being  in  the  nature 
of  a  judgment  is  not  open  to  any  collateral  attack.  It  can  be 
assailed  only  as  void  for  want  of  jurisdiction,  and  there  is  no  find- 
ing of  fact  or  proof  in  the  record  upon  which  to  base  a  juris- 
dictional defect.  On  the  contrary,  the  findings  are  to  the 
effect  that  the  proceedings  were  regular  and  valid.  The  parties 
had  the  right  of  appeal  to  the  court  for  the  correction  of  any 
legal  error  or  irregularity.  It  is  found  that  after  the  termina- 
tion of  the  proceedings,  the  city,  with  the  consent  of  the  owner, 
entered  upon  the  land  and  is  now  using  it  for  a  street.  There- 
fore, both  parties  have  acquiesced  in  the  validity  of  the  pro- 
ceedings, and  neither  can  question  them  in  this  action,  what- 
ever may  be  the  right  of  tliird  parties. 

It  will  be  seen  that  Downs,  who  was  the  purchaser  at  the 
mortgage  sale,  has  made  no  claim  to  this  award.  His  grantee, 
the  opera  house  company,  makes  no  claim  and  can  make  none. 
It  has  elected  to  assail  the  whole  proceeding  as  void  for  want 
of  jurisdiction,  and  is  bound  by  that  election.  There  was  never 
any  ground  for  a  claim  on  its  part  to  the  award,  unless  it  bo 
true,  as  matter  of  law,  that  it  passes  from  one  purchaser  to 
another,  down  through  the  chain  of  title  like  a  covenant  of 
quiet  enjoyment  in  a  deed. 

Suppose  the  defendant  defeats  this  plaintiff  in  the  present 
action,  as  it  has  thus  far,  and  defeats  the  opera  house  company 
in  its  action  of  ejectment,  as  it  has  thus  far,  what  will  it  do 
with  the  money  collected  to  pay  the  award  ?  The  opera  house 
company  cannot  change  position  and  claim  it  after  being 
defeated  in  the  pursuit  of  another  and  inconsistent  remedy, 
and  the  plaintiff's  right  to  claim  it  will  have  been  settled 
adversely  to  him. 

It  is  proper  before  concluding  the  discussion  to  notice  two 
cases  cited  by  the  defendant  in  support  of  its  position.  Gates 
V.  De  La  Mare  (142  N.  Y.  307)  simply  decides  what  has  so 
often  been  asserted  in  this  opinion,  that  a  mortgagee  has  an 
equitahle  claim  upon  the  award,  to  the  extent  necessary  for 
his  protection.  In  that  case  the  sale  was  made  before  the 
award  was  confirmed  or  the  land  taken,  and  the  title  to  the 
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whole  premises  vested  in  the  purchaser  at  the  sale,  so  that^ 
when  the  award  was  made  he  was  the  owner  of  the  land. 
Moreover,  it  did  not  appear  in  that  case,  as  it  does  here,  that  the 
mortgage  had  been  satisfied  by  the  sale  of  the  remaining  land. 
The  doctrine  laid  down  in  the  case  of  Home  Insurance  Com- 
pany  v.  Smith  {sf(j}7vi\  though  stated  in  the  opinion,  was  not 
questioned,  but  the  clear  distinction  between  the  two  casee 
pointed  out. 

The  other  case  is  Delap  v.  City  of  Brooklyn  (144  K.  Y. 
265).  It  belongs  to  a  class  of  cases  that  this  court  has  always 
regarde<:l  as  siii  ffeneris.  The  land  had  been  taken  by  force  of 
a  statute,  but  the  city,  for  eighteen  years,  never  entered  upon 
it  or  claimed  it.  In  the  meantime  the  land  had  been  bonglit 
and  sold,  and  passed  from  one  owner  to  another  under  deeds 
containing  covenants  of  warranty,  precisely  as  if  the  statute 
had  never  been  passed.  When,  after  the  lapse  of  so  many 
years,  the  city  was  called  upon  to  pay  awards,  the  question 
arose  as  to  who  was  the  owner.  The  city  admitted  it  was 
liable  to  pay  some  one,  and  no  one  claimed  the  award  except 
the  plaintiff  in  the  case,  who  had  a  deed  of  the  whole  land, 
with  full  covenants,  when  the  action  was  brought.  We  held, 
under  the  circumstances  of  the  case  and  the  language  of  the 
several  deeds  under  which  the  plaintiff  derived  title,  that  it 
was  the  intention  of  the  grantors  to  assign  the  award,  and  that 
the  plaintiff  took  it  as  assignee. 

The  case  also  decides  that,  under  the  same  circumstances,  a 
purchaser  at  a  mortgage  sale,  before  any  award  was  made, 
took  the  award  when  made,  since  he  was  the  owner  of  the 
land  at  that  time,  and  no  one  else  claimed  the  money. 

These  cases  afford  no  authority  for  the  contention  that  the 
plaintiff  in  this  c^se  was  divested  of  the  title  to  an  award 
made  to  him,  before  any  judgment  of  foreclosure,  by  a  sale 
upon  the  judgment,  three  months  after  the  award  had  vested 
in  the  plaintiff. 

It  seems  to  me  to  be  for  the  best  interests  of  the  city  to  be 
relieved  from  its  present  position.  The  case  should  be 
remanded  for  a  new  trial,  and  the  city  can  then  obtain  leave 
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to  bring  the  fund  into  court  and  require  all  parties  who  claim 
it  to  interplead  and  contest  the  question  of  title  between 
themselves. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Bartlett,  J.,  reads  for  affirmance,  and  all  concur  except 
Martin,  J.,  not  sitting,  and  O'Brien,  J.,  who  reads  for  reversal. 

Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of    — 

Maria  B.  Moehring,  as  Executrix  of  William  G.  Moehring     ,    77  Al^eiS 
Executor  of  Sophie  Moehring,  Deceased. 

Marie  Hill,  Appellant ;  Maria  B.  Moehring,  as  Executrix, 
ct  al.,  Respondents. 

1.  Powers  —  Personal  Property.  The  provisions  of  the  Revised 
Statutes  in  regard  to^^flg^rs  apply  as  well  to  powers  concerning  personal 
property  as  to  those  affecting*real  estate. 

2.  Will — Bequest  Conferring  Absolute  Power  op  Disposition. 
A  residuary  bequest  of  personal  property  to  one  "absolutely  during  her 
lifetime,  with  the  right  to  dispose  of  it  at  her  death  as  she  may  deem  fit/' 
confers  an  absolute  power  of  disposition,  and  as  no  remainder  is  limited 
upon  the  property  the  grantee  takes  an  absolute  title. 

3.  Executor  OF  Deceased  Executor — Accounting  —  Delivery  of 
Property.  The  power  conferred  upon  the  Surrogate's  Court  by  section 
260C  of  the  Code  of  Civil  Procedure,  in  connection  with  section  2603,  to 
compel  an  executor  of  a  deceased  executor  to  account  for  unadministered 
money  or  property  of  the  first  estate  in  his  hands  and  to  pay  and  deliver 
the  same  to  the  Surrogate's  Court,  or  to  hi.n  successor  in  office,  or  to  "  such 
other  person  as  is  authorized  by  law  to  receive  the  same,"  docs  not 
require  the  surrogate  to  direct  payment  or  delivery  to  a  legatee  under 
the  will  of  the  first  testator. 

4.  Person  Authorized  by  Law  to  Receive,  The  phrase  **  such  other 
person  as  is  authorized  by  law  to  receive  the  same,"  does  not  include  lega- 
tees or  creditors  of  the  first  testator,  to  whom  the  property  will  ultimately 
belong,  but  relates  to  such  other  person  as  is  authorized  by  law  to  receive 
the  unadministered  property  of  the  first  estate  for  the  purpose  of 
administration. 

5.  Executor  OF  Executor  Cannot  Distribute.  While,  under  section 
2606  of  tho  Code,  an  executor  of  a  decer.sed  executor  can  be  required  to 
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deliver  property  in  his  hands  to  the  Surrogate's  Court  or  to  a  representa- 
tive of  xhe  first  estate,  he  cannot  be  required  to  act  as  a  representative  of 
that  estate  in  distributing  its  unad ministered  assets. 
Matter  of  Moehnng,  19  App.  Dlv.  629,  affirmed. 

(Argued  November  22,  1897;  decided  November  30,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
23,  1897,  affirnthig  a  decree  of  the  Surrogate's  Court  of  the 
city  and  county  of  New  York. 

The  decree  settled  the  account  of  Maria  B.  Moehring,  as 
executrix  of  William  G.  Moehring,  and  directed  the  funds  in 
her  hands  belonging  to  the  estate  of  Sophie  Moehring  to  be 
paid  over  to  the  chamberlain  of  the  city  of  New  York,  unless 
an  administrator  with  the  \vill  annexed  of  that  estate  should 
be  appointed  within  sixty  days. 

In  this  proceeding  the  appellant  made  an  application  for 
an  order  or  decree  directing  the  payment  to  her  of  the 
portion  of  the  estate  remaining  in  the  hands  of  the  executrix. 
That  application  was  denied.  The  appellant  appealed  to 
the  Appellate  Division  from  so  much  of  the  decree  as  denied 
her  application,  and  the  decision  of  the  surrogate  was  atfirmed. 

The  proceeding  was  first  inaugurated  by  the  petition  of  the 
appellant,  upon  which  a  citation  was  issued  to  Maria  B.  Moeh- 
ring, as  executrix  of  William  G.  Moehring,  requiring  her  to 
show  cause  why  she  should  not  account  for  the  property  which 
came  into  her  hands  belonging  to  the  estate  of  which  her 
testator  was  executor,  and  why  a  decree  should  not  be  made, 
directing  her  to  deliver  it  to  the  appellant  as  residuary  legatee 
under  the  will  of  Sophie  Moehring,  deceased. 

Subsequently,  as  such  executrix,  she  presented  a  petition 
for  a  voluntary  accounthig  in  relation  to  the  property  in  her 
hands  belonging  to  that  estate.  Thereupon  a  citation  was 
issued  directed  to  all  the  persons  interested  in  the  estate  to 
attend  her  judicial  settlement  as  executrix  of  her  testator. 
Upon  a  return  of  the  citation  first  issued,  the  proceeding  was 
adjourned  until  the  return  of  the  citation  issued  upon  tlie 


181)7.]  Matter  of  Moehring.  425 

N.  Y.  Rep.]  Statement  of  case. 

second  petition^  when  the  two  proceedings  were  merged  and 
continued  as  one. 

Sophie  Moehring,  who  was  a  resident  of  the  city  of  New 
York,  died  December  23,  1885,  leaving  a  last  will  and  testa- 
ment which,  after  making  certain  specific  bequests,  contained 
the  following  residuary  clause :  "I  give  and  bequeath  to  my 
youngest  daughter,  Marie  Moehring,  all  the  rest  of  my  prop- 
erty, both  real  and  personal,  of  whatever  nature,  my  invest- 
ments, bonds,  etc.,  all  my  wearing  apparel,  my  diamonds  and 
all  other  jewelry  belonging  to  me,  absolutely  during  her  life- 
time, with  the  right  to  dispose  of  it  at  her  death  as  she  may 
deem  fit." 

This  will  was  admitted  to  probate  by  the  surrogate  of  the 
city  and  county  of  New  York  on  the  twenty-fifth  of  February, 
1886,  and  lettera  testamentary  were  duly  issued  to  William  G. 
Moehring,  the  executor  named  therein,  who  thereupon  entered 
upon  the  discharge  of  his  duties  as  such.  Marie  Hill  was  the 
daughter  of  the  testatrix,  and  was  mentioned  in  the  will  as 
Marie  Moehring. 

The  executor  collected  the  assets,  paid  all  the  debts  of  the 
estate  and  all  the  legacies,  except  the  residuary  legacy  to  the 
appellant.  On  the  eighteenth  of  July,  1892,  he  filed  his 
account  with  the  surrogate  and  petitioned  for  a  judicial  settle- 
ment thereof.  Such  proceedings  were  subsequently  had  that 
his  account  was  finally  settled  by  the  surrogate  December  10, 
1S92.  The  order  or  decree  settling  it  adjudged,  among  other 
things,  that  the  executor  should  retain  in  his  hands  the  secnri- 
ties  in  which  the  residuary  estate  was  invested  which  amounted 
to  the  sum  of  $12,800.  The  securities  were  retained  by  the 
executor  until  his  death,  and  the  interest  and  income  there- 
from were  paid  to  the  appellant. 

William  G.  Moehring  died  on  the  twentieth  day  of  April, 
181^f>,  leaving  a  last  will  and  testament,  which  was  duly 
admitted  to  probate,  and  letters  testamentary  were  issued 
thereon  to  Maria  li.  Moehring  April  24,  1890.  The  portion 
of  the  estate  of  Sophie  Moehring,  which  was  unadministered 
at  that  time,  came  into  her  hands  as  such  executrix.  Since 
54 
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the  deatli  of  William  G.  Moehring  no  adniiiiistrator,  with  the 
will  annexed,  or  other  representative  of  the  estate  of  Sophie 
Moehring,  has  heen  appointed.  After  his  death  and  up  to  the 
time  of  the  trial,  the  income  of  that  estate  has  been  paid  to 
the  appellant  by  the  executrix.  The  appellant  demanded  of 
her  that  she  turn  over  to  her  all  the  securities  in  her  hands 
belonging  to  the  estate  of  Sophie  Moehring,  which  she 
declined  to  do,  upon  the  ground  that  she  was  not  authorized 
to  make  such  a  transfer  without  the  order  of  a  court  of  com- 
petent jurisdiction. 

Frederick  E,  Perham  and  Jaeoh  Stehxhardt  for  appellant. 
The  petitioner,  Marie  Hill,  is  the  absolute  owner  of  the  fund 
in  the  hands  of  Maria  B.  Moehring,  as  executrix,  etc.     (1  R. 
S.  732,  733,  §§  77,  79,  81,  83,  84;  Deegan  v.  Wade,  144  X.  Y. 
573  ;  Hume  v.  RandaU,  141  N.  Y.  490  ;  Cutting  v.  Cutting,  80 
N,  Y.  522;  iY.  Y,  Z.  Ins.  cfe  T,  Co.  v.  Livingston,  133  N.  Y, 
125;  Brown  v.  F.  L.  cfe  T.   Co,,  51  Ilun,  386;  117  X.  Y. 
266.)     The  surrogate  should  have  directed  tliat  the  account- 
ing executrix  pay  over  the  fund  now  in  her  hands  to  the 
petitioner,  Marie  Ilill.     Ample  authority  for  such  a  direction 
is  found  in  section  2606  of  the  Code  of  Civil   Procedure. 
{In  re  Wiley,   119  N.  Y.  642;  PopJuimy.  Spencer,  4  Redf. 
399;  Spencer  s.  Popham,  5   Redf.  425;  L.   1884,  ch.    399; 
Crawford  v.  Crawford,  5   Dem.  37;  In  re  Coman,  15  X.  Y. 
S.  R.'442;  L.  1891,  ch.  175;  Code  Civ.  Pro.  §  2514;  rren. 
tis8  y.  Weatherly,  52  N.  Y.  S.  R.  80.)     The  order  is  properly 
appealable  to  this  court.     (Code  Civ.  Pro.  §§  190,  255U,  3333, 
3334.) 

William  A.  Woodworth  for  respondents. 

Martin,  J.  The  facts  in  this  case  are  undisputed.  Tlie 
only  question  involved  is  whether  the  appellant  was  entitled 
to  an  order  or  decree  directing  the  payment  or  transfer  to  h«* 
of  the  funds  or  securities  in  the  hands  of  the  executrix  belong- 
ing to  the  estate  of  Sophie  Moehring,  deceased.  That  ques- 
tion depends  for  its  solution   upon  two  propositions :  First^ 
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wliether,  under  the  will  of  Sophie  Moehring,  the  appellant 
acquired  an  absolute  title  to  the  residuary  estate,  and,  if  so, 
second y  whether  the  surrogate  was  required  to  make  a  decree 
directing  the  transfer  and  delivery  of  the  property  to  her. 

By  her  will  Sophie  Moehring  bequeathed  to  the  appellant 
for  hfe  the  residue  of  her  estate,  with  power  to  dispose  of  it 
at  her  death  as  she  might  deem  fit.  The  power  thus  con- 
ferred was  a  general  and  beneficial  one.  It  was  an  absolute 
power  of  disposition,  and  as  no  remainder  was  limited  upon 
the  property  the  grantee  took  an  absolute  title.  {Hume  v. 
Randall,  141  N.  Y.  499  ;  Deegan  v.  Wade,  lU  N.  Y.  573, 
578.)  The  cases  cited  related  to  real  estate  and  were  based^ 
upon  the  provisions  of  the  Revised  Statutes  as  to  powers. 
JBut  the  same  principle  applies  to  a  grant  or  bequest  of  per- 
sonal property.  The  rule  of  the  common  law  was  abrogated 
by  the  statute  which  abolished  powers  as  they  then  existed. 
When  the  legislature  adopted  the  Revised  Statutes  it  intended 
to  make  the  article  with  regard  to  powers  a  complete  and 
exclusive  code  upon  the  subject,  and  that  article  is  applicable 
as  well  to  powers  concerning  personal  property  as  to  those 
affecting  real  estate.  {Cutting  v.  Chitting^  "80  N.  Y.  522; 
Ilittton  v.  Benkard,  92  N.  Y.  295 ;  N.  Y.  Z.  Tns,  dt  T,  Co. 
V.  Liviiigston,  133  N.  Y.  125;  Mills  v.  IIussoji,  140  N.  Y. 
99,  105 ;  Cochrane  v.  Schdl,  140  N.  Y.  534.)  Hence,  it  is 
obvious  that  the  appellant  took  an  absolute  title  to  the  residuary 
estate  which  was  in  the  hands  of  the  executrix  of  William  G. 
Moehring  when  this  proceeding  was  instituted. 

Thus,  we  are  brought  to  the  consideration  of  the  question 
of  the  appellant's  remedy.  She  w'as  entitled  to  the  property, 
but  whether  in  this  proceeding  it  could  be  awarded  to  her  is  a 
more  serious  question.  This  proceeding  was  based  upon  the 
provisions  of  section  2606  of  the  Code  of  Civil  Procedure. 
It  is  npon  its  provisions  that  the  appellant  exclusively  relies 
for  authority  in  the  Surrogate's  Court  to  make  a  decree  trans- 
ferring the  property  to  her. 

That  section  provides :  "  Where  an  executor  *  *  *  dies, 
the  Surrogate's  Court  has  the  same  jurisdiction,  upon  the  peti- 
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tion  of  his  successor,  or  of  a  surviving  executor  *  *  *  or 
person  interested  in  the  estate,    *   *    *   to  compel  the  executor 

*  *  *  of  the  decedent  to  account,  which  it  would  have  against 
the  decedent  if  his  letters  had  been  revoked  by  a  surrogate's 
decree.     And  an  executor     *     *     *     of  a  deceased  executor 

*  *  *  may  vohintarily  account  for  any  of  the  trust  prop- 
erty which  has  come  to  his  possession,  and  upon  his  petition 
such  successor  or  surviving  executor,  administrator,  *  *  * 
or  other  necessary  party  shall  be  cited  and  required  to  attend 
such  settlement.  *  *  *  The  Surrogate's  Court  has  also 
jurisdiction  to  compel  the  executor  *  *  *  at  any  time  to 
deliver  over  any  of  the  trust  property  which  has  come  to  his 
possession  or  is  under  his  control,  and  if  the  same  is  delivered 
over  after  a  decree,  the  court  must  allow  each  credit  upon  the 
decree  as  justice  requires." 

It  is  to  be  observed  that  the  Surrogate's  Court  has  the  same 
jurisdiction  to  compel  the  executor  to  account  which  it  would 
have  against  the  decedent  if  his  letters  had  been  revoked  by 
a  surrogate's  decree.  When  section  2G03  of  the  Code  is 
examined,  it  is  found  that,  in  such  a  case,  the  decree  may,  in 
the  discretion  of  the  surrogate,  require  the  executor  to  account 
for  all  the  money  and  other  property  received  by  him,  and  to 
pay  it  into  the  Surrogate's  Court  or  to  his  successor  in  office, 
or  to  such  other  peraon  as  is  authorized  by  law  to  receive  the 
same.  Reading  the  provisions  of  that  section  into  section  2G06, 
it  appears  that  where  an  executor  dies,  the  Surrogate's  Court 
has  jurisdiction  to  compel  his  executor  to  account  for  all  money 
or  property  in  his  hands  and  to  pay  and  deliver  the  same  into 
the  hands  of  the  Surrogate's  Court,  or  to  his  successor  in 
office,  or  to  such  other  person  as  is  authorized  by  law  to  receive 
the  same. 

Hence,  it  seems  to  be  discretionary  with  the  surrogate 
whether  he  shall  require  an  executor  to  account  and  pay  and 
deliver  the  property  in  his  hands  to  the  Surrogate's  Court,  or 
to  deliver  it  to  his  successor  in  office,  or  to  such  other  person 
as  is  authorized  by  law  to  receive  the  same.  In  this  case  the 
surrogate,  in  the  exercise  of  that  discretion,  directed  the  prop- 
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erty  to  be  paid  into  the  Surrogate's  Court,  unless  a  representa- 
tive of  tlie  estate  of  Sophie  Moehring  was  appointed  witliin 
sixty  days  from  the  granting  of  the  decree.  We  think  he  was 
authorized  to  make  the  decree  appealed  from,  and  that  there 
was  no  error  in  his  refusing  to  direct  the  payment  and  delivery 
to  the  appellant  of  the  money  and  property  in  the  hands  of 
the  executrix. 

It  is  perhaps  unnecessary  in  this  case  to  determine  what 
effect  should  be  given  to  the  words,  "  or  to  such  other  person 
as  is  authorized  by  law  to  receive  the  same,"  contained  in  sec- 
tion 2603.  That  this  provision  was  intended  to  confer  upon 
the  Surrogate's  Court  jurisdiction  to  direct  an  executor  of  an 
executor  to  distribute  the  estate  of  the  testator  of  the  latter 
among  the  persons  entitled  to  it,  is,  to  say  the  least,  extremely 
doubtful. 

Whatever  may  have  been  the  common  law  upon  the  sub- 
ject, we  think  in  this  state  an  executor  of  an  executor  is  not 
authorized  to  administer  the  estate  of  the  first  testator.  Tlie 
Revised  Statutes  provided :  "  No  executor  of  an  executor,  shall, 
as  such,  be  authorized  to  administer  on  the  estate  of  the  firet 
testator ;  but  on  the  death  of  the  sole  or  surviving  executor 
of  any  last  will,  letters  of  administration  with  the  will  annexed, 
of  the  assets  of  the  first  testator  left  unadministered,  shall  be 
issued  in  the  manner  and  with  the  authority  hereinafter  pro- 
vided." (2  K.  S.  part  2,  ch.  6,  tit.  2,  art.  1,  §  17.)  Although 
this  section  was  repealed  by  chapter  245  of  the  Laws  of  1880, 
still  the  material  part  of  its  provisions  was  carried  into  and 
made  a  part  of  section  2643  of  the  Code  of  Civil  Procedure. 
That  section  in  effect  provides  that  if,  at  any  time  by  reason 
of  death,  there  is  no  executor  or  administrator  with  the  will 
annexed,  qualified  to  act,  the  surrogate  laust^  upon  the  appli- 
cation of  a  creditor  of  the  deceased  or  a  person  interested  in 
the  estate,  issue  letters  of  administration  with  the  will  annexed. 
(See,  also,  section  2693.)  Upon  the  death  of  an  executor,  it 
becomes  the  imperative  duty  of  the  surrogate,  on  the  applica- 
tion of  a  person  interested  in  the  estate,  to  appoint  a  repre- 
sentative to  administer  the  assets  of  the  testator  left  unadmin- 
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istered.  We  think  it  is  quite  clear  that  the  legislature  intended 
to  prohibit  the  executor  of  an  executor  from  administering  the 
assets  of  an  estate  which  came  into  his  hands,  and  that  there 
is  nothing  in  section  2606  which  indicates  a  contrary  purpose. 

That  the  general  purpose  of  that  section  was  to  call  an 
executor  of  an  executor  to  account  for  the  money  or  property 
belonging  to  the  iirst  estate  whicli  comes  into  his  hands,  and 
to  require  him  to  pay  and  deliver  it  over  to  a  legal  representa- 
tive of  that  estate,  there  can  be  little  doubt.  The  provisions 
of  that  section  are  general,  and  obviously  they  w^ere  intended 
to  apply  to  all  cases  where  an  executor  dies  leaving  an  estate 
wholly  or  partially  unadministered,  in  whatever  stage  his 
administration  may  be  when  his  death  occurred.  If,  in  a  case 
like  this,  a  surrogate  is  authorized  to  direct  the  executor  of  an 
executor  to  pay  and  deliver  the  property  in  his  hands  over  to 
the  legatees  under  the  first  will,  it  would  seem  to  follow  that 
he  might  authorize  such  an  executor  to  perform  any  other  act« 
of  administration  necessary  to  the  settlement  of  an  estate 
which  came  into  his  hands  by  the  death  of  his  immediate 
testator,  and  thus  contravene  the  manifest  intent  and  purpose 
of  the  provisions  to  which  we  have  referred.  We  do  not 
tliink  the  phrase,  "such  other  person  as  is  authorized  by  law 
to  receive  the  same,"  includes  legatees  or  creditors  to  whom 
the  property  will  ultimately  belong,  but  that  this  provision 
should  be  construed  as  relating  to  such  other  person  a^i  is 
Authorized  by  law  to  receive  it  for  the  purpose  of  administration. 

Obviously  the  main  purpose  of  section  2606  is  to  author- 
ize a  surrogate,  upon  the  api)lication  of  a  person  inter- 
ested in  the  estate,  to  take  such  action  as  may  be  necessary 
for  its  ])rotection  and  preservation  until  it  is  placed  in  tlie 
hands  of  a  legal  representative  for  distribution  and  settle- 
ment. A  legatee,  devisee  or  creditor  cannot  be  said  to  \ye 
authorized  by  law  to  receive  such  an  estate  in  whole  or  in  part 
until  it  is  fully  administered  by  a  proper  representative. 
Under  this  statute  no  one  was  authorized  to  receive  this  prop- 
erty except  a  legal  representative  of  the  estate.  That  portion 
of  the  estate  which  was  unadministered  could  only  be  admin- 
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istered  by  a  repreBentative  of  the  first  estate,  and  the  appellant 
was  entitled  to  the  possession  of  her  legacy  only  when,  in  the 
due  course  of  the  administration  of  that  estate,  it  was  j)aid  or 
directed  to  be  paid  to  her. 

The  appellant  cites  Matter  of  Wiley  (119  K.  Y.  642)  and 
Mattel'  of  Clarlc  (Id.  427)  as  sustaining  her  right  to  the  decree 
which  she  sought.  In  those  cases  section  2606  was  somewhat 
considered,  and  it  was  in  substance  held  that  that  section  con- 
ferred upon  the  surrogate  jurisdiction  upon  the  death  of  an 
executor  to  require  his  executor  to  account  for  and  deliver 
over  the  trust  estate  precisely  as  if  the  letters  of  the  deceased 
executor  had  been  revoked  in  his  lifetime  and  he  had  been 
called  upon  to  deliver  up  the  assets,  and  that  his  representa- 
tive stands  in  his  place  for  the  purpose  of  such  accounting 
and  delivery.  Those  cases  are  not  in  conflict  with  the  conclu- 
sion we  have  reached,  but  rather  sustain  it.  That  the  execu- 
trix in  this  case  might  be  required  to  deliver  the  property  in 
lier  hands  to  the  court  or  a  representative  of  the  principal 
estate  is  not  and  cannot  be  denied.  But  that  she  might  be 
required  to  act  as  a  representative  of  the  first  estate  in  dis- 
tributing the  unadrainistered  assets  is  quite  another  thing  and 
finds  no  sanction  in  the  cases  cited.  The  appellant  was  a  per- 
son interested  in  the  estate,  and,  therefore,  entitled  to  inaugu- 
rate this  proceeding.  But  that  the  surrogate  was  required  to 
direct  the  executrix  to  deliver  the  property  in  her  hands  to  the 
appellant  without  further  administration  we  do  not  believe. 

Therefore,  we  are  of  the  opinion  that,  while  the  appellant 
holds  the  absolute  title  to  the  residuary  estate  under  tlie  pro- 
visions of  the  will  of  Sophie  Moehring,  yet  she  is  not  entitled 
to  the  possession  of  it  until  a  representative  of  that  estate  is 
appointed,  and  that  the  Surrogate's  Court  was  justified  in 
declining  to  order  its  payment  and  delivery  to  her. 

The  order  or  decree  appealed  from  should  be  aftirmea,  with 
costs  to  both  parties,  payable  out  of  the  funds. 

All  concur  (Vann,  J.,  upon  the  first  two  points,  and 
O'Brien,  J.,  in  result). 

Order  aflirmed. 
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John  F.  Baxteb,  Eespondent,  v.  Charles  E.  McDonnell, 

Appellant. 

1.  Appeal  —  Certified  Question.  While,  on  an  appeal  by  certifica- 
tion, the  Court  of  Appeals  is  confined  to  the  question  certified,  it  is  its 
duty  to  ascertain  all  the  facts  that  raise  the  question,  so  that  it  can  be 
decided  as  an  existing  issue  between  the  parties  and  the  danger  of  passing 
upon  merely  abstmct  propositions  avoided. 

2.  Demukrek  to  Answer  —  Sufficiency  op  Complaint.  The  cer- 
tified question  whetlier  the  defense  contained  in  the  answer  is  insufficient 
in  law  upon  the  face  thereof  toconstitute  a  defense,  invokes  the  judgment 
of  the  Court  of  Appeals  upon  the  law  of  the  case  as  presented  by  the 
complaint  and  the  answer,  and  requires  an  examination  of  the  record  to 
see  whether  the  allegations  of  the  complaint  are  sufiScient  to  constitute  a 
cause  of  action. 

3.  Complaint  in  Two  Counts  —  General  Demurrer  to  Dbfensb. 
When  the  complaint  contains  two  counts,  and  the  defense  demurred  to  is 
general,  so  that  it  applies  to  either,  the  demurrer  must  be  examined  upon 
the  merits  unless  both  counts  are  defective;  but  if  neither  count  sets  forth 
a  cause  of  action,  the  sufliciency  of  the  pleading  demurred  to  cannot  be 
considered. 

4.  Argument  on  Sufficiency  of  Complaint.  Upon  the  certified 
questioD  whether  the  defense  contained  in  the  answer  is  insufficient  in 
law  upon  the  face  thereof  to  constitute  a  defense,  the  argument  of  counsel 
should  include  a  discussion  of  the  suflSciency  of  the  complaint. 

Reported  below,  18  App.  Div.  235,  629. 

(Argued  November  22,  1897;  reargument  ordered  November  30, 1897.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  June  8,  1897,  affirming  an  interlocutory  judg- 
ment sustaining  a  demurrer  interposed  by  the  plaintiff  to  the 
defense  set  up  in  the  answer. 

The  complaint  contains  two  counts,  which  are  preceded  by 
certain  general  allegations  doubtless  intended  to  apply  to  both. 
These  general  allegations  are,  in  substance,  that  the  plaintiff, 
a  priest  of  the  Holy  Koman  Catholic  Church,  from  Septem- 
ber 10,  1885,  until  October  12,  1892,  was  pastor  in  charge  of 
the  parish  of  Babylon  in  the  diocese  of  Brooklyn ;  that  under 
the  constitution,  rules  and  ordinances  of  said  church,  all  of 
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tlie  real  and  personal  property  thereof  is  held  in  tlie  name  of  the 
bisliop,  individually,  as  trustee  therefor ;  that  by  virtue  of  liis 
trast  it  is  the  duty  and  agreement  of  the  bishop  to  hold  him- 
self liable,  individually,  for  all  contracts  for  work,  labor,  serv- 
ices and  materials  furnished  to  the  church ;  that  the  priests 
are  appointed  to  posts  of  duty  by  tlie  bishop,  ''and  under  the 
agreement  with  the  bishop  aforesaid  made  with  the  church  as 
aforesaid,"  are  authorized  to  hold  him  liable,  individually,  for 
their  salaries,  and  they,  in  turn,  are  liable  to  account  to  him 
for  any  property  or  money  received  while  performing  duties 
under  their  assignments ;  that  according  to  the  rules  it  is  the 
duty  of  the  bishop  to  provide  by  will  for  the  devolution  of  all 
property  held  by  him,  as  such,  to  his  successor. 

After  these  general  allegations  "  for  a  first  cause  of  action," 

the  plaintiff  alleged  that  on  Septeml)er  10, 1885,  the  bishop  then 

in  charge  of  the  diocese  assigned  him  to  the  pastorate  of  the 

parish  of  Babylon  ;  "  that  pursuant  to  the  agreement  made  by 

and  between  the  bishop,"  under  the  rules  of  the  church,  the 

plaintiff  was  authorized  during  his  pastorate  to  receive  all 

moneys  paid  by  parishioners  and  accruing  from  the  property 

of  the  parish,  to  use  the  same  to  pay  the  indebtedness  of  the 

parish  and  provide  it  with  what  was  necessary,  and  retain  for 

himself  $1,000  per  annum  as  well  as  certain  perquisites,  and 

if  tlie  income  of  the  parish  was  not  enough  to  yield  him  a 

salary  at  that  rate  "  the  said  bishop  agreed  to  make  up  the 

difference  himself;"  that  the  bishop  died  December  30, 1891, 

leaving  a  will,  since  admitted  to  probate,  whereby  he  gave  to 

liis  successor  all  the  property  that  lie  held  for  the  church ; 

that  the  defendant  was  installed  as  such  successor  in  May, 

lS92j  and  shortly  thereafter  all  the  property  so  held  in  trust 

by  his  predecessor  was  transferred  and  handed  over  to  him, 

and  he  accepted  it  "  subject  to  the  trusts  and  conditions  upon 

which  '*  the  late  bishop  held  the  property,  and  uf)on  such 

installation  and  acceptance  he  "did  agree  to  pay     *     *     * 

all  debts  incurred  "  by  his  predecessor  and  to  carry  out  and 

consiiniinate  all  contracts  entered  into  by  him  in  behalf  of  the 

church  ;   that  between  the  10th  of  September,  1885,  and  the 
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12th  of  October,  1892,  the  plaintiff  received  from  many  sources 
on  account  of  said  parish  $25,741.50,  and  paid  out  on  account 
thereof  $24,173.24:;  that  the  salary  earned  by  him  during 
said  period  amounted  to  $7,166.66,  "  leaving  a  balance  due 
and  owing  plaintiff  on  account  of  disbursements  out  of  his 
said  salary  of  $5,598.40,  no  part  of  which  has  been  paid  except 
the  sum  of  $1,500 ; "  that  on  the  30th  of  November,  1892, 
while  in  a  weak  condition  of  mind  and  body,  he  was  over- 
awed by  the  influence  and  pressure  of  the  defendant  and  his 
advisers  and  induced  by  false  promises  and  coerced  by  fraud, 
covin  and  duress  into  signing  a  general  release,  under  seal, 
discharging  the  defendant  from  any  and  all  claims  on  tlie  part 
of  tlie  plaintiff. 

"  For  a  second  cause  of  action  "  the  plaintiff  alleged  that  on 
December  4,  1892,  he  was  assigned  to  duty  by  the  defendant 
as  chaplain  of  St.  Mary's  Hospital,  in  Brooklyn  ;  that,  since 
he  has  been  acting  as  such  chaplain,  "  he  has  received  the  sum 
of  $300  a  year,  making  the  aggregate  to  date  about  the  sum 
of  $1,100 ; "  "  that,  inasmuch  as  this  plaintiff  is  a  pastor,  he 
should  have  received  the  sum  of  $1,000  a  year  "  or  $3,666.66 
in  all,  and  that  the  difference  of  $2,566.66  is  due  and  owing 
him  from  the  defendant  "  as  payment  for  salary  during  hib 
*  *  *  incumbency  as  chaplain  of  said  hospital  as 
aforesaid." 

Judgment  is  demanded  against  the  defendant  for  the  sum  of 
$6,665.08,  with  interest  on  $4,198.40  from  November  12, 
1892,  and  on  $2,566.66  from  August  4,  1896,  besides  costs. 

The  defendant,  by  the  first  and  second  defenses  set  forth  in 
his  answer,  admitted  some  allegations  of  the  complaint  and 
denied  others.  The  third  defense  is  as  follows :  "And,  for  a 
third  separate  and  affirmative  defense  to  the  complaint  of  the 
plaintiff,  this  defendant  alleges :  That  in  an  action  in  the 
Metropolitan  Court  of  the  archdiocese  of  New  York,  in 
w^hich  the  plaintiff  herein  was  plaintiff  and  this  defendant  was 
defendant,  and  in  which  all  the  matters  of  complaint  alleged 
by  the  plaintiff  in  the  complaint  herein  were  alleged  and  set 
forth  by  said  plaintiff  in  his  action  in  said  Metropolitan  Court, 


1S97.]  Baxter  v.  McDonnell.  435 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

and  in  which  all  the  issues  that 'are  herein  joined  were  therein 
tried,  a  judgment  was  duly  rendered  on  or  about  the  25th  day 
of  August,  1895,  whereby  it  was  adjudged  that:  I.  The 
decision  of  the  court  on  the  first  complaint  is  that  the  resig- 
nation of  the  Rev.  John  F.  Baxter,  plaintiff,  was  valid. 
II.  The  decision  of  the  court  in  the  matter  of  the  release  and 
settlement  is  that  the  release  signed  by  the  plaintiff  relin- 
quishing all  claims  for  the  sum  of  fifteen  hundred  dollars 
($1,500),  paid  to  him  November  30,  1892,  is  binding  on  both 
parties  to  this  suit,  and  must  stand  as  valid.  III.  The  court 
refuses  to  grant  plaintiff's  demand  for  a  pastor's  salary  for  the 
time  he  has  served  at  St.  Mary's  Hospital.  That  the  said 
Metropolitan  Court  of  the  archdiocese  of  New  York  is  a 
court  duly  organized  by  the  Holy  Roman  Catholic  Church, 
and  at  the  time  said  action  was  therein  brought  and  tried,  and 
said  judgment  was  rendered,  had  jurisdiction  of  the  parties  to 
said  action  and  of  the  subject-matter  of  said  action,  and  that 
at  the  times  said  action  was  commenced,  and  continuously 
thereafter  until  the  present,  said  plaintiff  was,  has  been,  and 
now  is,  a  member  of  the  Holy  Roman  Catholic  Church,  and 
subject  to  the  rules,  laws  and  discipline  of  said  church,  and 
subject  to  the  jurisdiction  and  adjudication  of  said  Metropoli- 
tan Court." 

The  plaintiff  demurred  to  the  third  defense  upon  the 
ground  "  that  the  said  third  separate  and  affirmative  defense 
of  said  answer  does  not  set  forth  facts  sufficient  to  constitute 
a  legal  defense." 

The  demurrer  was  sustained  by  the  courts  below  and  the 
defendant  now  comes  to  tliis  court  by  permission  of  the  Appel- 
late Division. 

Henry  C.  M,  Ingraham  and  Joseph  E,  Owens  for  appellant. 
Z,.  J,  Morrison  for  respondent. 

Va^n,  J.  The  question  certified  by  the  learned  Appellate 
Division  to  this  court  for  determination  is  as  follows :  "  Is  the 
third  separate  and  affirmative  defense  contained  in  the  defend- 
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aut's  answer  herein  insufficient  in  law  upon  the  face  thereof 
to  constitute  a  defense  ? " 

We  have  recently  held  that  it  is  not  the  duty  of  this  court 
to  answer  a  question  certified  to  it  that  will  admit  of  one 
answer  under  one  set  of  circumstances  and  a  different  answer 
under  another,  or  where  it  presents  only  an  abstract  proposi- 
tion, no  facts  being  disclosed  by  the  record  to  show  that  it 
arose  in  the  case.  {Grannaii  v.  Westchester  Racing  Associa- 
tioTiy  153  N.  Y.  449.)  While  we  are  confined  to  the  question 
certified,  it  is  our  duty  to  examine  the  record  not  only  to  see 
that  it  actually  arose,  but  also  to  see  how  it  arose,  so  that  we 
can  decide  it  as  it  was  presented  to  the  courts  below.  In  other 
words,  we  should  ascertain  all  the  facts  that  raise  the  ques- 
tion, so  that  it  can  be  decided  as  an  existing  issue  between  the 
parties  and  the  danger  of  passing  upon  merely  abstract  propo- 
sitions may  thus  be  avoided.  The  question,  therefore,  is  not 
whether  the  facts  alleged  in  the  third  division  of  the  answer 
are  insufficient  to  constitute  a  defense  to  a  complaint  that  is 
admitted  to  set  forth  a  good  cause  of  action,  but  whether  they 
constitute  a  defense  to  the  cause  of  action  purporting  to  be 
alleged  in  the  complaint  before  us.  The  judgment  of  the 
court  is  thus  invoked  upon  the  law  of  the  case  as  presented 
by  the  complaint  and  the  third  defense  alleged  in  the  answer. 
{Zeiois  V.  Cook,  150  N.  Y.  163,  165.) 

The  rule  is  that  on  demurrer  to  an  answer  for  insufficiency 
the  defendant  may  attack  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
{People  V.  Booth,  32  N.  Y.  397;  Village  ofZitth  Falls  v. 
Cobb,  80  Ilun,  20,  27 ;  6  Encyc.  of  PI.  &  Pr.  326.) 

A  demurrer  searches  the  record  for  the  first  fault  in  plead- 
ing and  reaches  back  to  condemn  the  first  pleading  that  is 
defective  in  substance,  because  he  who  does  not  so  plead  as  to 
invite  an  issue  cannot  compel  his  adversary  to  so  plead  as  to 
accept  it.  {Clark  v.  Poor,  73  Ilun,  143 ;  Williams  v.  Wil- 
Hams,  25  Abb.  N.  C.  217;  Corning  y,  Roosevelt,  Id.  220, 
and  cases  cited  in  note.)  As  "  a  bad  answer  is  good  enough 
for  a  bad  complaint,"  it  is  necessary  to  exarrine  the  record  to 
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see  whether  the  allegations  of  the  complaint  are  sufficient  to 
constitute  a  cause  of  action.  The  complaint  contains  two 
•  counts,  and  the  defense  in  question  is  general  so  that  it  applies 
to  eitlier.  Unless  both  counts  are  defectiv^e,  the  demurrer 
must  be  examined  upon  the  merits,  but  if  neither  sets  forth  a 
cause  of  action,  the  sufficiency  of  the  pleading  demurred  to 
cannot  be  considered.  (  Wheeler  v.  Conn,  Mut  Life  Ins,  Co,j 
82  N.  Y.  543,  555  ;  Boyle  v.  City  of  Brooklyn,  71  N.  Y.  1.) 
The  Special  Term  assumed  without  discussion  that  the  com- 
plaint states  two  causes  of  action,  while  the  Appellate 
Division  held  that  the  first  count  was  sufficient,  but  that  the 
second  was  insufficient. 

Upon  the  argument  before  us  the  sufficiency  of  the  com- 
plaint was  not  discussed,  doubtless  upon  the  assumption  that  it 
was  not  involved  in  the  question  certified.  In  order  to  avoid 
the  danger  of  doing  injustice,  we  think  that  a  reargument 
should  be  had,  so  that  counsel  may  present  their  views  upon 
that  subject,  and  it  is  ordered  accordingly. 

Gray,    O'Brieit,    Bartlett    and    Martin,    JJ.,    concur ; 
Andrews,  Ch.  J.,  and  Haight,  J.,  not  voting. 
Reareuraent  ordered. 


The  People  of  the  State  of  New  York  ex  rel.  Malcom 
Brewing  Company,  Kespondent  and  Appellant,  v.  The 
Board  of  Assessors  of  the  City  of  Brooklyn,  Appellant 
and  Kespondent. 

Tax  —  Review  of  Assessment.  When  the  only  question  raised  under 
a  writ  of  certiorari  to  review  an  alleged  erroneous  or  unequal  assessment 
is,  in  effect,  whether  there  was  sufficient  in  the  evidence  before  the  assessors 
to  justify  them  in  making  the  assessment  at  the  figure  in  question,  and  a 
reassessment  is  ordered  by  the  Special  Term  and  its  order  is  affirmed  by 
the  Appellate  Division,  it  must  be  assumed  that  both  those  courts  decided 
the  question  adversely;  and  as  the  ordering  of  a  reassessment,  on  reaching 
sach  conclusion,  is  proper  imder  the  statute,  it  raises  no  question  of  law 
for  revievr  by  the  Court  of  Appeals. 

People  €JC  rd,  Malcom  Brmiiig  Co.  v.  Neff,  19  App.  Div.  596,  affirmed. 

(Argued  November  22,  1897;  decided  November  30,  1897.) 
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Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department,  entered 
August  3,  1897,  which  affirmed  an  order  of  Special  Term  • 
vacating,  on  certiorari,  an  assessment  against  relator  and  direct- 
ing the  board  of  assessors  of  the  city  of  Brooklyn  to  make  a 
reassessment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  I£.  Otis  for  relator. 

Joseph  A.  Burr  for  defendant. 

Per  Curiam,     The  relator  was  assessed  upon  its  capital 
stock  for  the  year  1896,  by  the  board  of  assessors  of  the  city 
of  Brooklyn,  at  the  sum  of  $95,391.80,  and,  upon  an  application 
to  have  the  assessment  corrected,  the  board  declined  to  make 
any  alteration  in  the  amount  as  fixed  by  it.     A  writ  of  cer- 
tiorari was  sued  out  by  the  relator,  and,  upon  the  review  had 
at  the  Special  Term  thereunder,  the  assessment  was  vacated 
and  the  assessors  were  directed  to  make  a  reassessment,  and 
that  order  has  been  affirmed  by  the  Appellate  Division.     The 
grounds,  as  stated  in  the  petition  for  the  writ  of  certiorari, 
were,  in  substance,  that  the  assessment  was  erroneous  for  over- 
valuation, and  was  imequal   as   to   that  part   of  its  capital 
stock  which  consisted  of  real  property,  in  that  the  assessment 
thereof  made  by  the  board  was  at  a  higher  proportionate  valu- 
ation than  other  real  property  in  the  same  roll.     The  allega- 
tions of  eiToneous  or  unequal  assessment  were  denied  by  the 
return,  but  the  facts,  as  alleged  in  the  petition,  are  not,  in  the 
main,  controverted.     The  proceeding  was  brought  to  a  liear- 
ing  upon  the  writ  and  the  return,  and  without  the  taking  of 
any  evidence  by  the  court.     The  review  had  by  the   court, 
therefore,  was  upon  the  facts  as  they  were  made  to  appear 
before  the  assessors,  in  the  sworn  statements  made    by  the 
officers  of  the  relator  and  upon  their  oral  examination.      That 
evidence  related  to  the  items  of  the  relator's  book  entries,  as 
showing  its  assets  and  liabilities  for  a  valuation  of  its   capital 
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stock.  The  controversy  was  over  their  correctness  and  the 
inferences  which  were  drawn  by  the  assessors.  What  was 
involved  was  a  consideration  of  certain  facts  and  a  determina- 
tion of  conflicting  inferences.  The  question  was,  in  effect, 
whether  there  was  sufficient  in  the  evidence  before  the  assessors 
to  justify  them  in  making  tlie  assessment  at  the  figure  in  ques- 
tion, and  that  question  both  courts  must  be  assumed  to  have 
decided  adversely.  Reaching  such  a  conclusion,  a  reassess- 
ment was  properly  ordered  under  the  statute. 

We  perceive  no  question  of  law  for  review  by  this  court, 
and,  therefore,  no  occasion  to  disturb  tlie  order  of  the  Appel- 
late Division. 

The  order  appealed  from  should  be  aflirmed,  but,  as  there 
are  cross-appeals,  without  costs  to  either  party. 

All  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v, 

Isaac  Purdy,  Appellant.  ;  173        j^j^g 

1.  Town  Supervisor  —  Eligibility  to  Office.  The  disqualification 
imposed  by  the  Town  Law  (L.  1890,  ch.  569,  §  50),  that  "no  trustee  of  a 
school  district  shall  be  eligible  to  the  office  of  supervisor  of  any  town  or 
ward  in  this  state,"  applies  to  the  capacity  of  a  candidate  for  election,  as 
well  as  to  the  holding  of  the  office. 

2.  Eligibility  at  Time  of  Election.  The  intention  of  the  statute  is 
that  the  electors,  in  making  the  choice  of  a  person  for  the  office  of  super- 
visor, must  be  confined  to  the  selecition  of  such  persons  only  as  are  not 
then  under  any  legal  disqualification  to  exercise  its  powers  and  perform 
its  duties. 

3.  Resignation  of  Office  of  Trustee  of  School  District.  As  a 
trustee  of  a  school  district  is  incapable  of  being  elected  supervisor  of  a 
town,  ajs  well  as  of  holding  the  office  of  supervisor,  no  right  to  that  office 
is  acquired  by  resigning  the  office  of  trustee  after  having  received  a 
majority  of  the  votes  cast  for  the  office  of  supervisor  at  a  town  meeting, 
and  before  qualifying  as  supervisor. 

People  V.  Purdy,  21  App.  Div.  66,  affirmed. 

(Submitted  November  22,  1897;  decided  November  30,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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October  9,  1897,  which  reversed  a  judgment  ni  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  directed  judgment  for  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  M.  Digney  and  Wilson  Brown^  Jr,^  for  appellant. 
The  respondent  is  entitled  to  a  favorable  construction  of  the 
statute  in  this  case.     {People  v.  Flunagan^  66  N.  Y.  237.) 
The  Latin  derivation  of  the  word  "  eligible,"  or  the  dictionary 
definition,  will  not  control  the  broader  construction  given  by 
the  courts.     {State  v.  Smithy  14  Wis.  497 ;  State  v.  Trumpf^ 
60  Wis.  103 ;  L.  1890,  ch.  569,  §  60 ;  StaU  ex  reL  v.  3fnrray, 
28  Wis.  96,  99 ;  Smith  v.  Moore,  90  Ind.  294;  5  Wait's  Act. 
&  Def.  1,  §  1 ;  Searcy  v.  Grow,  16  Cal.  117;  People  esc  reL 
V.  JIow,  50  Miss.  626.)     Not  only  was  defendant's  resignation 
conceded  on  the  trial  and  in  the  conceded  facts,  but  defendant 
resigned,  as  required  by  law,  before  he  took  or  filed  his  oath 
as  supervisor.      (L.  1892,  ch.  681.)     The  act  of  resignation 
was  unnecessary.     An   office  may  be  impliedly  resigned  or 
vacated  by  the  incumbent  being  elected  to  and  accepting  an 
incompatible  office.     (1  Dillon  on  Mun.  Corp.  308,  309,  §^  225, 
227.)      The  provisions  of  section  33,  title  VII,  of  chapter 
556  of  the  Laws  of  1894  do  not  apply  tc  any  question  except 
to  that  of  penalties.     {People  ex  reL  v.   Cmnmon  Council  of 
BrooMyn,  77  N.  Y.  503;  People  ex  reL  v.  Xostrandy  4-6  [N. 
Y.  375 ;  People  ex  reL  v.  Carriqne,  2  Hill,  93 ;  Van  OrsdaU 
V.  Hazard,  3  Ilill,  243 ;  People  ex  reL  v.   Conklin,  7  Hun, 
188.) 

William  II.  Rohertson,  Isaac  N,  Mills  and  OdU  J,  Whit- 
lock  fur  respondent.  The  defendant,  as  a  school  trustee,  was 
ineligible  to  the  office  of  supervisor  on  the  3l8t  of  March, 
1896,  the  date  of  the  town  election.  (L.  1890,  ch.  569,  g  50  ; 
People  ex  reL  v.  Foley,  148  N.  Y.  677 ;  L.  1894,  ch.  556, 
§  22.)  The  defendant  was  ineligible  not  only  to  hold  tlie 
office  of  suj)ervisor,  but  even  to  be  elected  to  that  office,  and, 
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therefore,  liis  election  was  illegal  and  void.  (L.  1890,  cli.  569, 
§  50;  L.  1894,  cli.  556,  §  22;  People  ex  reL  v.  Carrique^  2 
Hill,  93 ;  People  ex  rel  v.  Nostrandy  46  N.  Y.  381 ;  People 
ex  rel,  v.  Clute^  50  N.  Y.  467 ;  People  ex  rel.  v.  Common 
Council  of.  Brookh/Tiy  77  N.  Y.  510 ;  Jlo7'ton  v.  Parsons^  37 
Hun,  46 ;  People  ex  reL  v.  Bd,  of  Police^  35  Barb.  540 ; 
People  ex  reL  v.  Bd.  of  Police^  35  Barb.  553 ;  People  ex  reL 
V.  State  Bd.  of  Canvassers,  129  N.  Y.  360 ;  L.  1896,  ch.  909, 
§  ^^\  Karat  v.  Ga/iie,  136  K  Y.  321;  People  ex  reL  v. 
WempU,  115  N.  Y.  307.)  Mr.  iS'orton  is  still  entitled  to  the 
office  of  supervisor  of  the  town  of  North  Salem.  (L.  1893, 
cbs.  37,  344,' §  12;  L.  1890,  ch.  569,  §  65;  People  ex  rel.  v. 
Manddllj  12  Misc.  Rep.  619.)  The  judgment  appealed  from 
to  the  Appellate  Division  was  properly  reversed,  with  costs  ; 
and  judgment  absolute,  in  favor  of  the  plaintiff,  ousting  the 
defendant  from  the  oiEce  of  supervisor,  was  properly  directed 
and  rendered.  {King  v.  Barnes,  109  N.  Y.  267 ;  Iselin  v. 
Stariyi,  144  N.  Y.  460.) 

O'Briex,  J.  In  an  action  in  the  nature  of  a  quo  warranto, 
brought  by  the  attorney-general  against  the  defendant  to  oust 
him  from  the  office  of  supervisor  of  the  town  of  North  Salem, 
the  court  below,  reversing  the  judgment  of  the  trial  court, 
held  that  the  defendant  was  not  entitled  to  the  office.  It  is 
undisputed  that,  at  the  town  meeting  held  in  March,  1896,  the 
defendant  received  the  largest  number  of  votes  cast  by  the 
electors,  and  if  they  could  lawfully  choose  him  to  discharge  the 
duties  uf  the  office,  he  was  clearly  elected. 

On  the  day  upon  which  the  town  meeting  was  held  and  the 
votes  cast,  the  defendant  held  the  office  of  trustee  of  one  of 
the  school  districts  of  the  town,  but  after  the  result  of  the 
election  was  declared,  he  resigned  that  office,  qualified  as 
Buj)ervisor  and  entered  upon  the  discharge  of  the  duties  of 
that  office. 

Section  fifty  of  the  Town  Law  enacts  that  no  trustee  of  a 
school  district  shall  be  eligible  to  the  office  of  supervisor  of 
any  town  or  ward  in  this  state.  The  trial  court  held  that  this 
56 
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disqualification  related  to  the  holding  of  the  office  and  not  to 
the  election.  That  while  the  defendant  was  ineligible  to  hold 
the  office  of  supervisor,  until  his  resignation  of  the  office  of 
school  trustee,  yet  he  was  capable  of  receiving  the  votes  of 
the  electors  and  of  being  elected  to  the  office  at  the  town  meet- 
ing, and  that  his  subsequent  resignation  of  the  office  of  trustee 
removed  every  objection  to  his  right  to  enter  upon  the  duties 
of  supervisor  and  hold  that  office.  The  appeal,  therefore,  pre- 
sents the  question  with  respect  to  the  meaning  and  proper 
construction  to  be  given  to  the  disqualifying  wonis  of  the 
statute.  This  question  has  been  so  thoroughly  and  ably  dis- 
cussed in  the  learned  opinion  below,  and  tlie  conclusion  that 
a  school  trustee  is  not  only  incapable  of  holding  the  office  of 
supervisor,  but  also  of  being  elected  to  that  office,  is  so  well 
supported  by  the  reasoning  based  upon  the  ordinary  meaning 
of  the  word  eligible  and  the  general  current  of  judicial 
authority,  that  very  little  remains  to  be  said  upon  the  subject. 
The  opinion  covers  the  whole  ground,  and  the  result,  it  will 
be  seen,  is  well  sustained  by  reason  and  authority. 

We  have  but  one  suggestion  to  add  to  what  has  been  there 
so  well  stated.     A  public  statute  relating  to  the  qualifications 
of  public  officers  should  never  be  so  construed  as  to  produce 
inconvenience  or  to  promote  a  public  mischief  or  to  render 
the  action  of  the  voters  at  the  election  abortive.     It  should,  in 
every  case  when  the  language  will  fairly  permit,  be  given  such 
a  construction  as  to  enable  the  electors  to  act  intelligently,  and 
to  accomplish  with  as  much  certainty  as  practicable  the  pur- 
pose that  they  may  have  in  view.     If  it  be  held  that  the  dis- 
qualification of  the  statute  applies  only  to  the  holding  of  the 
office,  and  not  to  the  capacity  of  the  candidate  for  election,  then 
the  electors  can  never  know  when  voting  for  a  school  trustee 
for  the  office  of  supervisor,  whether  they  vrill  succeed  in   fill- 
ing the  office  or  not.     Though  the  action  of  the  electors  may 
be  unanimous,  the  result  must  depend  upon  the  future  action 
of  the  candidate  himself.     Unless  he  resigns  as  trustee,  there 
has  practically  been  no  election,  and  the  office  is  left  vacant, 
though  the  people  intended  to  fill  it.     The  vote  in  such  a  case 
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may  be  said  to  be  conditional  upon  the  resignation  of  another 
office  by  the  candidate  voted  for.  He  may  refuse  or  fail  to 
resign,  and  then  the  action  of  the  voters  is  nugatory.  The 
statutes  for  filling  vacancies  might  not  apply  to  such  a  case 
since  it  cannot  be  said  that  the  person  who  received  the  votes 
of  the  people  ever  tilled  the  office  or  could  fill  it.  It  is  simply 
a  failure  to  elect  any  one  to  the  place. 

The  statute,  we  think,  does  not  contemplate  that  a  person 
who  is  disqualified  to  hold  the  office  may,  nevertheless,  be 
lawfully  elected  upon  the  chance  that  subsequently  he  may, 
by  his  own  act,  or  by  the  happening  of  some  event,  remove 
the  disqualification,  and  thus  become  entitled  to  fill  it.  The 
better  rule  is  that  the  electors,  in  making  the  choice,  must  be 
confined  to  the  selection  of  such  persons  only  as  are  not  then 
under  any  legal  disqualification  to  exercise  its  powers  and  per- 
form its  duties.  The  electors  can  then  know  that  when  the 
choice  is  made  and  legally  declared  the  object  for  which  the 
election  was  held  has  been  accomplished,  and  that  there  is  no 
legal  obstruction  in  the  way  to  prevent  their  will,  as  thus 
expressed,  from  becoming  eflEective. 

The  judgment  was  right  and  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


In  the  Itf atter  of  the  Final  Accounting  of  John  Clover,  as 
Assignee  of  Stephen  T.  Miller  and  Charles  M.  Allen, 
for  the  Benefit  of  Creditors. 

Charles  H.  Zimmer,  as  Receiver,  Appellant;  Charles  A. 
Miller,  Respondent. 

Title  to  Personal  Property,  as  between  Purchaser  and  Receiver 
IN  Supplementary  Proceedings  — Past- due  Notes  — Code  Civ.  Pro. 
§  2469.  In  determiniDg  whether  the  purchaser  of  promissory  notes  of  a 
third  party  from  a  judgment  debtor  has  a  title,  to  the  extent  of  the  pur- 
chase money,  which  is  protected  from  subjection,  by  relation,  to  the  title 
of  a  receiver  in  supplementary  proceedings,  by  the  statutory  provision 
which  exempts  from  such  subjection  the  title  of  a  purchaser  of  personal 
property  **in  good  faith,  without  notice  and  for  a  valuable  consideration" 


444  Matter  of  Clover.  [Nov., 


Statement  of  case.  [Yol.  154 


(Code  Civ.  Pro.,  §  2469,  subd.  4),  the  fact  that  the  notes  were  past  due  is 
at  most  only  a  circumstance  which  may  be  considered  as  bearing  upon  the 
question  of  good  faith,  and  the  rule  of  the  law  merchant  on  the  subject  is 
not  controlling. 
Matter  of  Clover,  8  App.  Div.  556,  affirmed. 

(Submitted  November  23,  1897;  decided  November  30,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  11,  1896,  which  affirmed  a  decree  made  by  the  Lewis 
County  Court. 

This  proceeding  was  instituted  to  compel  the  assignee  for 
the  benefit  of  the  creditors  of  the  firm  of  Miller  &  Allen  to 
render  and  settle  his  account.  The  petition  was  by  the  appel- 
lant, as  receiver  of  the  property  of  John  P.  Zimmer,  who  was 
a  creditor  of  the  firm.  Upon  the  hearing,  a  contest  arose 
between  the  appellant  and  the  respondent  as  to  the  title  to 
certain  notes  given  by  the  firm  of  Miller  &  Allen  to  John  P. 
Zimmer  which  amounted  to  the  sum  of  about  fifteen  hundred 
dollars.  The  respondent  claimed  title  as  a  purchaser  from 
John  P.  Zimmer,  while  the  appellant  claimed  title  as  receiver 
in  supplementary  proceedings  upon  a  judgment  against  him. 

June  fifteenth,  1889,  the  firm  of  Miller  &  Allen,  as  copart- 
ners and  as  individuals,  executed  and  delivered  general  assign- 
ments for  the  l)enefit  of  their  creditors  to  John  Clover,  as 
assignee,  who  thereupon  duly  qualified  and  entered  upon  the 
discharge  of  his  duties  as  such.  At  the  time  the  assignors 
were  indebted  to  Zinmier  in  the  sum  of  about  fifteen  hundred 
dollars,  wliich  was  secured  by  the  notes  in  question. 

On  August  second,  1889,  a  judgment  existed  against 
him,  upon  which  an  execution  had  been  returned  ^vholly 
unsatisfied.  On  that  day  the  judgment  creditor  therein 
obtained  an  order  in  supplementary  proceedings  against  him 
and  tu  examine  third  parties,  which  was  directed  to  the  debtor, 
the  members  of  the  firm  of  Miller  &  Allen,  and  the  assignee 
of  that  firm.  The  order  contained  a  clause  forbidding  the 
debtor  from  making  any  transfer  or  other  disposition  of  his 
property,  and  forbidding  the  third  persons  named  therein  from 


1897.]  Matter  of  Clover.  445 

N.  Y.  Rep.]  Stftteraent  of  case. 

paying  or  from  in  any  way  interfering  therewith.  On  the  next 
day  the  order  was  personally  served  upon  the  judgment  debtor, 
both  members  of  the  firm  and  the  assignee.  At  that  time  the 
debtor  was  the  owner  and  holder  of  the  promissory  notes  men- 
tioned. On  the  following  Monday,  Angnst  fifth,  he  appeared 
in  the  city  of  New  York,  and  sold  them  to  the  respondent  for 
the  sum  of  $924.24,  who,  at  that  time,  had  no  information  in 
regard  to  them,  except  that  he  had  seen  them  mentioned  in 
the  list  of  creditors  of  Miller  &  Allen.  When  he  purchased 
them  he  had  no  knowledge  of  the  proceedings  supplementary 
to  execution.  They  were  purchased  at  the  request  of  the 
firm  of  Miller  &  Allen  and  paid  for  by  the  respondent  from 
his  own  funds.  He  afterwards  purchased  from  different 
creditors  of  that  firm  all  the  other  claims  against  it,  amounting 
to  upwards  of  twelve  thousand  dollars,  which  were  also  pur- 
chased at  the  request  of  Miller  &  Allen. 

Immediately  after  the  delivery  of  the  notes  to  the  respond- 
ent the  debtor  absconded,  and  has  not  since  been  within  the 
state.  He  did  not  appear  in  the  proceedings  supplementary  to 
execution,  but  they  were  continued  and,  on  the  seventeenth  day 
of  October,  1889,  the  appellant  was  appointed  receiver  of  his 
property.  The  order  appointing  him  was  recorded  in  Lewis 
county  on  the  same  day.  On  the  twenty-second  of  that  month 
he  gave  a  bond  as  required  by  the  order,  which  was  approved 
by  the  county  judge,  and  filed  in  the  oflice  of  the  clerk  of  that 
county.  The  amount  of  the  judgment  upon  which  the  sup- 
plementary proceedings  were  instituted  exceeded  the  amount 
of  the  notes  against  Miller  &  Allen. 

Upon  the  facts  as  found,  the  County  Court  held  that,  when 
the  respondent  purchased  the  notes,  he  took  a  good  title 
thereto  as  security  for  the  sum  of  $924.24  advanced  there- 
for, and  had  a  lien  thereon  for  that  sum ;  that  he  was  enti- 
tled to  enforce  them  for  that  amount  and  interest  from 
August  5th,  1889,  and  that  the  appellant  was  only  entitled 
to  the  remainder  of  the  moneys  secured  by  the  notes  after 
the  payment  of  that  sum  to  the  respondent.  A  decree  was 
entered  accordingly. 
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The  receiver  appealed  to  the  Appellate  Division  from  so 
much  of  the  decree  as  awarded  to  the  respondent  the  amount 
paid  by  him  for  the  notes  or  debt  in  question. 

S,  M,  Lindsley  and  Jay  A.  Pease  for  appellant.  Zimmer 
could  convey  no  title  to  the  notes  after  the  order  in  supple- 
mentary proceedings  was  served,  August  3,  1889.  The  legal 
title  thereto  is  in  the  receiver  as  of  that  date.  (Code  Civ. 
Pro.  g§  246S,  2469;  McCorkU  v.  Ilemnan,  117  N.  Y.  297.) 
Charles  A.  Miller  was  not  such  purchaser  in  good  faith  and 
without  notice  that  his  title  is  unaffected  by  the  prior  title  of 
the  receiver.  {Morss  v.  GleoBon^  2  Hun,  36 ;  64  N.  Y.  204 ; 
AngU  V.  N,  IF.  M.  L.  Ins.  Co,,  92  U.  S.  341 ;  HawUy  v. 
Cramer,  4  Cow.  718 ;  Che^ver  v.  P.,  S,  <&  L.  E.  E.  R,  Co,, 
150  N.  Y.  59.)  By  the  law  merchant,  a  purchaser  takes  over- 
due commercial  paper  at  his  own  risk,  subject  to  all  equities 
attaching  thereto.  {Oeyer  v.  Brewster,  19  N.  Y.  S.  R.  351; 
Chester  V.  Dorr,  41  N.  Y.  279;  Cheever  v.  P.,  S,  &  Z.  E, 
li,  li.  Co,,  150  N.  Y.  59 ;  C,  Nat.  Bank  v.  Dieferulorf,  123 
N.  Y.  202 ;  McCorkle  v.  Uerrman,  117  N.  Y.  297.)  The 
fact  that  the  paper  was  over  due  charged  Miller  with  notice, 
and  put  him  upon  inquiry  as  to  what,  if  any,  defenses,  liens 
or  equities  existed.  {Ilawley  v.  Cramer,  4  Cow.  722  ;  Dunn 
V,  Ilornleak,  72  N.  Y.  89 ;  l^ross  v.  KeUard,  56  N.  Y.  S.  R 
617 ;  Ellis  v.  Ilorrvmn,  90  X.  Y.  473 ;  Owen  v.  Evans,  134 
K  Y.  514.) 

^Valier  Ballou  for  respondent.  The  court  cannot  review 
the  facts  in  this  case  as  the  tCKtimony  is  not  given.  {Graff  w 
lioss,  47  Hun,  152.)  Charles  A.  Miller  bought  the  notes  in 
question  in  good  faith  for  a  valuable  consideration  and  with- 
out notice  of  supplementary  proceedings  and  so  obtained  good 
title  as  against  the  receiver.  (Code  Civ.  Pro.  §  2469,  snbd.  4; 
Merry  v.  Wilcox,  92  Hun,  210.) 

Martin,  J.  The  controversy  in  this  case  arises  between 
different  claimants  of  a  debt  owing  by  the  assignors  to  one  of 
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their  creditors.  The  single  question  involved  upon  this 
appeal  is,  whether  the  respondent  was  a  purchaser  in  good 
faitli  of  the  claim  of  the  judgment  debtor  against  Miller  & 
Allen  withhi  the  provisions  of  subdivision  four  of  section 
2469  of  the  Code  of  Civil  Procedure.  The  appellant  was 
not  appointed  receiver  until  the  seventeenth  day  of  Octo- 
ber, 1889,  wliile  tlie  notes  were  purchased  by  the  respondent 
on  the  fifth  day  of  the  preceding  August.  The  section  of 
the  Code  referred  to  provides  that  where  the  receiver's  title 
to  personal  property  has  become  vested,  as  prescribed  in  sec- 
tion 2468,  it  extends  back  by  relation  for  the  benefit  of  the 
judgment  creditor,  so  as  to  include  the  personal  property  of 
the  judgment  debtor  at  the  time  of  the  service  of  the  order, 
but  does  not  affect  the  title  of  a  purchaser  in  good  faith  with- 
out notice  and  for  a  valuable  consideration. 

In  this  case  it  was  proved  by  undisputed  evidence  that  the 
respondent  purchased  the  notes  or  claim  in  question  in  good 
faith,  without  any  notice  of  the  proceedings  in  which  the 
appellant  was  appointed  receiver,  and  that  he  paid  a  valuable 
consideration  therefor.  The  trial  court  held  that,  to  the  extent 
of  the  consideration  paid,  he  was  a  purchaser  in  good  faith 
and  entitled  to  have  that  amount  paid  to  him  from  the  assets 
of  the  insolvent  firm. 

Tlie   contention    of   the  appellant,   however,  is   that   the 
resjK)ndent  was  not  a  purchaser  in  good  faith  without  notice  for 
the  sole  re^\son  that  the  notes,  except  one  for  one  hundred 
dollars,  were  past  due  when  he  purchased  them,  and  that  that 
fact  is  conclusive  evidence  that  he  was  not  such  a  purchaser. 
There  was  no  evidence  of  bad  faith  or  of  notice,  and  that  he 
paid  a  valuable  consideration  stands  uncontradicted.     There- 
fore, the  question  is  narrowed  to  this :  Is  the  rule  in  regard 
to  a  purchaser  in  good  faith  of  commercial  paper,  with  its 
exceptions  and  limitations,  controlling  in  this  case  ?     One  of 
tlie  limitations  of  that  rule  is  that,  if  the  transfer  is  after  the 
maturity  of  the  paper,  the  purchaser  takes  it  as  dishonored, 
and  is  affected  by  such  equities  between  the  parties  as  were 
attached  to  it.     It  is  to  be  remembered  that  the  issue  in  this 
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case  is  not  between  the  parties  to  the  notes,  bnt  relates  only  to 
a  sale  of  choses  in  action  to  a  third  person  by  the  holder  and 
apparent  owner.  It  was  an  independent  and  collateral  con- 
tract, and  the  only  relation  it  had  to  the  notes  was  that  they 
were  the  subject  of  the  sale.  If  the  makers  of  the  notes  were 
contesting  their  liability  thereon,  another  question  would 
be  presented,  and  that  rule  might  apply.  But,  in  determin- 
ing whether  the  respondent  had  a  title  which  was  protected 
by  the  statute,  the  fact  that  most  of  the  notes  were  past  due 
could,  at  most,  be  only  a  circumstance  which  might,  perhaps, 
be  considered  as  bearing  iipon  the  question  of  the  good  faith 
of  his  purchase.  We  think  it  is  quite  obvious  that  the  rule 
which  is  invoked  by  the  appellant  is  not  controlling  here. 

The  question  in  this  case  is  dependent  upon  and  involves 
the  construction  and  application  of  a  statute  which,  in  sub- 
stance, provides  that  the  title  of  a  receiver  appointed  in  sup- 
plementary proceedings  shall  not  relate  back  to  the  time  of 
his  appointment  so  as  to  affect  the  title  of  a  purchaser  in 
good  faith.  Hence,  the  proper  inquiry  is,  not  whether  the 
respondent  acquired  a  good  title  ilnder  the  law  merchant,  but 
whether  he  was  such  a  purchaser  as  this  particular  statute 
protects. 

The  respondent  purchased  of  the  judgment  debtor  certain 
notes  against  an  apparently  insolvent  firm,  of  which  his  brother 
was  a  member,  and  which  had  made  a  general  assignment  for 
the  benefit  of  its  creditors.  The  purchase  was  in  pursuance 
of  a  request  of  the  members  of  the  firm,  and  was  obviously  to 
assist  them  in  the  adjustment  of  their  financial  difficulties. 
The  respondent  at  the  time  had  no  notice  of  the  supplemen- 
tary proceedings,  or  of  any  other  fact  that  would  impeach  or 
affect  the  title  of  the  payee,  or  that  would  naturally  provoke 
inquiry  or  excite  any  suspicion  as  to  his  right  to  dispose  of 
them.  He  paid  the  same  consideration  proportionately  that 
he  subsequently  paid  for  the  remaining  debts  of  the  firm.  It  is 
true  tliat  all  of  the  notes  purchased,  except  one,  wei'e  past  due, 
yet  that  fact  was  in  no  way  inconsistent  with  a  good  title  in 
the  holder,  or  with  his  right  to  transfer  them.     It  was  a  situ- 
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ation  reasonably  to  be  expected  under  the  circumstances,  as 
the  firm  had  already  suspended  payment  and  made  a  general 
assignment  for  the  benefit  of  its  creditors.  The  fact  that  most 
of  the  notes  had  previously  matured  would  not  naturally  liave 
indicated  that  the  holder  was  not  the  owner,  nor  would  it  have 
suggested  that  any  proceeding  was  pending  against  him  which 
would  affect  his  title.  There  was  no  evidence  or  circumstance 
which  tended  to  show  that  the  respondent  knew  or  even  sus- 
pected that  the  holder  was  embarrassed  or  in  debt.  If  the 
claim  had  been  in  the  form  of  an  account,  then  it  seems  to  be 
admitted  that  the  purchaser  would  have  been  protected  to  the 
extent  of  the  consideration  paid.  We  do  not  think  the  fact 
that  the  debt  was  secured  by  notes,  most  of  which,  were  due, 
was  suflicient  to  charge  the  respondent  with  bad  faith,  or  with 
notice.  Moreover,  whether  the  respondent  was  a  purchaser 
in  good  faith,  without  notice  and  for  a  valuable  consideration, 
was,  at  least,  a  question  of  fact,  and  the  determination  of  the 
trial  court  was  justified  by  the  proof. 

The  decision  in  this  case  was  clearly  right,  and  the  judgment 
should  be  affirmed. 

All  concur. 

Judgment  affirmed,  with  costs. 
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William  Matthews,  as  Executor  of  Caroline  Silvernail,    ^     ^^   j 
Deceased,  Appellant,  v.   American   Central  Insurance 
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1.  Fire  Insurance  —  Loss  after  Death  op  Original  Insured  — 
Notice  and  Proofs  of  Loss.  A  policy  of  fire  insuraDce  which  provides 
that  the  **  insured"  shall  give  "immediate  notice  of  any  loss,"  and  "within 
sixty  days  after  the  fire"  shall  furnish  proofs  of  loss  "signed  and  sworn 
to  by  said  insured,"  and  that  the  word  "insured "  shall  "be held  to  include 
the  legal  representatives  of  the  insured,"  is  to  be  considered  in  the  light  of 
what  Dfiay  reasonably  be  presumed  to  have  been  within  the  contemplation 
of  the  parties,  as  to  the  possibility  of  literal  performance  in  case  of  a  fire 
occurriDg  after  the  death  of  the  original  insured  and  before  any  oppor- 
tunity to  have  a  legal  representative  appointed  by  the  surrogate. 
5t 
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2.  LiTEHAL  Compliance  with  Policy  Impossible  —  Legal  Repre- 
sentatives OP  Insured.  Where  literal  compliance  with  the  provisions 
of  the  policy  as  to  giving  notice  and  furnishing  proofs  of  loss  is  impossi- 
ble for  the  reason  that  no  legal  representative  of  the  deceased  insured  had 
been  appointed  by  the  surrogate  at  the  time  of  the  fire,  it  is  incumbent 
upon  those  interested  in  the  policy  to  make  reasonable  efforts  to  see  that 
the  covenants  are  kept  and,  within  a  reasonable  time,  to  use  such  agencies 
as  the  law  provides,  in  order  that  they  may  be  kept,  If  possible. 

3.  Non-appointment  op  Executor  —  Temporahy  Administrator. 
Inability  to  procure  the  appointment  of  an  executor  of  the  original  insured 
with  ordinary  promptness,  by  reason  of  a  contest  over  the  will,  does  not 
excuse  delay  in  giving  notice,  furnishing  proofs  of  loss,  and  commencing 
suit  upon  the  policy,  where  those  interested  in  the  policy  made  no  effort 
to  obtain  the  appointment  of  a  temporary  administrator. 

4.  Powers  op  Temporary  Administrator.  A  fire  insurance  policy, 
after  a  loss  has  occurred,  is  a  chose  in  action,  and  a  temporary  administra- 
tor can  collect  the  same  and,  if  necessary,  commence  an  action  for  that 
purpose  (Code  Civ.  Pro.  §  2672);  and  this  right  to  collect  carries  with  it 
the  right  to  serve  all  such  notices  as  the  policy  required,  in  order  to  make 
it  collectible. 

5.  Legal  Representatives  op  Insured.  The  assumption  that  the 
*'  legal  representatives  of  the  insured,"  referred  to  in  the  policy,  included 
the  heirs  at  law,  next  of  kin,  legatees  and  devisees,  as  the  case  may  be, 
affords  no  support  to  a  late  action  upon  the  policy,  brought  by  an  execu- 
tor whose  appointment  had  been  delayed,  for  a  loss  which  occurred  after 
the  death  of  the  original  insured,  in  the  absence  of  timely  service  of  notice 
and  proofs  of  loss,  where  it  appears  that  upon  that  theory  there  was  no 
time  when  competent  persons,  sustaining  one  or  more  of  those  relations  to 
the  decedent,  with  full  knowledge  of  all  the  facts,  could  not  have  given 
the  notice  and  furnislied  the  proofs  of  loss. 

6.  Late  Action  upon  Policy.  Evidence  that  notice  and  proof  of  a 
loss  which  occurred  after  the  death  of  the  original  insured  were  given  as 
required  by  the  policy  will  not  support  an  action  on  the  policy  by  an 
executor  whose  appointment  was  delayed  by  a  contest  over  the  will,  when 
the  action  was  not  begun  until  after  the  time  limited  for  that  purpose  by 
the  policy  had  elapsed,  and  no  lawful  reason  is  given  for  not  procuring 
temporary  administration  in  time  to  have  sued  within  the  stipulated  period. 

7.  Obstacles  to  Performance  of  Conditions  Precedent  to 
Recovery  upon  Policy.  If  there  are  obstacles  to  the  performance  of 
conditions  precedent  to  a  recovery  upon  an  insurance  policy,  the  party 
interested  in  the  policy  must  make  a  reasonable  effort  to  remove  them. 
If,  after  due  diligence,  they  have  proved  insurmountable  for  a  time,  the 
delay  will  be  excusable,  and  performance  at  the  earliest  practicable 
moment  thereafter  will  be  sufficient;  but  to  excuse  non- performance  it 
must  appear  that  the  act  to  be  done  could  not,  by  any  reasonable  meana, 
have  been  accomplished. 


1S9T.]      Matthews  v.  American  Central  Ins.  Co.  451 

N.  Y.  Rep.]  Statement  of  case. 

8.  Failure  of  Action  upon  Policy.  An  action  to  recover  upon  a  fire 
insurance  policy,  for  a  loss  which  occurred  after  the  death  of  the  original 
insured,  commenced  after  the  lapse  of  the  time  limited  for  that  purpose 
by  the  policy,  by  an  executor  of  the  original  insured,  whose  appointment 
had  been  delayed  by  a  contest  over  the  will,  cannot  prevail,  when  it 
appears  that  the  failure  to  apply  for  a  temporary  administrator  and  to 
endeavor  through  him  to  give  the  notices  required  by  the  policy  and 
essential  to  perfect  the  cause  of  action,  and  then  to  have  suit  brought 
therefor  within  the  period  stipulated,  was  absolute  and  without  excuse. 

9.  Exceptions  Heard  by  Appellate  Division  in  First  Instance. 
The  Appellate  Division  of  the  Supreme  Court  is  not  authorized  to  dismiss 
the  complaint  upon  the  merits,  upon  a  motion  for  a  new  trial  upon  excep- 
tions ordered  to  be  heard  by  it  in  the  first  instance,  under  section  1000  of 
the  Code  of  Civil  Procedure. 

Matthem  v.  American  Central  Ins.  Co.,  9  App.  Div.  339,  modified. 

(Submitted  October  22,  1897;  decided  December  7,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  30,  1896,  sustaining  exceptions  ordered  to  be  heard 
by  that  court  in  the  first  instance  and  dismissing  the  com- 
plaint upon  the  merits. 

On  the  first  of  August,  1889,  the  defendant  issued  its  policy 
of  insurance  of  the  standard  form  to  Mrs.  Caroline  Silvernail 
whereby  it  insured  her  dwelling  house,  bam  and  the  produce 
therein  against  loss  or  damage  hy  fire  to  an  amount  not  exceed- 
ing $1,050. for  the  term  of  three  years  from  that  day.     On 
tlie  second  of  December,  1891,  Mrs.  Silvernail  died,  leaving  a 
will  in  which  the  plaintiff  was  nominated  as  sole  executor. 
The  probate  of  her  will  was  opposed  by  some  of  her  heirs, 
and  on  the  20th  of  April,  1892,  when  the  contest  was  still  in 
progress  before  the  surrogate,  a  fire  occurred,  which  destroyed 
a  portion  of  the  property  insured,  both  real  and   personal. 
On  the  15th  of  May,  1894,  the  contest  over  the  will  resulted 
in  its  admission  to  probate  and  the  appointment  of  tlie  plain- 
tiff as  executor.     July  11th,  1894,  proofs  of  loss  were  sworn 
to  by  tlie  plaintiff  and  shortly  thereafter  mailed  to  the  defend- 
ant, which  received  them  at  the  home  office  in  St.  Louis,  July 
23,  1 S94,  and  retained  them  without  objection.     The  loss  not 
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having  been  paid,  on  the  29th  of  October  following  this  suit 
was  commenced  upon  the  policy.  The  defendant  pleaded  as 
defenses  that  the  action  was  not  begnn  within  twelve  months 
next  after  the  lire,  although  there  was  a  limitation  by  contract 
to  that  period,  that  written  notice  of  the  loss  was  not  immedi- 
ately given,  and  that  proofs  of  loss  were  not  furnished  within 
sixty  days  after  the  fire,  as  required  by  the  policy. 

Upon  the  trial,  after  the  defendant's  counsel  had  expressly 
stated  that  he  did  not  ask  to  have  any  question  submitted  to 
the  jury,  the  court,  upon  motion  of  the  plaintiflF,  directed  a 
verdict  in  his  favor  for  the  eum  of  $612,  the  admitted  valne 
of  the  property  destroyed,  with  interest  from  the  23d  of  Sep 
tember,  1894,  and  ordered  that  the  defendant's  exceptions 
should  be  heard  by  the  Appellate  Division  in  the  first  instance, 
and  that  entry  of  judgment  should,  in  the  meantime,  be  sus- 
pended. The  Appellate  Division  having,  by  a  divided  vote, 
sustained  the  exceptions  and  dismissed  the  complaint,  the 
plaintiff  appealed  to  this  court. 

«/,  F,  Parkhurat  for  appellant.  The  one-year  limitation  in 
the  policy  did  not  commence  to  run  until  the  appointment  of 
plaintiff  as  executor.  ( Wenman  v.  M.  Ins,  Co.^  13  Wend. 
268  :  Bucklln  v.  Ford,  5  Barb.  393 ;  Sanford  v.  SanforJ, 
62  N.  Y.  553 ;  Richards  v.  M.  Ins.  Co.,  8  Cranch,  84 ;  Dun- 
ning V,  0.  Nat.  Bank,  6  Lans.  296 ;  Pendleton  v.  Pendleton, 
6  Bush  [Ky.],  469 ;  Ward  v.  West,  38  Ark.  243 ;  Benjamin 
V.  De  Groot,  1  Den.  156 ;  Code  Civ.  Pro.  §  415 ;  Angell  on 
Lim.  §§  54-63,  144 ;  Mayor  v.  //.  F.  Ins.  Co.,  39  N.  Y.  46 ; 
Murray  v.  F.  I.  Co.,  5  B.  &  A.  204;  Braun  v.  Saverweinj 
10  Wall.  218;  Ilohart  v.  C.  T.  Co.,  15  Conn.  145;  St^en  v. 
N.  F.  Ins.  Co.,  89  N.  Y.  328 ;  Hay  v.  S.  F.  Ins.  Co.,  77  N. 
Y.  235.)  Conditions  of  the  policy  as  to  proof  and  procedure 
after  loss  are  entitled  to  a  liberal  and  reasonable  construction 
in  favor  of  the  insured.  {McNally  v.  P.  Ins.  Co.,  137  N.  1 . 
398 ;  Trijyiye  v.  P.  F.  Soc,  140  N.  Y.  26 ;  Ins.  Co.  v.  BoyHfh 
12  Wall.  433 ;  Paltrovitch  v.  P.  Ins.  Co.,  143  N.  Y.  75 ; 
Bumstead  v.  D.  M.  Ins.  Co.,  12  N.  Y.  92;  McLavghUn  v. 
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r.  a  J/.  Ins.  Co.,  23  Wend.  525 ;  Hoffman  v.  A.  F.  Ins.  Co., 
1  Robt.  501 ;  Nixrton  v.  B.  cfe  S.  Ins.  Co.,  7  Cow.  649 ;  Dex- 
ter  V.  :Sorton,  47  K  Y.  65 ;  C,  etc.,  R.  Co.,  v.  Hoyt,  149  U. 
8. 1.)    The  plaintiff  was  not  bound  to  apply  for  the  appoint- 
ment of  a  temporary  administrator  to  bring  this  action.    {Ilall 
T.  Bretinan,  64  Ilun,  397 ;  140  N.  Y.  409 ;  Ilayden  v.  Pierce, 
lU  X.  Y.  519 ;  McGregor  v.  Buel,  24  N.  Y.  166;  Eedlield 
on  Sur.  Prac.  334 ;  In  re  Chase,  32  Hun,  320 ;  Code  Civ.  Pro. 
§  2070 ;  Sanford  v.  Sanford,  62  N.  Y.  554 ;  Richards  v.  M. 
Ins.  Co.,  8  Crancli,  84 ;  BucUin  v.  Ford,  5  Barb.  393 ;  Angell 
on  Lim.  61 ;  Sheldon  v.  Ileaton,  88  Hun,  538 ;  Sebay  v.  Abi- 
thol,  4  M.  &  S.  462 ;  Zt/aj  v.  Iluggin,  69  Cal.  255  ;  Smith  v. 
Duncan,  16  N.  J.  Eq.  240.)     The  general  provisions  of  the 
Code  governing  the  Statutes  of  Limitations  apply  also  to  limi- 
tations by  contract.     {Ilayden  v.  Pierce,  144  N.  Y.  512 
Titus  \\  Poole,  145  N.  Y.  425;  Gee  v.  Torrey,  77  Hun,  23 
Code  Civ.  Pro.  §  415 ;  Hay  v.  S.  F.  Ins.  Co.,  77  N.  Y.  235 
Hoffman  v.  A.  Ins.  Co.,  32  K  Y.  415.)   The  direction  by  the 
trial  court  of  a  verdict  for  the  plaintiff  was  proper,  upon  the 
the  evidence.     {Kenyon  v.  Kenyon,  88  Hun,  211 ;  Rider  v. 
Miller,  86  N.  Y.  507 ;  Gordon  v.  PeopU,  33  N.  Y.  501 ; 
Schwier  V.  N.   Y.  C.  d&  //.  R.  R.  It.  Co.,  90  N.  Y.  558 ; 
Byrne  v.  B.,  C.  &  N.  R.  R.,  58  N.  Y.  S.  R.  128 ;  7^^%  v. 
Riley,  141  N.  Y.  409.) 

I,  JY.  J.7;i^«  for  respondent.  The  plaintiff  is  not  entitled 
to  maintain  this  action  and  the  motion  for  a  nonsuit  should 
have  been  granted  by  the  trial  court  and  the  complaint 
was  properly  dismissed  by  the  Appellate  Division.  (/.  F. 
Ins.  Co.  V.  Coos  County,  151  TJ.  S.  452 ;  Riddlesba/rger 
V.  IL  Ins.  Co.,  7  Wall.  386;  WUkinson  v.  F.  N.  F.  Ins. 
Co.,  T2  X.  Y.  499;  Wheeler  v.  C.  M.  L.  Ins.  Co.,  82  K 
Y.  543;  Wilson  v.  A.  Ins.  Co.,  27  Vt.  99;  W.  M.  L. 
Ins.  Co.  v.  Conner,  98  Penn.  St.  384.)  Under  the  policy 
it  is  prcfvided  where  the  word  "  insured  "  occurs,  it  shall  be 
held  to  include  the  legal  representative  of  the  insured.  And 
the  condition  that  no  action  can  be  sustained  by  the  insured 
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or  her  legal  representative  nnless  commenced  within  twelve 
months  next  after  the  fire  is  a  condition  precedent  which  has 
not  been  performed  or  waived  in  the  case  at  bar,  hence  there 
can  be  no  recovery.     {King  v.   IT.  F.  Ins.  Co,^  47  Hun,  1 ; 
People  V.  A.  S.  B,  Im,  Co.,  69  N.  Y.  S.  R.  721 ;  Riphy  v. 
A,  Ins,  Co.,  30  N.  Y.  163 ;   Wilkinson  v.  F.  N.F.  Lis.  Co., 
72  N.  Y.  499 ;    Wheekr  v.  C.  L.  2f.  Ins.  Co.,  82  X,  Y.  543; 
Tasker  v.  K.  Ins.  Co.,  58  N.  II.  469  ;  Riddlesharger  v.  Ins. 
Co.,  7  Wall.  386 ;  Quinn  v.  R.  Lis.  Co.,  62  N.  Y.  S.  R.  738 ; 
Rettsr  V.  P.  Ins.   Co.,  32  N.  Y.  S.  R.  686 ;  Chambers  v.  A. 
Lis.  Co.,  51  Conn.  17 ;  Bradley  v.  P.  Ins.  Co.,  28  Mo.  App. 
7.)     Under  the  wording  of  the  New  York  standard  policy  the 
short  contractual  twelve  months'  limitation  commences  to  run 
from  the  day  of  the  fire,  not  from  the  time  the  loss  matures 
or  becomes  due  and  payable.     {King  v.  W.  F.  Lis.  Co.,  47 
Hun,  1 ;  Quiym  v.  R.  Ins.  Co.,  62  N.  Y.  S.  R.  738 ;  PeopU 
V.  A.  S.  B.  Lis.   Co.,  69  N.  Y.  S.  R.  721;  Chambers  v.  A. 
Ins.  Co.,  51  Conn.  17 ;  Bradley  v.  P.  Ins.  Co.,  28  Mo.  App. 
7;  Johnson  v.  II.  Ins.  Co.,  91  HI.  92 ;  Carraway  v.  Jf.  Lis. 
Co.,  31  La.  Ann.  298  ;  Proska  v.  McCormick,  56  Iowa,  318 ; 
132  N.  Y.  334.)     By  the  policy    time  is  made  the  essence 
of  the  contract.     ( Wheeler  v.  C.  M.  L.  Ins.  Co.,  82  N.  Y. 
543.)     The   fact   that  there  was  a  contest  over  the  probate 
of  the  will  which  lasted  two  or  three  years  is  no  excuse. 
(Bliss'  Code,  §  2088 ;  Redfield  on  Surr.  Prac.  [2d  ed.]  345 ; 
Wllki7ison  v.  F.  J\\  F  Ins.  Co.,  72  X.  Y.  499 ;   W/teefer  v. 
C.  M.  L.  Ins.  Co.,  «2  N.  Y.  543 ;  RiddUsharger  v.  //.  Us. 
Co.,  7  Wall.  386;  Deehe  v.  Johnson,  19  Wend.  500;    Wihm 
V.  A.  Lis.  Co.,  27  Vt.  99;  Better  v.  P.  Ins.  Co.,  32  X.  Y.  S. 
R.  6S6;  Elliot  v.  M.  B.  Assn.,  59  X.  Y.  S.  R.  139.)     The 
general  Statute  of  Limitation  prescribed  by  law  or  the  Code 
has   no   application  to  a  limitation   stipulated   by    conti'act. 
{Wilkinson  V.  F.  N.  F.  Ins.  Co.,  72  X.  Y.  499;  Riddhs- 
larger  v.  //.  Ins.  Co.,  7  Wall.  386 ;  Better  v.  P.  Ins.  Co.,  32 
N.  Y.  S.  R.  686;  Qumn  v.  R.  Ins.  Co.,  62  X.Y.  S.  R.  738; 
People  V.  A.  S.  B.  Ins.  Co.,  69  X.  Y.  S.  R.  721 ;  Talker  v. 
K.  Ins.  Co.,  58  X.  H.  469 ;  Proska  v.  McCorrnlck,  56  Iowa, 
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318.)     The  learned  trial  court  intimated  that  the  death  of  the 
assured  was  an  act  of  God  that  excused  the  commencement  of 
the  action   until   tlie   will   was   probated.     This   was  error. 
( Wheeler  v.  C.  M,  Z.  Ins.  Co,,  82  N.  Y.  543 ;  Dexter  v.  ITor- 
ton,  47  N.  Y.  62 ;  Harmony  v.  Bingham,  12  N.  Y.  99.;  Tomp- 
kins V.  Dudley,  25  N.  Y.  272 ;  Beehe  v.  Johnson,  19  Wend. 
500 ;    Ward  v.  U.  B,  B.  Co,,  125  N.  Y.  230 ;  Booth  v.  S.  D. 
R.  2f.  Co.,  60  N.  Y.  487;  School  Dist.  v.  Dauchy,  25  Conn. 
530;   Wolfe  v.  Iliyayes,  20  N.  Y.  197;  Clark  v.   Gilbert,  26 
N.  Y.  279 ;  Spalding  v.  Rosa,  71  N.  Y.  40.)     The  non-per- 
formance of  a  contract  is  not  excused  by  the  act  of  God,  when 
it  may  be  substantially  carried  into  effect,  although  the  act  of 
God  makes  a  literal  and  precise  performance  of  it  impossible. 
(  Williams  v.  Vanderhilt,  28  jS.  Y.  217;  Beebe  v.   Johnson, 
19  Wend.  500  ;  Blacksmith  v.  Fellows,  7  N.  Y.  401 ;  Norton 
V.  Woodruff,  2  N.  Y.  153;  Tompkins  v.  Dudley,  25  N.  Y. 
272 ;  Harmony  v.  Birujham,  12  N.  Y.  99 ;  Wheeler  v,  C  M. 
L.  Ins.  Co.,  82  N.  Y.  543.)     To  excuse  non-performance  it 
mnst  appear  that  the  thing  to  be  done  cannot  by  any  means 
be  accomplished ;  mere  difficulty  of  performance  is  not  enough 
and  it  is  not  a  proper  case  for  a  court  of  equity  to  interfere 
and  grant  relief.     (  Wheeler  v.  C  M.  L.  Ins.  Co.,  82  N.  Y. 
543.)     There  is  no  evidence  in  this  case  that  establishes  a 
waiver  or  creates  an  estoppel.     (  Walsh  v.  //.  F.  Ins.  Co.,  73 
N.  Y.  5 :  Marvin  v.  U.  L.  Ins.  Co.,  85  N.  Y.  278 ;  Quintan 
V.  P.   W.Ins.  Co.,  133  N.  Y.  356 ;  Allen  v.  G.  A.  Ins.  Co., 
123  N.  Y.  6 ;  Messelhack  v.  Norman,  122  X.  Y.  578  ;  Baum- 
gartel  v.  P.  W.  Ins.  Co.,  136  N.  Y.  547 ;  Hill  v.  Z.  A.  Corp., 
30  N.  Y.  S.  K.  539;  Walton  v.  A.  lis.  Co.,  116  N.  Y.  317; 
Walker  v.  P.  Ins.   Co.,  69  N.  Y.  S.  K  817;  Kyle  v.  C.  A. 
Co.y  144  Mass.  43 ;  W.  M.  F.  Ins.  Co.  v.   Conner,  98  Perm. 
St.   384;  Moore  v.  H.  F.  Ins.  Co.,  141  N.  Y.  219.)     If  the 
short  contractual  limitation  in  the  policy  is  not  wholly  a  mat> 
ter  of  contract  it  does  not  help  the  plaintiff,  as  the  general 
Statute  of  Limitation  would  not  apply.     {Qainn  v.  R.  Ins. 
Co..,  62  N.  Y.  S.  K.  738 ;  81  Hun,  207 ;  Ilill  v.  Supervisors, 
119  1^.  Y.  344;  Dunham  v.  Sage,  7  Lans.  419.) 


456  MA-rrHEws  v,  American  Central  Ins.  Co.      [Dec, 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  154. 

Vann,  J.  The  policy  in  question  provided  that  if  a  lire 
should  occur  "the  insured"  should  "give  immediate  notice  of 
any  loss  thereby  in  writing  to "  the  company,  and  "  within 
sixty  days  after  the  fire"  should  furnish  proofs  of  loss  "signed 
and  sworn  to  by  said  insured."  It  further  provided  that  the 
loss  should  not  become  payable  until  sixty  days  after  the 
recei])t  by  the  company  of  the  proofs  of  loss,  and  that  "  no 
suit  or  action  on  this  policy,  for  the  recovery  of  any  claim, 
shall  be  sustainable  in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve  months  next  after 
the  fire."  By  a  subsequent  clause  it  was  stipulated  that  when- 
ever the  word  "insured"  occurred  in  the  policy  it  should  "be 
held  to  include  the  legal  representatives  of  the  insured,"  and 
by  a  preceding  clause  that  any  change  in  interest,  title  or  pos- 
session, "  other  than  by  death  of  the  insured,"  should  avoid 
the  policy. 

As  the  fire  occurred  after  the  death  of  Mrs.  Silvernaih  "  the 
insured  "  at  the  date  of  the  loss  was  either  the  person  who,  in 
the  course  of  time,  should  be  appointed  by  the  surrogate  to 
administer  upon  her  estate,  or  the  persons  interested  in  her 
estate  who  expected  to  share  therein.  (13  Am.  &  Eng.  Ency. 
of  Uw,  221 ;  21  id.  18 ;  Greenwood  v.  Holhrooh,  111  N.  Y. 
465.)  As  "  legal  representatives  "  are  equivalent  to  "  execu- 
tors and  administrators,"  where  the  subject-matter  or  context 
do  not  control  the  meatiing,  we  will  first  proceed  upon  the 
assumption  that,  on  the  death  of  the  testatrix,  the  words  "  the 
insured,"  as  used  in  the  policy,  referred  to  the  legal  represen- 
tative to  be  appointed  by  the  surrogate.  That  person  could 
not,  in  the  nature  of  things,  be  known  until  the  appointment 
was  actually  made,  as,  in  the  case  of  testacy,  the  executor 
nominated  might  die  or  decline,  and,  in  case  of  intestacy,  none 
of  the  persons  entitled  to  the  right  of  administration  might 
accept  the  trust.  The  policy,  although  of  the  standard  form, 
was  prepared  by  insurers,  who  are  presumed  to  have  had 
their  own  interests  primarily  in  view,  and  hence,  when  the 
meaning  is  doubtful,  it  should  be  construed  most  favorably  to 


1897.]      Matthews  v,  American  Central  Ins.  Co.  457 


N.  Y.  Rep.  J  Opinion  of  the  Court,  per  Vann,  J. 


the  insured,  who  liad  nothing  to  do  with  the  preparation 
thereof.  {Richer son  v.  Hartford  Fire  Ins.  Co.^  149  N.  T. 
307,  313;  L.  1886,  ch.  488 ;  L.  1892,  ch.  690,  §  121.) 

Moreover,  when  a  literal  construction  would  lead  to  mani- 
fest injustice  to  the  insured  and  a  liberal  but  still  reasonable 
construction  would  prevent  injustice   by   not   requiring  an 
impossibility,  the  latter  should  be  adopted,  because  the  parties 
are  presumed,  when  the  language  used  by  them  permits,  to 
have  intended  a  reasonable  and  not  an  unreasonable  result. 
{Trippe  v.    Provident  Fund  Society^  140  N.  Y.  23,  26; 
McXalhj  v.  Phomix  Ins,   Co,,  137  N.  Y.  389.)     Hence,  it 
cannot  be  held  that  the  policy  became  of  no  value  upon  the 
death  of  IVIrs.  Silvernail,  because,  at  that  moment  she  had,  and 
of  necessity,  could  have,  no  legal  representative  to  give  imme- 
diate notice  of  a  fire  if  one  had  occurred.     So,  when  the  fire 
actually  occurred  there  was  still  no  legal  representative  to  give 
the  notice  specified,  yet  the  liberal  construction  that  always 
obtains  with  reference  to  the  procedure  after  a  loss,  does  not 
permit  us  to  hold  that  the  policj'  became  void  because,  under 
the  circumstances  then  existing,  the  notice  was  not  given  at 
once.     {Paltrovitch  v.  Phcmix  Ins.  Co.,  143  N.  Y.  73,  76.) 
As  the  policy  provides  for  the  effect  of  death,  and  includes, 
under  the  head  of  "  the  insured,"  the  legal  representative  of 
the  insured,  the   parties  necessarily  contemplated   a  period 
longer  or  shorter  in  duration,  depending  upon  circumstances, 
when  there  could  be  no  one  authorized  to  act  for  the  estate. 
Hence,  the  covenants  that  "  the  insured  "  should  give  written 
notice  immediately  after  the  fire,  and  that  within  sixty  days 
"the  insured"  should  sign,  swear  to  and  deliver  proofs  of  loss, 
are  to  be  considered  in  the  light  of  what  may  reasonably  be 
presumed  to  have  been  within  the  contemplation  of  the  par- 
ties when  they  entered  into  those  covenants,  as  to  the  possi- 
bility of  literal  performance  in  case  of  §  fire  after  the  death  of 
the  original  "  insured  "  and  before  any  opportunity  to  have  a 
legal  representative  appointed  by  the  surrogate.     The  words 
**  iinmediately  after  the  fire,"  as  used  with  reference  to  the 
preliminary  notice,  and  •'  sixty  days  after  the  fire,"  as  used 
58 
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with  reference  to  the  proofs  of  loss,  are  to  be  construed,  not 
literally  in  all  cases,  but  in  the  light  of  what  was  reasonable 
and  possible  in  the  case  in  hand.  {Bennett  v.  Lycoming  G. 
M.  Ins.  Co.,  67  N.  Y.  274 ;  Richards  on  Insurance,  §  160.) 
The  law  does  not  require  impossibilities.  The  disability  to 
sue,  caused  by  war,  has  been  held  to  relieve  a  policyholder 
from  the  consequences  of  failing  to  bring  suit  within  twelve 
months  after  a  loss,  as  required  by  the  policy,  because  compli- 
ance was  impossible  under  the  circumstances.  {Sernmes  v. 
Hartford  Ins,  Co.,  13  Wall.  158.)  The  same  cause  was  lield 
for  the  same  reason  to  legally  excuse  the  non-payment  of  premi- 
ums upon  a  policy  of  life  insurance  as  required  by  its  terins. 
{Cohen  V.  N.  Y.  Mut.  Life  Ins.  Co.,  60  N.  Y.  610.)  Still,  as 
the  covenants  in  question  are  essential  to  the  safe  con- 
duct of  the  insurance  business,  in  order  to  enable  the 
insurer  to  promptly  investigate  the  facts  connected  with 
a  lire,  to  provide  for  paying  or  defending,  or  for  rebuild- 
ing, if  it  so  elected,  it  is  incumbent  upon  those  interested 
in  tlie  policy  to  make  reasonable  efforts  to  see  that  the 
covenants  are  kept  and,  within  a  reasonable  time,  to  use  sucli 
agencies  as  the  law  provides,  in  order  that  they  may  be  kept, 
if  possible.  As  was  said  by  this  court  in  Wheeler  v.  Conn. 
Mut  Life  Ins.  Co.  (82  N.  Y.  543,  550),  with  reference  to  the 
failure  to  pay  premiums  of  life  insurance  owing  to  the 
insanity  of  the  insured  and  the  infancy  of  the  fissignees  of 
the  policy  :  "  After  Vose  became  insane  he  was  not  really  the 
party  in  interest.  He  had  assigned  the  policies  to  his  chil- 
dren, and  they  were  the  parties  interested  therein  and  to  be 
affected  by  a  failure  to  perform  the  condition  of  the  con- 
tract. Although  Vose  was  their  guardian,  if  incapacitated 
by  his  insanity  a  competent  person  could  have  been  appointed 
in  his  place ;  and  hence  his  insanity  was  not  necessarily  an 
insuperable  obstacle  to  their  performance  of  the  condition  of 
the  policy,  and  they  were  not  relieved  thereby."  Those  who 
expect  to  share  in  the  proceeds  of  the  policy,  when  paid,  can- 
not trifle  with  the  subject  nor  delay  action  that  would  naturally 
result  in  compliance  with  the  requirements  of  the  contract. 
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If  the  appointment  of  an  executor  or  administrator  cannot 
for  any  reason  be  secured  with  ordinary  promptness,  it  woiild 
not  be  a  reasonable  construction  of  the  policy  to  cast  all  the 
risk  and  inconvenience  of  the  delay  upon  the  insurer,  pro- 
vided those  interested  in  the  estate  could  procure  the  appoint- 
ment of  a  temporary  representative,  who,  by  taking  the  neces- 
sary steps,  could  keep  the  covenants  entered  into  by  the  insured. 
It  is  provided  by  section  2670  of  the  Code  of  Civil  Pro- 
cedure that,  on  the  application  of  a  creditor,  or  a  person  inter- 
ested in  the  estate,  the  surrogate  may  in  his  discretion  issue 
to  one  or  more  suitable  persons  letters  of  temporary  admin- 
istration, where  delay  necessarily  occurs  in  the  granting  of 
letters  testamentary  or  of  administration  owing  to  a  contest 
before   the  surrogate,  arising  on  an  appUcation  therefor  or 
for   probate   of  a  will,   or   for  any  other  cause.     At  least 
ten  days'  notice  must  be  given  to  each  party  to  the  proceed- 
ing who  has  appeared,  but  the   period   may   be  shortened 
to  not  less  than  two  days  by  the  surrogate  upon  proof  that  the 
safety  of  the  estate  requires  it.     A  temporary  administrator, 
thus  appointed,  "  has  authority  to  take  into  his  possession  per- 
sonal property ;  to  secure  and  preserve  it ;  and  to  collect  choses 
in  action ;  and,  for  either  of  those  purposes,  he  may  maintain 
any  action  or  special  proceeding."     (§  2672.)     It  is  further 
provided  that,  "where  a  temporary  administrator  is  appointed, 
in  consequence  of  a  contest  respecting  a  will  of  real  property, 
the  order  appointing  him   may  confer  upon  him  authority  to 
take  possession  of   real  property,  in   the   same   or   another 
county,  which  is  affected  by  the  will,  and  to  receive  the  rents 
and  profits  thereof.     The  surrogate  may,  by  an  order,  confer 
upon  him  authority  to  lease  any  or  all  of  the  real  property,  for 
a  term  not  exceeding  one  year ;  or  to  do  any  other  act  with 
respect  thereto,  except  to  sell  it,  which  is,  in  the  surrogate's 
opinion,  necessary  for  the  execution  of  the  will,  or  the  preser- 
vation or  benefit  of  the  real  property.     For  either  of  these 
purposes,  he  may  maintain  or  defend  any  action  or  special 
proceeding."     (§  2675.)     While  other  powers  are  conferred 
by    statute,  or  may  be  conferred  by  the  surrogate,  under  its 
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authority,  upon  a  temporary'  administrator,  these  are  sufficient 
for  the  purpose  of  discussing  the  question  now  before  us. 

The  will  of  Mrs.  Silvernail  embraced  both  real  and  personal 
property,  including  by  specific  mention  the  farm  upon  which 
the  burned  buildings  stood,  and  indirectly  the  produce 
destroyed,  through  the  power  to  sell  the  same  in  order  to  pay 
pecuniary  legacies.  The  executor  was  given  the  right  to  sell 
the  farm  after  five  years,  with  power  to  lease  the  same  in  the 
meantime.  The  income,  after  deducting  interest  and  taxes, 
was  to  be  applied  upon  the  incumbrances,  and  the  proceeds  of 
the  sale,  after  payment  of  all  the  debts  of  the  testatrix,  were 
to  be  divided  among  her  children. 

A  fire  insurance  policy,  after  a  loss  has  occurred,  is  a  chose 
in  action,  and  a  temporary  administrator  could  collect  the 
same  and,  if  necessary,  commence  an  action  for  that  purpose. 
Whether  the  proceeds,  when  collected,  would  be  real  or  per- 
sonal property,  or  both,  is  unimportant  in  this  case,  as  the 
power  to  collect  is  the  vital  fact.  That  power  necessarily 
implies  the  further  power  to  do  whatever  is  requisite  in  order 
to  perfect  the  chose  in  action  so  that  collection  can  be  enforced, 
for  the  power  to  do  an  act  includes  the  power  to  do  all  that 
is  i-easonably  necessary  to  do  it  effectively.  (Hall  v.  Lauder- 
dale, 46  N.  Y.  70,  73  ;  Parker  v.  Snj?ervisor8,  106  N.  Y. 
392.)  Independent,  therefore,  of  the  provisions  of  the  statute 
empowering  the  surrogate  to  confer  authority  upon  the  tempo- 
rary administrator  in  regard  to  real  estate,  when  there  is  a  contest 
respecting  a  will  of  realty,  we  think  that  the  right  to  collectthe 
policy  carried  with  it  the  right  to  servo  all  such  notices  as  the 
policy  required,  in  order  to  make  it  collectible.  Hence,  it  was 
within  the  power  of  the  persons  expecting  to  share  in  the 
property  of  tlie  testatrix  to  do  something  toward  keeping  her 
covenants  with  tlie  defendant.  While  it  is  true  that  their 
application,  if  made  to  the  surrogate,  was  subject  to  his  dis- 
cretion, it  cannot  be  presumed  that  he  would  have  hesitated  to 
appoint  a  temporary  administrator  if  the  facts,  bearing  upon 
the  subject,  were  spread  before  him  that  appear  in  the  record 
now  before  us.     {McGregor  v.  Buel,  24  K  Y.  166,  169.) 
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Moreover,  even  if  the  application,  although  made  in  due  time 
and  form,  had  failed,  it  would  have  relieved  the  beneficiaries 
under  the  will  from  the  accusation  of  negligence  that  is  now 
brought  against  them,  for  they  could  say  in  answer  thereto, 
"We  have  done  all  that  we  could."  No  excuse,  sufficient  or 
otherwise,  for  non-action  was  shown,  such  as  absence,  insanity, 
infancy,  or  want  of  knowledge  that  the  fire  had  taken  place. 
The  subject  of  applying  for  a  temporary  administrator  was 
under  discussion  among  the  heirs  while  the  contest  over  the 
will  was  in  progress.  Not  long  after  Mrs.  Silvernail  died,  the 
plaintiff  deposited  the  will  with  the  surrogate,  and  informed 
him  that  he  did  not  want  to  have  anything  to  do  with  it,  but 
after  the  lapse  of  several  months,  upon  the  request  of  certain 
creditors  of  the  testatrix,  he  consented  to  act,  and  thereupon 
proceedings  were  begun  to  prove  the  will.  Mrs.  Silvernail 
left  three  cliildren,  each  of  whom  was  a  devisee  or  legatee 
under  the  will,  and  all  were  of  full  age  and  competent  to  act, 
except  one,  who  was  an  infant  of  thirteen  when  her  mother 
died.  Two  of  them,  at  least,  lived  within  sight  of  the  build- 
ing in  question  at  the  time  of  the  fire.  So  far  as  appears, 
therefore,  there  was  no  reason  why  a  temporary  administrator 
should  not  have  been  applied  for  and  appointed.  The  con- 
tingency of  death  was  foreseen  and  provided  against  by  pro- 
visions in  the  policy  which  kept  it  alive  notwithstanding  that 
event.  {Dolan  v.  liodgers,  149  N.  Y.  489 ;  Dexter  v.  JVor- 
ian,  47  N.  Y.  62.)  The  legal  representative  was  by  the  con- 
tract substituted  as^  "the  insured,"  upon  whom  rested  the 
burden  of  performing  those  covenants  which  Mrs.  Silvernail 
had  entered  into.  The  insurance  company  was  under  no  obli- 
gation to  procure  the  appointment  of  an  administrator,  tem- 
porary or  permanent,  even  if  it  had  been  in  a  position  to, 
because  its  promise  to  pay  was  dependent  on  prior  action  by 
the  insured,  but  those  entitled  to  the  proceeds  of  the  policy 
wlien  paid  were  bound  to  do  so,  if  they  could  by  reasonable 
effort,  so  that  the  agreement  could  be  performed  on  the  part 
of  "  the  insured." 

If  the  executor  could  have  acted  by  virtue  of  the  power  con- 
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ferred  by  the  will,  without  probate  or  other  action  by  the 
surrogate,  his  default  is  too  apparent  to  require  discussion. 

Upon  the  assumption  that  the  legal  representatives  of  the 
insured,  referred  to  in  the  policy,  included  the  heirs  at  law, 
next  of  kin,  legatees  or  devisees,  as  the  case  may  be,  the  situ- 
ation of  the  plaintiff  is  not  improved,  because,  according  to 
that  theory,  there  was  no  time  when  competent  persons,  sus- 
taining one  or  more  of  those  relations  to  the  decedent,  with 
full  knowledge  of  all  the  facts,  could  not  have  given  the  pre- 
liminary notice  and  furnished  the  proofs  of  loss.  (  Wyinan 
V.  Wyma7i,  26  N.  Y.  253 ;  O'Brien  v.  Pfuenix  Iris.  Co.,  76 
N.  Y.  459  ;  Greemoood  v.  Ilolhrook,  111  N.  Y,  465.)  The 
delay  in  serving  notices  and  in  bringing  the  action  was  in  no 
respect  owing  to  the  defendant,  which,  so  far  as  appears,  did 
nothing  to  mislead  any  one,  or  to  waive  the  defenses  it  now 
insists  upon. 

Some  evidence  was  giving  tending  to  show  that  a  son  of  the 
testatrix,  about  ten  days  after  the  fire,  signed  and  swore  to  a 
statement  of  the  loss  and  delivered  it  to  an  aunt,  but  he  could 
not  tell  what  she  did  with  it.  She  died  before  the  trial  and 
there  was  no  satisfactory  evidence  to  show  that  the  statement 
sworn  to  by  the  son  ever  reached  the  defendant.  One  witness 
testified  that  he  saw  a  lady,  who,  as  he  thought,  was  a 
*'  Silvernail,"  deliver  a  paper  to  a  man  who  claimed  to  be  an 
adjuster  and  that  they  talked  about  the  loss.  The  nature  or 
contents  of  the  paper  was  not  shown  and  it  did  not  appear 
that  the  man  was  an  adjuster  for  the  defendant,  except  by  the 
veriiication  of  the  answer,  which  was  not  put  in  evidence. 
But  even  assuming  that  there  was  evidence  to  sustain  a  finding 
that  both  the  preliminary  and  final  notice  of  loss  were  given  to 
the  defendant  as  required  by  the  policy,  the  fact  remains  that 
this  action  was  not  begun  until  long  after  the  time  limited  for 
that  purpose  had  elapsed,  and  yet  no  lawful  reason  is  given  for 
not  procuring  temporary  administration  in  time  to  liave  sued 
within  the  stij^ulated  period. 

Therefore,  whetlier  the  policy  means  by  legal  representa- 
tive the  appointee  of  the  surrogate,  or  some  person  directly 
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interested  in  the  estate,  or  both,  there  was  a  failure  to  comply 
with  its  provisions,  with  no  excuse  for  non-compliance.  ^  The 
"insured  "  was  bound  by  contract  to  do  certain  acts,  as  con- 
ditions precedent  to  the  right  to  recover,  and  was  under  a 
legal  obligation,  if  there  were  obstacles  in  the  way,  of  making 
a  reasonable  eflFort  to  remove  them.     {Tlowland  v.  Edtrhoiids^ 
24  N.  Y.   307,  308  ;  Piyi^ter  v.  Kingsbury,  71  N.  Y.  588  ; 
Reining  v.  City  of  Buffalo,  102  N.  Y.   308.)     If,  after  due 
diligence,  they  had  proved  insurmountable  for  a  time,  the 
delay  would  have  been  excusable,  and  performance  at  the 
earliest  practicable  moment  thereafter  would  have  been  suffi- 
cient, but  to  excuse  non-performance  it  must  appear  that  the 
act  to  be  done  could  not,  by  any  reasonable  means,  have  been 
accomplished.     Mere  difficulty  of  performance  is  not  enough. 
{Wheekr  v.   Conn.   MuL  L.  Ins.   Co.,  82  N.  Y.  543,  55U 
In  Sanford  v.  Sanford  (62  K.  Y.  553)  it  appeared  that  tKe 
defendant's  intestate  was  adjudged  an  idiot  in  1847,  and  that 
the  committee  then  appointed  died  in  1854.     The  intestate 
died  December  9, 1864,  and  during  the  ten  years  preceding 
his  death  he  had  boarded  with  the  plaintiff  and  was  clothed 
and    cared   for  by  her,  and   she   paid   his  necessary  funeral 
expenses,   yet   it  was  held   that  the  Statute  of    Limitations 
applied  to  the  whole  claim  accruing  before  the  death  of  the 
intestate.     Judge  Allen  said  :  "  There  was  no  legal  impedi- 
ment to  an  action  against  the  intestate.     Had  there  been  a 
committee  in   office,  the  creditor  could  have  petitioned  the 
<5onrt  either  for  a  summary  adjustment  and  payment  of  her 
claim,  or   for   leave   to  sue.     As   there   was  no   committee, 
although  it  seems  the  judgment  of  the  court,  determining  that 
the  debtor  was  non  coinpos  mentis,  was  in  force,  the  plaintiff 
nii^ht  have  applied  to  the  court  for  leave  to  sue,  or,  perhaps, 
have  brought   an  action   without   such   leave.     One   or   the 
other  of  these  courses  was  open  to  the  plaintiff,  and  which 
would  have  been  the  proper  practice  it  is  not  necessary  to 
determine." 

The  failure  to  apply  for  a  temporary  administrator  and  to 
endeavor  through  him  to  give  the  notices  required  by  the 
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policy  and  essential  to  perfect  the  cause  of  action,  and  tlien  to 
liave  suit  brought  therefor  within  the  period  stipulated,  was 
absolute  and  without  excuse,  and  hence  the  plaintiff,  upon  the 
facts  now  presented,  was  not  entitled  to  recover.  The  motion 
for  a  nonsuit,  which  raised  generally  or  specifically  all  of  the 
defenses  discussed,  should  have  been  granted  because  it  affirm- 
atively appeared  that  the  conditions  of  the  policy  had  not 
been  complied  with  by  "  the  insured." 

The  judgment  of  the  Appellate  Division  not  only  sustained 
the  exceptions  taken  by  the  defendant  upon  the  trial,  but  also 
dismissed  the  complaint  on  the  merits.     This  it  had  no  power 
to  do.     The  Code  of  Civil  Procedure  provides  two  methods  of 
review  by  the  Appellate  Division,  before  the  entry  of  judg- 
ment, when  the  trial  was  before  a  jury.     The  first  is  author- 
ized by  section   1000  which   permits  the  presiding  judge,  in 
his  discretion,  to  order  that  the  exceptions  taken  during  the 
trial  be  heard  in   the  first  instance  by  the  Appellate  Division 
and  that  judgment  be  suspended  in  the  meantime.     In  such  a 
case,  as  the  section  further  provides,  "  the  exceptions  must  be 
heard  upon  a  motion  for  a  new  trial,  which  must  be  decided 
by   the    Appellate    Division."      The    decision  should  either 
grant  or  deny  the  motion.     If  the  exceptions  were  well  taken, 
the  motion  should  be  granted  and  the  case  sent  back  for  a 
new  trial.     If  the  exceptions  were  not  well  taken,  the  motion 
should  be  denied  and  judgment  entered  on  the  verdict,  or  the 
order  of  nonsuit  as  the  case  may  be.     (Hilda  v.  Arnerican 
Glucose   Co.,  151   N.  Y.  549.)     The  only  function  of  the 
Appellate  Division  is  to  grant  or  deny  the  motion  and  order 
judgment  accordingly.     It  cannot  go  farther  and  dismiss  the 
complaint  on  the  merits,  because  the  Code  does  not  authorize 
it.     The  verdict  or  order  is  the  authority  for  the  entry  of  a 
final  judgment,  and  if  the  exceptions  are  not  sustained   the 
judgment  must  be  in  favor  of  the  party  for  whom  the  verdict 
was  rendered,  while,  if  the  exceptions  are  sustained,  there  CAn 
be  no  final  judgment,  but  simply  the  award  of  a  new  trial. 

The  second  method  of  reviewing  before  judgment  is  when 
a  verdict  is  taken  subject  to  the  opinion  of  the  court  as  autlior- 
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ized  by  section  1185  of  the  Code.  In  such  a  case  the  motion 
is  not  for  a  new  trial,  but  for  judgment,  and  it  may  be  made 
by  either  party  before  the  Appellate  Division  under  section 
1234.  TJie  decision  of  a  motion  of  that  kind  necessarily 
involves  a  direction  for  judgment. 

As  the  case  now  before  us  arose  under  section  1000,  the 
action  of  the  learned  Appellate  Division  in  dismissing  the 
complaint  was  inadvertent  and  without  authority. 

The  judgment  appealed  from  should,  therefore,  be  so 
modified  as  to  sustain  the  defendant's  exceptions  and  order  a 
new  trial,  and  as  so  modified  ajBSrmed,  with  costs  to  abide 
event. 

Martin,  J.  (dissenting).     In  this  case  the  cause  of  action 
did  not  accrue  until  after  the  death  of  the  testatrix.     At  that 
time  there  was  no  person  who  was  authorized  to  enforce  or 
comply  with  the  provisions  and  requirements  of  the  policy. 
Until  a  representative  of  the  estate  of   the  testatrix  was 
appointed,  who  was  authorized  to  commence  an  action  and 
perform  the  conditions  of  the  policy,  neither  the  contractual 
limitation  commenced  to  run  nor  was  the  previous  non-per- 
forraance  of  its  condition  a  bar  to  the  action.     The  fact  that 
the  appointment  of  a  temporary  administrator  might  have 
been  applied  for  does  not  change  the  situation.     "Whether  an 
administrator  would  be  appointed  rested  wholly  in  the  discre- 
tion  of  the  surrogate,  and  no  certainty  that  it  would  have 
been  done  existed  at  any  time.     The  creditors  and  other  per- 
sons interested  in  the  estate  were  not  required  to  make  that 
experiment  to  protect  their  rights  under  the  policy. 
I  think  the  judgment  should  be  reversed. 
Vajj^n,  J.,  reads  for  modification  and  aflSrmance ;  Andrews, 
Ch.   J-,   Gray,   Bartlett  and   Haight,  JJ.,  concur;  Mar- 
tin, J-,  reads  memorandum  for  reversal,  and  O'Brien,  J., 
concurs. 

Jadgment  modified  and  afi^rmed. 
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Edward  R.  Sghafer,  as  Administrator  of  Franz  Schafer, 
Deceased,  Appellant,  v.  The  Mayor,  Aldermen  and  Com- 
monalty OF  THE  City  of  New  York,  Respondent. 

1.  Municipal  Corporations  —  Liability  for  Condition  op  Street. 
If  a  city  suffers  the  public  to  treat  land  in  a  laid  out  and  partially  Improved, 
but  not  formally  opened,  street  as  an  ordinary  street,  it  is  bound  to  keep  it 
in  a  reasonably  safe  condition. 

2.  Obstruction  in  Street  —  Negligence.  Leaving  a  water-main 
manhole,  with  a  cover  projecting  for  several  inches  above  the  surface, 
in  the  middle  of  a  traveled  track  which  the  city  is  bound  to  keep  in  a  rea- 
sonably safe  condition  as  a  street,  constitutes  an  obstruction  which  will 
raise  a  question  of  fact  as  to  the  negligence  of  the  city  in  case  a  traveler 
is  injured  thereby. 

8.  Contributory  Negligence.  When,  in  an  action  for  damages  for 
a  deafrh  caused  by  the  negligence  of  another,  there  is  some  evidence  show- 
ing the  exercise  of  reasonable  care  by  the  decedent,  the  fact  that,  owing 
to  the  circumstances,  the  evidence  of  care  is  weak,  does  not  justify  taking 
the  question  of  contributory  negligence  from  the  jury. 

4.  Death  Caused  by  Driving  against  Obstruction  in  Street — Evi- 
dence OF  Care.  In  an  action  to  recover  from  the  city  of  New^  York 
damages  for  a  death  caused  by  the  collision  of  the  wagon  driven  by  the 
decedent  with  a  projecting  manhole  cover  in  the  middle  of  the  traveled 
track  in  an  unpaved  street,  the  evidence  showed  that  just  before  striking 
the  manhole  cover,  the  decedent  had  been  thrown  from  his  seat  on  to  the 
pole,  in  crossing  the  curb  of  an  intersecting  avenue,  which,  as  partially 
worn  down  by  travel,  formed  a  part  of  the  beaten  track,  about  twenty 
feet  from  the  manhole  and  very  near  an  elevated  railroad  column;  that  in 
passing  over  the  curb  he  was  seen  to  get  a  better  hold  on  the  lines  and  to 
be  in  control  of  his  horses;  and  that  in  the  interval  before  striking  the 
manhole  cover  he  was  balancing  on  the  pole  and  struggling  to  keep  on  the 
wagon.  Held,  that  while  the  evidence  of  care  on  the  part  of  the  decedent 
was  weak,  it  called  for  a  submission  of  the  question  of  contributory  negli- 
gence to  the  jury,  as  the  jury  could  have  found  that,  situated  as  he  was» 
the  peculiar  circumstances  surrounding  him  relieved  the  decedent  from 
the  exercise  of  greater  care. 

Schafer  v.  Mayor,  12  App.  Div.  384,  reversed. 

(Ajgued  November  29,  1897;  decided  December  7,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered 
December  30,  1890,  affirming  a  judgment  entered  upon  a 
nonsuit  granted  at  Trial  Term. 
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This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiflE's  intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Maurice  Untermyer  for  appellant.     The  circumstances  of 
the  accident  and  the  actions  of  the  deceased,  as  described  by 
the  witnesses,  not  only  tend  to  show  the  absence  of  contribu- 
tory negligence  on  his  part,  but  there  is  direct  evidence  that 
he  exercised  due  care ;  therefore,  the  case  should  have  been 
submitted  to  the  jury.     {Chisholm  v.  State^  141  N.  Y.  246 ; 
Peittngill  v.  City  of  Tankers,  116  N.  1 .  558 ;  Hart  v.  //. 
jR.  B.  Co,,  80  N.  Y,  622 ;  MilUr  v.  N.  Y.  C  dk  H.  Ji.  li. 
a,  Co,,  82  Hun,  164;  Johnson  v.  H,  JR.  R.  R,  Co,,  20  X.  Y, 
65;  Galvin  v.  Mayor,  etc,  112  X.  Y.  223;  Rodrian  v.  If, 
Y.,  X,  11,  (&  R,  R,  R,  Co,,  125  N.  Y.  526 ;  Greany  v.  L,  I, 
R,  R,  Co,,  101  N.  Y.  419;  Massoth  y,  D,  &  II,  C,  Co,,  64 
N.  Y.  524 ;  Bassett  v.  Fish,  75  N.  Y.  303.)     The  acceptance 
and  use  by  the  public  of  a  street  constitutes  it  a  public  street 
so  far  as  the  duty  of  the  city  to  keep  it  in  safe  condition  is 
concerned,  and  the  city  having  allowed  such  use  without  dis- 
sent is  estopped  to  deny  that  it  was  a  public  street.     It  is  a 
question  of  fact  for  the  jury  to  determine  whether  there  was 
such  use  of  One  Hundred  and  Twenty-seventh  street  east  of 
Second  avenue.    {Phelps  v.  City  of  Mankato,  23  Minn.  276  ; 
Sewell  V.  City  of  Cohoes,  75  N.  Y.  45 ;  Gallagher  v.  City  of 
St,  Paul,  28  Fed.  Rep.  305  ;  CHy  of  Cohoes  v.  Morrison,  42 
Hun,  216;  Requa  v.  City  of  Rochester,  45  N.  Y.  129.)    The 
city,  by  putting  the  manhole  in  the  street  and  having  the 
street  patrolled  by  the  police,  assumed  authority  to  control  the 
land  as  a  street,  and  it  is  liable  for  the  injuries  resulting  from 
its  negligence  in  not  keeping  it  safe.     {Mayor,  etc,  v.  Shef- 
field,, 4  Wall.  189 ;  Sewell  v.  City  of  Cohoes,  75  N.  Y.  45.) 
The  city  is  bound  to  keep  its  public  streets  in  a  reasonably 
safe  condition  for  travel,  and  should  not  invite  the  public  to 
use  them  before  it  has  placed  them  in  that  condition.    {Byrne 
V.  City  of  Syracuse,  79  Hun,  555  ;  Taft  v.  City  of  Tray,  18 
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Wkly.  Dig.  478 ;  SeweU  v.  Citj/  of  Cohoes,  75  N.  Y.  45 ;  Weed 
V.  ViL  of  BaUaton  Spa,  76  N.  Y.  329 ;  SauUhury  v.  Vil  of 
Ithaca,  94  N.  Y.  27 ;  Turner  v.  City  of  Newburgh,  109  X. 
Y.  301.)     The  trial  court  erred  in  holding  that  the  city  was 
guilty  of  no  negligence  in  maintaining  the  manhole  in  the 
mannpr  that  it  did.     (L.   1881,  ch.   105.)     If  it  should  be 
decided  that  One  Hundred  and  Twenty-seventh  street,  where 
the  accident  occurred,  was  not  a  public  street,  the  city  should 
still  be  held  liable  for  the  damages  resulting  from  its  act  in 
placing  the  manhole  at  a  dangerous  elevation  in  a  traveled 
path  over  which  the  city  had  no  control.     {Clifford  v.  Dam^ 
81  N.  Y.  52.)     The  city  had  sufficient  notice  of  the  danger- 
ous condition  of  the  street.     The  continued  existence  of  the 
manhole  in  the  condition  in  which  it  was  at  the  time  of  the 
accident  and  the  fact  that  it  was  placed  there  by  the  city  is 
sufficient  to  establish  constructive  notice  to  the  city  of  its  con- 
dition.    (  WiUon  V.  City  of  Troy,  135  I^.  Y.  96 ;  WaUh  v. 
Mayor,  etc,,  107  N.  Y.  220 ;  Turner  v.  City  of  Neioburgh, 
109  N.  Y.  301;  Brusso  v.  City  of  Buffalo,  90  N.  Y.  679; 
RuHsell  V.  Vill-age  of  Canastota,  98  N.  Y.  496 ;  Nelson  v. 
Village  of  Canisteo,  100  N.  Y.  89 ;  Ehrgott  v.  Mayor,  etc., 
96  N.  Y.  273 ;  Batmes  v.  District  of  Columbia,  91  U.  S. 
540 ;  Barton  v.  City  of  Syracuse,  36  N.  Y.  54 ;  Ku7iz  v. 
City  of  Troy,  104  N.  Y.  344.) 

Theodore  Conoly  for  respondent.  There  is  no  evidence  of 
negligence  on  the  part  of  the  defendant  in  maintaining  the 
manhole.  ( TJrquhart  v.  City  of  Ogdenshurg,  91  X.  Y.  67 ; 
nines  V.  City  of  Lockport,  50  N.  Y.  236 ;  Mills  v.  City  of 
BrooUyn,  32  N.  Y.  489 ;  Monh  v.  Town  of  New  Utrecht, 
104  N.  Y.  552 ;  Ring  v.  City  of  Cohoes,  77  N.  Y.  83 ;  Dubois 
V.  City  of  Kingston,  102  N.  Y.  219;  Macomher  v.  Tamiton, 
100  Mass.  255 ;  Todd  v.  City  of  Troy,  61  N.  Y.  506 ;  Kam 
V,  City  of  Troy,  104  N.  Y.  344;  Masterton  v.  ViL  of 
Mount  Vernon,  58  N.  Y.  391.)  There  is  no  evidence  that 
the  plaintiff  was  free  from  contributory  negligence.  {Tolm^n 
V.  S.,  B.  (&  N,  T,  R.  R.  Co.,  98  N.  Y.  198 ;  Rodrian  v.  N. 
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7.,  xY.  //.  c&  n.  R.  R,  Co,,  125  N.  Y.  526 ;  Wvwir(yw%U  v. 
L  S.  i&  M.  S.  R.  Co,,  124  N.  Y.  420 ;  Warner  v.  iT.  T,  C. 
R.  R.  Co,,  44  N.  Y.  465 ;  McDonald  v.  Z.  /.  R,  R,  Co,,  116 
X.  Y.  546 ;  Weston  v.  City  of  Troy,  139  N.  Y.  281.)  The 
evidence  requires  the  conclusion  that  the  deceased  was  guilty 
of  contributory  negligence.  {Robinson  v.  M,  R.  Co.,  5  Misc. 
Eep.  209 ;  Roe  v.  Crimrnins,  10  Misc.  Eep.  711.) 

Vann,  J.     The  scene  of  the  accident  which  gave  rise  to 
this  controversy  was  a  point  in  the  city  of  New  York  where 
127th  street,  running  substantially  east  and  west,  crosses  at 
right  angles    Second  avenue,  which  runs  nearly  north  and 
Bonth.     At  this  place,  in  September,  1894,  an  elevated  rail- 
road ran   through  the  avenue  supported  by  iron  columns, 
two  of  which  stood  in  the  central  line  of  the  street  and  two 
more  on  the  line  of  the  crosswalk  on  the  easterly  side  of  the 
avenue  as  it  crosses  the  street.     From  the  avenue  toward  the 
east  the  street  had  not  been  graded,  paved  or  lightedf,  but  as 
early  as  1881  the  legislature  had  made  it  the  duty  of  the  city 
to  open  it  as  a  street  (L.  1881,  ch.  105) ;  and,  although  never 
formally  opened,  a  sewer  had  been  constructed  in  it  by  the  city ; 
it  was  patrolled  by  policemen  and  it  had  been  used  by  the  public 
as  a  street  for  many  years.     The  witnesses  described  it  as  a 
thoroughfare  and  evidence  was  given  tending  to  show  that  from 
thirty  to  one  hundred  vehicles  of  different  kinds  passed  over  it 
every  day.     In  1887  the  city  laid  a  water  main  through  this 
part  of  the  street  and  left  the  cover  of  a  manhole  projecting 
about  five  inches  above  the  surface  of  the  ground,  apparently  in 
anticipation  of  paving  the  street  at  some  time,  when  the  top  of 
the  projection  would  become  level  with  the  pavement.     The 
cover  was  a  circular  iron  box  about  eighteen  inches  in  diam- 
eter.    The  manhole,  covered  in  this  way,  was  in  the  center  of 
the  street  as  bounded  by  the  lots  and  buildings  on  either  side, 
and  w'as  about  in  the  easterly  line  of  the  easterly  crosswalk  of 
the  avenue  and  a  few  feet  southeasterly  of  one  of  the  iron 
columns.     There  were  two  traveled  ways  in  the  street  as  it 
crossed  the  avenue,  each  about  fifteen  feet  wide,  one  on  either 
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side  of  the  iron  columns  that  stood  in  the  central  line  of  the 
street. 

At  about  six  o'clock  in  the  afternoon  of  Sunday,  Septem- 
ber second,  1894,  the  plaintiffs  intestate,  a  healthy  man  about 
twenty-eight  years  old  and  weighing  two  hundred  pounds,  was 
driving  a  large  truck,  heavily  loaded  with  kegs  of  beer  and 
drawn  by  two  powerful  horses,  with  the  intention  of  deliver- 
ing some  beer  at  Sulzer's  Park,  a  place  of  resort  on  the  south 
side   of  127th  street  and   directly  east  of  the  avenue.    He 
drove  southerly  on  the  westerly  side  of  Second  avenue  toward 
127th  street,  and  when  near  the  latter  stopped,  and  his  helper 
alighted  to  go  across  and  open  the  gat-e  of  the  park.    The 
deceased  then  turned  his  team  to  the  east  and  drove  in  the 
traveled  way  on  the  north  side  of  the  street.    Directly  before 
him  then  was  the  curb  on  the  easterly  side  of  the  avenue 
which  projected  several  inches  above  the  surface  of  the  street 
and  the  grade  from  the  curb  to  the  east  was  upward  at  an 
angle  of  between  four  and  five  degrees.     The  traveled  way 
was  directly  across  the  curb,  and  it  was  necessary  to  drive  over 
it.     A  little  to  his  left  after  crossing  the  curb  stood  one  of  the 
iron  columns,  and  almost  in  front  of  him,  about  twenty  feet 
easterly   from   the  curb,  was  the  manhole  in  question.     He 
started  his  horses    at  a  quick  trot,  apparently  to  get  enough 
momentum  to  carry  his  heavy  load  over  the  curb  and  up  the 
incline  beyond.     Evidence  was  given  tending  to  show  that  as 
he  crossed  the  curb  he  was  bounced  upward  from  his  seat, 
which  was  eight  or  ten  feet  from  the  ground,  and   that  he 
then  fell  forward  on  to  the  pole  and,  when  the  left  wheel  for- 
ward struck  the  cover   of  the  manhole,  he   was  thrown  to 
the  ground,  one  of  the  wheels  passed  over  him,  and    he  died 
almost  instantly.     His  body  was  found  at  a  point  about  twenty 
feet  easterly  from  the  manhole,  and  when  the  horses  stopped, 
the  rear  of  the  truck  was  not  far  from  the  manhole.     One 
witness  said  that  "the  hind  wheels  were  straight  with  the 
manhole,  and  the  other  wheels  were  toward  the  other  way," 
apparently  meaning  toward  the  south.     Another  Mritness  testi- 
fied that  when  the  front  wheels  struck  the  curb  the  decedent 
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was  jounced  and  lost  his  balance.  He  reached  forward  and 
got  a  tighter  grip  on  his  lines  at  tlie  time  he  was  jounced.  He 
fell  forward  on  to  the  pole,  and  when  the  left  front  wheel  hit 
the  manhole  he  fell  to  the  ground  and  the  wagon  passed  over 
him.  ^^  He  had  not  lost  control  of  the  horses  at  the  time.  I 
suppose  he  tried  to  get  a  tighter  hold  so  that  he  could  not 
catch  the  manhole  —  so  that  he  could  get  away  out  of  the 
manhole."  When  the  plaintiflE  rested  the  trial  judge  dis- 
missed the  complaint  upon  the  ground  that  no  negligence  had 
been  shown  on  the  part  of  the  city,  and  that,  as  the  decedent 
must  have  seen  the  manhole  when  he  approached  it,  he  was  to 
be  deemed  negligent  in  drivnig  against  the  cover.  The 
Appellate  Division,  by  a  divided  vote,  affirmed  the  judgment 
entered  upon  the  nonsuit,  and  the  plaintiff  appealed  to  this 
court. 

We  agree  with  the  learned  Appellate  Division  that  it  was 
a  question  for  the  jury  to  decide  whether  the  use  of  the 
locality  as  a  street  was  permitted  by  the  city;  that  if  the 
city  suffered  the  public  to  treat  the  land  as  an  ordinary  street 
it  was  bound  to  keep  it  in  a  reasonably  safe  condition,  and 
that  leaving  a  manhole  with  a  cover  projecting  for  several 
inches  above  the  surface  of  the  ground  nearly  in  the  middle 
of  the  street  was  an  obstruction  to  travel  which  presented  a 
question  of  fact  for  the  jury  as  to  the  negligence  of  the 
defendant. 

The  critical  point  in  the  case  is  the  question  of  contributory 
negligence,  upon  which  the  learned  judges  of  the  court  below 
were  divided  in  opinion.  Just  what  the  decedent  did  or 
tried  to  do  during  the  few  seconds  that  preceded  his 
death  can  never  be  known,  as  he  died  without  telling 
his  story.  The  plaintiff,  his  legal  representative,  apparently 
called  every  witness  who  could  throw  any  light  upon  tlie  sub- 
ject, and  from  their  evidence  it  was  clear  tliat  the  manhole 
was  plainly  visible  directly  in  front  of  the  intestate  as  he  was 
driving  toward  it.  The  jury  might  have  found  that  he  was 
not  familiar  with  the  locality,  as  he  was  not  a  regular  driver 
of  the  truck,  and  he  does  not  appear  to  have  ever  been  there 
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before.  Can  it  be  said,  as  a  matter  of  law,  that  under  the  cir- 
cumstances he  saw  or  should  have  seen  the  manhole  and 
avoided  it  ?  His  truck  was  long,  heavy  and  unwieldy,  and 
could  not  easily  be  turned  in  a  short  space,  so  that  the  curve 
that  he  had  to  make  in  order  to  reach  his  destination  presented 
a  somewhat  difficult  task  in  driving,  as  the  iron  column  and 
the  manhole  were  to  be  avoided,  and  he  had  to  go  rapidly  so 
as  to  get  over  the  curb  with  his  load.  The  jouncing  caused 
by  passing  over  the  curb  threw  him  forward  on  to  the  pole, 
as  the  jury  might  have  found,  and  prevented  him  from  guid- 
ing liis  horses  and  from  seeing  just  where  they  were  going  at 
the  moment.  When  the  fore  wheels  of  the  wagon  had 
advanced  twenty  feet  farther,  while  he  was  in  this  situation, 
the  jolt,  caused  by  striking  the  cover  of  the  manhole,  threw 
him  under  the  wheels  and  he  was  killed.  No  observer  states 
that  he  was  paying  attention  to  anything  except  his  business 
of  driving.  He  was  seen  to  lean  forward  to  get  a  better  liold 
of  the  lines,  which,  in  the  language  of  one  of  the  witnesses, 
"  all  good  drivers  do,"  and  this  indicated  that  he  was  paying 
attention  to  the  business  in  hand.  If  he  had  survived  the 
accident,  it  would  have  been  necessary  for  him,  in  order  to 
meet  the  burden  of  proof,  to  state  what  he  did  and  what  he 
tried  to  do  fully  and  explicitly ;  but,  as  he  is  dead,  less  evi- 
dence is  required  of  his  personal  representative.  {Rodrian 
v.  JV.  r:,  TT,  //.  cfe  //.  B,  H.  Co,,  125  N.  Y.  626 ;  Fitzgerald  v. 
A\  r,  a  &  IL  R,  R,  R.  Co.,  154  N.  Y.  263.)  The  plaintifPs 
intestate  was  bound  to  exercise  reasonable  care ;  but  if,  owing  to 
the  circumstances,  the  evidence  of  care  was  weak,  it  does  not 
follow  that  it  was  not  for  the  consideration  of  the  jury.  If 
there  was  any  evidence  upon  the  subject,  the  case  should  have 
been  submitted  to  them  for  decision.  There  was  evidence 
tending  to  excuse  the  decedent  for  not  seeing  the  manhole 
after  he  fell  forward,  but  there  was  no  evidence  of  care  on  his 
part  except  the  fact  that  he  got  a  better  grip  on  his  lines,  and 
that  he  had  not  lost  control  of  his  horses.  While  striking  the 
manhole  caused  the  accident,  jouncing  over  the  curb  placed 
him  in  a  position  of  danger  and  naturally  prevented  him  from 
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seeing,  thinking  or  acting  as  hei  ordinarily  would.     The  heiglit 
of  tlie  curb,  which  was  variously  stated  by  the  witnesses  at 
from  two  and  one-half  to  eight  inches,  made  it  necessary  for 
him,  if  he  crossed  at  all  with  so  heavy-  a  load,  to  go  fast 
enough  so  that  the  momentum  would  carry  him  over,  as  other- 
wise the  wheels  would  have  become  blocked.     The  curb  was 
a  part  of  the  beaten  track  over  which  all  veliicles  passing  that 
way  were  accustomed  to  go,  so  that  the  original  height  of  the 
curb  had  been  reduced  by  the  passing  of  many  wheels  by 
several  inches.     Under  these  circumstances  we  think  that  he 
was  not  bound  to  go  back,  even  if  there  was  room  to  turn 
around,  and  not  discharge  his  duty  of  delivering  beer  at  Sul- 
zer's  Park,  and  that  the  jury  might  have  found  that  he  was 
not  negligent,  situated  as  he  was,  in  driving  over  it  as  he  did. 
Why  should  he  not  have  crossed,  since,  in  legal  effect,  the 
defendant,  impersonated,  stood  there  inviting  him  to  ?     As  he 
was  passing  over  it  he  was  seen  to  exercise  some  care  in  get- 
ting a  better  hold  of  the  lines  and  in  still  retaining  control  of 
his  horses.     After  he  had  passed  over  he  was  unexpectedly 
thrown  into  a  situation  of  danger  that  would  naturally  cause 
some  mental  confusion.     The  horses  were  still  going  rapidly 
up  the  incline  and  had  but  twenty  feet  farther  to  go  before 
the  forward  wheel  struck  the  manhole.     During  the  mere 
instant  of  time  required  to  go  that  short  distance  he  was  bal- 
ancing on  the  pole  and  struggling  to  keep  on  the  wagon.     If 
he  had  retained  his  seat  so  that  he  could  have  seen  the  manhole 
it  would  have  been  his  duty  to  make  due  effort  to  avoid  it,  but 
situated  as  he  was  the  jury  could  have  found  that  the  peculiar 
circumstances  surrounding  him  relieved  him  from  the  exer- 
cise of  greater  care.     While  the  question  is  so  close  as  to 
invite  difference  of  opinion,  we  think  that  the  case  should 
have  been  submitted  to  the  jury. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Andrews,  Ch.  J.,  Gray  and  Haioht, 
JJ.,  dissenting. 

Judgment  reversed. 
60 
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Mabtanna  Huda,  SB  Administratrix  of  Yalentine  Huda, 
Deceased,  Appellant,  v.  The  American  Glucose  Company, 
Eespoudent. 

1.  Master  and  Servant  —  Manupacturinq  Establishments  —  Fire 
Escapes.  Screwing  down  the  sashes  in  the  windows  adjoining  the 
fire  escapes  on  a  manufacturing  establishment,  and  requiring  the  employes 
to  keep  them  closed,  in  order  to  maintain  a  high  temperature  necessary  to 
the  work  carried  on,  do  not  constitute  a  violation  of  the  statute  prescribing 
the  maintenance  of  fire  escapes  embracing  "windows  at  each  story  and 
connecting  with  the  interior  by  easily  accessible  and  unobstructed  open- 
ings "  (L.  1892,  ch.  673,  §  6),  provided  the  sashes  are  so  light  as  to  be 
easily  broken  through. 

2.  Neolioence.  Screwing  down  light  and  easily  broken  sashes,  in 
windows  adjoining  the  fire  escapes  on  a  manufacturing  establishment, 
and  requiring  the  employes  to  keep  them  closed,  in  order  to  maintain  a 
high  temperature  necessary  to  the  work  carried  on,  in  a  building  properly 
constructed  for  the  purposes  of  its  intended  use,  do  not  constitute  negli- 
gence or  breach  of  duty  on  the  part  of  the  employer  towards  those 
employed  in  the  building. 

3.  Assumption  of  Kisks.  If  an  employe  in  a  manufacturing  establish- 
ment subject  to  the  statutory  requirements  as  to  fire  escapes,  is  familiar 
with  his  employer's  method  in  respect  to  escape  in  case  of  fire,  and  has 
for  a  long  period  worked  under  and  acquiesced  in  the  conditions  under 
which  his  work  is  necessarily  done,  he  must  be  deemed  to  have  assumed 
the  risks  of  the  situation,  where  such  method  and  conditions  violate  no 
statutory  requirement. 

Huda  V.  American  Glucose  Co.,  12  App.  Div.  624,  affirmed. 


(Argued  December  2,  1897;  decided  December  14,  1897.) 


Appeal,  by  certification,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  December  21,  1896,  upon  an  order  which 
overruled  plaintiff's  exceptions  to  the  direction  of  a  verdict  by 
the  trial  judge  in  favor  of  defendant,  ordered  to  be  heard  in 
the  first  instance  by  the  Appellate  Division,  denied  a  motion 
for  a  new  trial  and  directed  judgment  for  the  defendant. 

The  nature  of  the  action,  the  questions  certified  and  the 
material  facts  are  stated  in  the  opinion. 
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N.  T.  Rep.]  Points  of  counsel. 

Le  Roy  Parker  for  appellant.  The  origin  of  the  fire  was 
dne  to  the  negligence  and  want  of  care  of  defendant  in  not 
providing  and  maintaining  safe  electrical  appliances  in  the 
dynamo  room.  {McAdam  v.  jB.  B,  Co,^  67  Conn.  340 ;  Ilar- 
rmn  v.  B.  E.  Z.  Co.,  12  App.  Div.  126;  Coddington  v.  B. 
C.  R.  R.  Co,,  102  N.  Y.  67 ;  Mayer  v.  Liebmanriy  16  App. 
Div.  54;  L.  1891,  ch.  105;  WooUey  v.  Trustees  of  EllenviUe, 
84  Hiin,  236;  Pouhm  v.  N.  E.  R,  R.  Co.,  18  App.  Div. 
221 ;  Jones  v.  U.  R.  Co.,  18  App.  Div.  267 ;  Stillman  v.  N. 
Y.  S.  Co.,  17  App.  Div.  397 ;  Clarke  v.  N.  E.  R.  R. 
Co.,  9  App.  Div.  52 ;  Seylolt  v.  N.  Y.,  L.  E.  cfe  W.  R.  R. 
Co.,  95  N.  Y.  562.)  The  defendant's  method  of  screwing 
down  the  windows  of  the  building  in  which  the  deceased  was 
employed,  so  that  there  was  no  access  to  the  fire  escape  except 
by  breaking  the  windows,  and  forbidding  the  employees  of 
the  defendant  engaged  in  that  building  from  opening  the 
windows,  and  requiring  them  to  keep  a  high  temperature  in 
the  work  rooms,  such  as  was  necessary  to  accomplish  the  busi- 
ness carried  on  in  these  rooms,  was  a  violation  of  the  statute 
requiring  a  construction  and  maintenance  of  fire  escapes  in 
such  building.  (L.  1890,  ch.  398;  L.  1892,  ch.  673,  §  6; 
Gorman  v.  McArdle,  67  Hun,  487 ;  PauUy  v.  aS'.  G.  ck  L. 
Co.,  131  N.  Y.  92;  Pantzar  v.  T.  F.  I.  M.  Co.,  99  N.  Y. 
376;  Willy  v.  Mulhdy,  78  X.  Y.  310;  Schwandner  v. 
Birge,  33  Hun,  186;  Corcoran  v.  Ilolbrook,  59  X.  Y.  517; 
Stringham  v.  Stewart,  100  X.  Y.  516;  Striiigham  v.  IRlton, 
111  X.  Y.  188 ;  Eastwood  v.  R.  31.  Co.,  86  Hun,  99 ;  152 
N.  Y.  651 ;  Morrison  v.  ^Y.  Y.  C.  <&  H.  R.  R.  R.  Co.,  63 
X.  Y.  643.)  The  act  of  screwing  down  the  windows  was  a 
violation  of  a  statutory  duty.  It  was  also  negligence  irre- 
spective of  the  statute.  {PauUy  v.  S.  G.  cfe  L.  Co.,  131  X. 
Y.  90;  WiUy  v.  MuUedy,  78  X.  Y.  314;  McRickard  v. 
Flint  114  X.  Y.  222 ;  Be7iton  v.  McMillan,  2  Scam.  436  ; 
Suranierville  v.  Marks,  58  111.  371 ;  S.  D.  Co.  v.  Young, 
77  111.  197;  Eastwood  v.  R.  M.  Co.,  86  Hun,  96;  152  X\  Y. 
651 ;  Johnson  v.  S.  G.  cfe  L.  Co.,  146  X.  Y.  160;  Weeks  v. 
Comwell,  104  X.  Y.  336 ;  O.,  etc.,  R.  R.   Co.  v.  Collarn,  73 
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I  rid.  264.)  The  deceased  did  not  assume  the  risk  of  death  by 
fire.  ( Willy  v.  MuUedy,  78  N.  Y.  310 ;  Xnisley  v.  PraU, 
148  IT.  Y.  378;  Pauley  v.  S.  G.  <&  Z.  Co.,  1-31  K  Y.  95; 
Benzing  v.  Steinway  cfe  So7i8,  101  N.  Y.  552;  McOovem  v. 
a  V.  R.  R.  Co.,  123  N.  Y.  280 ;  Booth  v.  B.  dk  A.  R.  R. 
Co.,  73  N.  Y.  40 ;  Pantzar  v.  T.  F.  L  M.  Co.,  99  N.  Y.  376 ; 
Fd'ice  V.  N.  Y.  C.  db  H,  R.  R.  R.  Co.,  14  App.  Div.  351; 
K  a  K  S.  Co.  V.  Xelley,  29  Atl.  Eep.  423 ;  Tel.  Co.  v. 
JfcMulUn,  5o  N.  J.  155  ;  Clark  v.  Ifohnes,  7  H.  &  N.  937.) 
Evidence  contradicting  defendant's  sworn  answer,  standing 
unamended,  was  clearly  incompetent,  as  it  substantially 
changed  the  defendant's  defense  and  raised  an  entirely  new 
issue.  (Code  Civ.  Pro.  §  723 ;  Heath  v.  iV^.  Y.  B.  L.  B.  Co., 
146  X.  Y.  260  ;  Alden  v.  CUrk,  86  Hun,  357.)  The  proof 
of  plaintiff  in  this  case  was  given  chiefly  by  servants  of  the 
defendant.  Their  evidence  is  somewhat  conflicting,  and  this 
was  proper  ground  for  leaving  the  case  to  the  jury.  i^Kuech- 
emneister  v.  Brown,  1  App.  Div.  56.)  As  a  verdict  was 
directed  against  the  plaintiff,  she  is  entitled  to  the  most  favor- 
able inferences  that  can  fairly  be  drawn  from  the  evidence. 
{Dohi^  V.  N.  Y,  O.  cfe  W.  R.  Co.,  151  N.  Y.  579;  B. 
Bank  V.  A.  D.  cfe  T.  Co.,  148  N.  Y.  619 ;  Raahe  v.  Squier, 
148  N.  Y.  81.)  Such  facts  as  are  in  evidence  in  this  case 
should  go  to  the  jury.  ( Willy  v.  MulZedy,  78  N.  Y.  310 ; 
Easticood  V.  R.  M.  Co.,  86  Hun,  99 ;  152  N.  Y.  651  ;  John- 
8071  V.  S.  G.  (&  L.  Co.,  146  N.  Y.  160 ;  Freeman  v.  G.  F.  P. 
M.  Co.,  61  Hun,  132 ;  142  N.  Y.  639 ;  Gaul  v.  R.  P.  Co., 
72  Hun,  485 ;  145  K  Y.  603 ;  IlawUy  v.  N.  C.  R.  Co.,  82 
N.  Y.  370.) 

John  G.  Milbum  for  respondent.  The  defendant's  method 
of  fastening  the  windows  of  its  building  was  not  a  violation 
of  the  statute  requiring  the  construction  and  maintenance  of 
fire  escapes  on  the  building.  (L.  1892,  ch.  673,  §  6 ;  13  Misc. 
Eep.  661.)  None  of  the  acts  stated  in  the  first  question  was 
evidence  of  negligence  on  the  part  of  the  defendant  that 
should  have  been  submitted  the  jury.    {Pauley  v.  8.  O.  dk 
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Z.  Co.j  131  N.  Y.  90 ;  Jones  v.  Granite  Mills,  126  Mass.  84 ; 
Euppert  V.  B.  E.  R.  R.  Co.,  154  N.  Y.  90 ;  Bond  v.  Smith, 
113  N.  Y.  378  ;  Taylor  v.  City  of  Tonkera,  105  N.  Y.  209 ; 
Mortals  V.  L.  S.  <&  M.  S.  R.  Co.,  148  N.  Y.  182 ;  ICnisley  v. 
PraH,  148  N.  Y.  372.)  As  the  deceased  was  familiar  with 
the  defendant's  method  of  screwing  down  the  windows  and 
for  a  long  period  had  worked  under  and  acquiesced  in  that 
state  of  things,  as  certified  by  the  Appellate  Division,  he 
assumed  the  risks  of  the  situation,  and  the  plaintiff  is  not 
entitled  to  recover.  {Crown  v.  Orr,  140  N.  Y.  452  ;  Gibson 
V.  R  R.  Co.,  63  N.  Y.  452 ;  ITnisley  v.  Pratt,  148  N.  Y. 
372 ;  Anthony  v.  Leeret,  105  N.  Y.  591 ;  De  Forest  v.  Jew- 
ett,  88  N.  Y.  264.) 

Gray,  J.  The  Appellate  Division  of  the  Supreme  Court, 
in  the  fourth  department,  has  certified  to  this  couii:  certain 
questions  for  review,  in  an  action  brought  to  recover  damages 
for  the  alleged  negligence  of  the  defendant,  whereby  the 
plaintiff's  intestate  lost  his  life.  A  verdict  was  directed  at  the 
Circuit  for  the  defendant  upon  the  evidence  arid  the  Appel- 
late Division,  after  overruling  the  plaintiff's  exceptions,  which 
were  ordered  to  be  first  heard  there,  unanimously  ordered 
judgment  to  be  entered  for  the  defendant. 

A  brief  preliminary  statement  of  the  facts,  as  established 
upon  the  trial,  will  aid  in  the  discussion  of  the  questions 
certified. 

In  the  evening  of  April  12th,  1894,  the  defendant's  factory, 
in  the  city  of  Buffalo,  was  destroyed  by  fire.  The  building 
was  eight  stories  in  height  and  occupied  a  space  of  160  feet 
on  Scott  street  by  200  feet  in  depth.  The  business  conducted 
therein  was  the  manufacture  of  glucose  and  the  deceased  was 
one  of  the  workmen  employed.  The  fire  was  alleged  to  have 
originated  in  some  defect  in  the  electric  plant  used  for  light- 
ing the  building.  When  the  fire  broke  out,  the  deceased  was 
at  work  upon  the  sixth  floor  and  he,  with  some  others,  ran 
down  the  stairway  to  the  fourth  floor ;  where  the  thick  smoke 
ppevented  their  further  progress.     Some  of  them  then  broke 
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through  a  window  and  escaped  to  the  ground  by  a  fireman's 
ladder.  The  deceased  was  last  seen  near  the  foot  of  the  stair-, 
way  and  did  not  follow  his  companions  to  the  window.  What, 
in  fact,  happened  then  to  him  is  not  known  and  becomes 
purely  a  matter  of  presumption.  There  were  three  distinct 
stairways  in  this  building,  leading  from  the  top  floor  to  the 
bottom  floor,  and  two  leading  from  the  top  floor  to  a  flat 
roof.  A  large  covered  bridge  led  from  the  fifth  and  sixth 
floors  to  an  adjoining  building,  which  many  of  the  workmen 
had  been  in  the  habit  of  using  as  a  means  of  access  to,  and  of 
return  from,  the  four  upper  stories.  Upon  the  outside  of  the 
building  were  three  tire  escapes,  extending  from  the  roof  to 
the  ground;  two  being  upon  the  south  and  one  upon  the 
north  walls.  Two  windows  upon  each  floor  opened  upon  bal- 
conies, which  were  constructed  in  connection  with  tlie  fire 
escapes.  In  the  process  of  the  manufacture  of  glucose, 
it  was  necessary  that  a  high  and  uniform  temperature  should 
be  kept  up  within  the  factory  and,  to  that  end,  the  windows 
in  the  building  were  required  to  be  kept  closed.  Directions 
to  this  effect  being  unobserved,  at  first,  strips  of  wood  were  so 
nailed  to  the  sashes  as  to  prevent  the  windows  from  being 
opened ;  but  these  having  been  pried  off  at  times,  the  more 
effective  means  had  been  resorted  to,  during  the  previous 
autumn,  of  screwing  the  sashes  together  and  notices  were 
posted  warning  the  workmen  against  opening,  or  breaking, 
the  windows,  under  penalty  of  discharge.  The  windows  in 
the  building  were  constructed  with  two  light  saslies,  containing, 
each,  four  panes  of  glass  about  sixteen  inches  square.  The 
sash  frames  were  from  an  inch  and  a  quarter  to  an  inch  and  a 
half  thick.  The  deceased  had  been  working  for  the  defend- 
ant for  about  twelve  years  and  the  knowledge  of  the  employes, 
as  to  the  fastening  of  tlie  windows,  was  testified  to  by  several 
of  the  plaintiff's  witnesjses.  When  the  fire  occurred,  the  fire 
escapes  were  made  use  of  by  many  by  breaking  through  the 
windows ;  while  some  escaped  by  the  stairways,  or  by  ladders. 
These  facts  are  suflScient  to  inform  us  of  the  situation  and  to 
enable  us  to  consider  the  questions  certified.     They  are, 
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"  1.  Whether  the  defendant's  method  of  screwing  down  the 
windows  of  the  building  in  which  the  deceased  was  employed, 
80  that  there  was  no  access  to  the  fire  escapes,  except  by 
breaking  the  windows,  and  forbidding  the  employees  of  the 
defendant  engaged  in  that  building  from  opening  the  win- 
dows, and  requiring  them  to  keep  a  high  temperature  in  the 
work  rooms,  such  as  was  necessary  to  accomplish  the  business 
carried  on  in  these  rooms,  was  a  violation  of  the  statute 
requiring  a  construction  and  maintenance  of  fire  escapes  on 
such  buildings. 

2.  Whether  doing  the  acts  stated  in  the  first  question,  or 
any  of  them,  was  evidence  of  negligence  on  the  part  of  the 
defendant  that  should  have  been  submitted  to  the  jury. 

3.  Whether  the  deceased,  who  was  familiar  with  the  defend- 
ant's methods  as  stated  in  the  first  question,  and  for  a  long 
period  had  worked  under  and  acquiesced  in  the  conditions 
stated  in  the  first  question,  assumed  the  risks  of  the  situation 
and  whether,  by  reason  thereof,  the  plaintiff  is  not  entitled  to 
recover  in  this  action." 

The  statute  referred  to  in  the  first  question,  (Laws  of  1892, 
chapter  673,  section  6),  provided  for  the  manner  of  construc- 
tion of  fire  escapes  upon  factory  buildings  and  that  they 
should  have  landings,  or  balconies,  of  a  certain  size,  "  embrac- 
ing at  least  two  windows  at  each  story  and  connecting  with 
the  interior  by  easily  accessible  and  unobstructed  openings." 

The  answer  to  the  first  question  turns  upon  the  propriety 
of  the  resort  by  the  defendant  to  tlic  methods  adopted,  to 
keep  the  temperature  of  its  factory  sufiiciently  high  and  uni- 
form. That  such  conditions  were  necessary,  is  the  fact 
ajB8umed  by  the  question  and  it  is  conclusive  here.  Obviously, 
for  their  maintenance  the  windows  had  to  remain  closed  and 
the  duty  of  the  defendant  to  its  employes,  in  the  face  of  that 
necessity,  was  not  to  interpose,  between  them  and  the  means 
of  escape,  such  a  barrier  in  the  description  of  window  con- 
structed, as  would  prevent  a  ready  passage  through  them. 
The  proof  as  to  these  windows  is  that  they  were  so  light  in 
frame,  as  to  offer  but  the  slightest  difficulty  in  breaking 
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through;  if  the  time  was  wanting  to  unscrew  them.  The 
interior  of  the  factory  was  connected  with  each  balcony  upon 
the  fire  escape,  through  windows  easily  accessible  by  an  unob- 
structed passage  and  the  requirement  of  the  statute  was  thus 
met.  If  the  windows,  as  "  openings,"  were  readily  approached 
from  the  interior  and  could  be  passed  through,  it  cannot  be 
said  that  the  necessity  of  having  to  break  them,  which  the 
testimony  showed  was  easily  done,  constituted  any  greater 
obstruction,  than  would  have  been  the  necessity  of  uneatch- 
ing  and  of  lifting  them.  The  reading  of  the  provisions  of 
the  statute,  upon  the  subject  of  fire  escapes  in  factories,  must 
be  reasonable  and  in  view  of  the  demands  of  the  case.  The 
construction  of  the  fire  escapes  must  be  as  prescribed  for  the 
outside  of  the  factory  building  and,  unquestionably,  that  part 
of  the  law  which  requires  a  connection  to  exist  with  the 
interior  is  not  to  be  slighted.  But,  it  would  be  wholly  unreason' 
able  to  interpret  the  law  as  requiring  a  condition  as  to  the  open- 
ings upon  the  fire  escapes,  which  the  successful  prosecution  of  the 
business  would  forbid.  There  had  to  be  a  closed  window  during 
the  manufacturing  process  and,  whether  it  was  composed  of  one 
sash,  or  of  two  sashes  fastened  together,  was  immaterial ;  so 
long  as  it  was  readily  removable  by  breaking  tlirough  and  a 
ready  access  to  and  through  it  was  preserved.  The  evidence 
shows  that  there  was  no  serious  obstruction  at  all  to  a  passage 
to  and  through  the  windows.  It  must  be  borne  in  mind  that 
all  questions  of  fact  are  to  be  regarded  as  settled,  with  the 
unanimous  affirmance  by  the  Appellate  Division,  and  we  must 
assume  every  issuable  fact  in  the  case  as  determined  below  in 
favor  of  the  defendant.  Thus,  we  have  not  before  us  any  of 
the  questions,  as  to  which  negligence  is  alleged  by  the  plain- 
tiff ;  except  the  one  which  relates  to  the  defendant's  method 
of  preventing  its  windows  from  being  opened,  during  the 
operation  of  its  factory,  and,  as  to  that,  discussion  is  largely 
foreclosed  by  the  assumption  of  fact  that  it  was  "  necessary  to 
accomplish  the  business  carried  on  in  these  rooms." 

The  first  question  certified  is  answered,  therefore,  in  the 
negative. 
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The  second  question  certified  must  be  likewise  answered  in 
the  negative.  The  discussion  of  the  first  of  the  questions  ren- 
ders ampHtication  of  our  views  quite  unnecessary.  If  the 
method  adopted  by  tlie  defendant  was  not  a  violation  of  the 
statute  in  question,  tlien  there  was  no  evidence  of  negligence 
in  that  I'espect  for  submission  to  the  jury.  At  common  law, 
there  was  no  duty  imposed  upon  the  employer  to  provide  tire 
escapes,  in  anticipation  of  the  burning  of  the  building  in  which 
he  employed  his  workmen.  If  his  building  was  properly  con- 
structed for  the  purposes  of  its  intended  use,  such  extraor- 
dinai'y  and  unusual  precautions  were  not  demanded  of  him. 
The  statute  of  1887  (Chap.  462)  created  the  absolute  duty  and 
its  effect  was  to  give  a  cause  of  action  for  its  breach,  in  favor 
of  any  one  entitled  to  its  observance  and  injured  by  a  breach. 
( Willi/  V.  Mulledt/,  78  N.  Y.  310  ;  Pauletj  v.  S,  G.  cfe  Z.  Co,y 
131  id.  90.)  For  reasons  already  stated,  I  am  unable  to  per- 
ceive any  breach  of  duty  here  in  the  respect  certified  to  us. 

It  may  be  observed,  as  it  might  have  been  in  our  discussion 
under  the  first  question,  that  the  evidence  utterly  fails  to  show 
that  the  condition  of  the  windows  had  anything  to  do  with 
the  death  of  the  deceased  workman.  It  does  not  appear  that 
he  tried  ineffectually,  or  at  all,  to  get  through  them  and  the 
manner  of  his  death  is  left  to  surmise  from  the  probabilities 
of  his  situation,  when  upon  his  reaching  the  fourth  floor,  in 
his  descent,  he  was  involved  in  the  smoke. 

In  considering  the  third  question  certified,  I  think,  with 
the  assumption  of  facts  to  which  the  formulation  of  the  ques- 
tion compels  us,  that  but  the  one  answer  is  possible  and  that 
is   that  the  deceased  assumed  the  risks  of  the  situation.     An 
employe  is,  very  reasonably,  regarded  as  assuming  those  risks 
in    Lis  employment,  which  are  obvious,  as  well  as  ordinary. 
If  the  master  has  done  all  that  his  duty  demanded  of  him, 
with  respect  to  securing  tlie  safety  of  his  workmen,  as  to  the 
place  where  they  have  been  set  to  work  and  as  to  the  tools  and 
appliances  with  which  that  work  was  to  be  done,  he  will  not 
be    liable  for  a  personal  injury,  occurring  by  reason  of  a  risk 
which  is  inwdental  to  the  business  itself,  or  which  results  from 
61 
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the  dangere  of  the  elivironment  into  wliich  the  workman 
knowingly  entered,  under  proper  instructions.  In  discussing 
tills  point,  we  have  to  assume  that  the  deceased  met  his  death 
from  a  cause  connected  with  the  fastening  of  the  windows, 
without,  perhaps,  sufficient  in  the  evidence  to  warrant  the 
assumption.  But  the  difficulty  is  not  so  much  in  that 
assumption,  as  in  that  found  in  the  question  certified.  That 
compels  us  to  assume  the  knowledge  of  the  deceased  of  the 
defendant's  methods  and  his  acquiescence  in  the  conditions 
under  which  the  work  was  necessarily  done.  The  court  below 
has  passed  upon  those  facts,  with  all  the  force  of  findings,  and 
the  form  of  the  question  certified  eliminates  them  from  our 
review.  If  the  deceased  knew  the  defendant's  methods  and 
acquiesced  in  those  resorted  to  by  it  in  the  conduct  of  its 
business,  we  are  simply  thrown  back  upon  the  discussion  under 
the  first  question ;  whether  thei-e  was  any  violation  of  the 
statute  in  what  the  defendant  did.  Having  reached  the  con- 
clusion that  there  was  none,  no  other  conclusion,  in  the  present 
stage  of  the  discussion,  is  possible,  than  that  the  defendant 
added  nothing  to  the  risks  assumed  by  its  employes  and 
imposed  none  which  they  should  not  be  regarded  as  assuming. 

Of  course,  it  is  not  to  be  understood  from  what  has  been 
said  that  it  necessarily  follows  that  employes  would  assume 
such  risks  connected  with  the  management  of  the  business, 
as  would  result  from  a  violation  by  the  employer  of  the  statute, 
in  a  neglect  to  provide  fire  escapes.  That  presents  a  different 
question. 

The  first  two  of  the  questions  certified  are  answered  in  the 
negative  and  the  third  question  is  answered  in  the  affirmative 
and  it,  therefore,  follows  that  the  judgment  appealed  from 
must  be  affirmed,  with  costs. 

All  concur,  except  Haigut,  J.,  absent. 

Judgment  affinned. 
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William  A.  Dykman,  as  Receiver  of  The  Commercial  Bank,  J^  ^ 
Respondent,  v,  Seth  L.  Keeney  et  al.,  Defendants ;  David  168  212 
W.  BiNxs,  Appellant. 

Corporations  —  Action  bt  Receiver  aoainst  Delinquent  Direct- 
ors —  Action  at  Law.  Where  an  action  is  to  hold  persons  responsible 
to  the  receiver  of  a  corporation  for  a  neglectful  and  wrongful  perform- 
5incc  of  their  duties  ns  directors  and  to  recover  the  losses  sustained  by  the 
corporation,  the  action  is  one  at  law,  and  something  more  is  required  to 
warrant  the  intervention  of  a  court  of  equity  than  mere  allegations  show* 
ing  that  the  acts  complained  of  arc  numerous  and  complicated,  that  they 
are  difficult  of  ascertainment  without  a  discovery  with  respect  to  them, 
and  that  a  multiplicity  of  actions  would  be  necessary  if  all  the  directors 
who  were  in  office  during  the  whole  or  a  part  of  the  time  within  which 
the  acts  complained  of  were  committed  could  not  be  associated  as  defend- 
ants in  one  action. 

Dykman  v.  Keeney,  21  App.  Div.  114,  reversed. 

(Argued  December  6,  18d7;  decided  December  14,  1897.) 

Appeal,  by  certification,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  Tlepart- 
ment,  entered  October  9,  1897,  which  affirmed  an  interlocu* 
tory  judgment  in  favor  of  plaintiff  overruling  a  dcfmurrer  to 
the  complaint. 

The  allegations  of  the  complaint,  the  grounds  of  tho 
demurrer  and  the  questions  certified  are  stated  in  the  opinion. 

Henry  M,  Dater  and  George  F.  Elliott  for  appellant.  An 
sxitiow  in  equity  by  a  corporation  or  its  receiver  against  its 
delinquent  directors  will  not  lie  to  compel  them  to  account 
for  damages  due  to  the  negligent  or  other  tortious  acts  of  the 
directors  unattended  with  profits  to  such  directors.  {O^Brien 
V.  Fitzgerald,  143  X.  Y.  377;  6  App.  Div.  509;  150  N.  Y. 
572  ;  Hlggiris  v.  Tefft,  4  App.  Div.  62 ;  E,  S.  S,  Bank  v. 
Beard,  151  N.  Y.  63S ;  81  Hun,  184 ;  Place  v.  Minster,  65 
N.  Y.  89 ;  Ambler  v.  Choteaxi,  107  U.  S.  586 ;  Morawetz  on 
Corp.  §  521 ;  Taylor  on  Corp.  [2d  ed.]  §  626  ;  2  Lindley  on 
Part.    595, 596 ;  Parker  v.  McKenna,  L.   K.    [10  Ch.f  96 ; 
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Gruma7i  v.  Smith,  81  N.  Y.  25 ;  Boot  v.  Ry,  Co,,  105  U.  S. 
189 ;  I\  F,  Ins,  Co,  v.  Jenkins,  3  Wend.  130 ;  Gafnei/  v. 
Colvill,  6  Hill,  567.)  The  plaintiff  herein  is  not  entitled  to 
the  intervention  of  equity  npon  the  ground  of  the  neces- 
sity of  a  discovery.  {()' Brien  v.  Fitzgerald,  143  X.  Y.  377; 
Iliggins  v,  Tt^\,  4  A  pp.  Div.  62 ;  F,  S,  S.  Bank  v.  Beard, 
151  X.  Y.  638 ;  CUdfnan  v.  ^Y.  Y,  L,  Ins,  Co,,  109  !<.  Y 
421 ;  Root  V.  R,  Co,,  105  U.  S.  189 ;  Code  Civ.  Pro.  §  1914; 
Glermey  v.  Stedwell,  64  X.  Y.  120;  King  v.  Leighton,  5SX. 
Y.  383 ;  Fx  parte  Boyd,  105  U.  S.  657 ;  Rifidskopf  v. 
Flatto,  29  Fed.  Rep.  130  ;  Town  of  Venice  v.  Woodruff,  62 
X.  Y.  462.)  There  are  no  complications  of  accounts,  and 
equity  has  no  jurisdiction  to  interfere  for  the  purpose  of 
apportioning  the  joint  and  several  liability  in  a  personal  action 
at  law.  {O'Brien  v.  Fitzgerald,  6  App.  Div.  509;  Iliggins 
V.  Tefft,  4  App.  Div.  62 ;  F.  S.  S,  Bank  v.  Beard,  151  N.  \. 
638  ;  Porter  v.  Spencer,  2  Johns.  Ch.  169  ;  Uhlman  v.  N.  Y, 
L,  Ins,  Co,,  109  X.  Y.  421 ;  PJiillips  v.  Phillips,  9  Hare, 
471  ;  Hicl's  v.  Sallet,  27  Eng.  Law  &  Eq.  213 ;  P.  C,  Co. 
V.  B,  cfe  //.  a  Co,,  31  X^  Y.  91 ;  Pollock  on  Torts,  §  171; 
Merriweather  v.  JS^ijcon,  8  T.  R.  186:  Adamsan  v.  Jarvis,4: 
Ring.  i)(},)  There  is  no  ground  for  the  intervention  of  equity 
for  the  purpose  of  preventing  a  multiplicity  of  suits. 
{(/Brieri  v.  Fitzgerald,  6  App.  Div.  509;  Iliggins  v.  T(ft, 
4  App.  Div.  62;  F,  S.  S,  Bank  v.  Beard,  151  X.  Y.  638; 
Pfohl  V.  Simpson,  74  X.  Y.  137 ;  Bouton  v.  City  of  Brook- 
lyn, 15  Barb.  375;  2  Story's  Eq.  Juris.  §§  853,  854;  Triheth 
V.  Railway  Co.,  70  Miss.  182 ;  Stanton  v.  M,  P.  R,  Co,,  15 
C.  P.  R.  296;  Nash  v.  II,  S,  Co,,  90  II un,  354;  Story's  Eq. 
PI.  §  271 ;  1  Foster's  Fed.  Pr.  §  71 ;  Campbell  v.  Ma^kay,  1 
M.  &  Cr.  6U3,  608 ;  L,  <J&  B,  S,  R.  R,  Co.  v.  Goodman,  15 
How.  Pr.  85 ;  Sicift  v.  Fckford,  6  Paige,  22 ;  Enm  v. 
Thomas,  4  How.  Pr.  48.) 

Herbert  T,  Ketcham  for  respondent.  There  is  such  a  thing 
as  a  sound  complaint  in  equity  against  parties  situated  as  are 
these  defendants.     The  only  test  is  whether  the  complaint 
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contains  allegations  apt  and  appropriate  to  the  conceded  juris- 
diction. {BrincJcerhoff  v.  Bostwiek,  88  N.  Y.  52 ;  99  N.  Y, 
185 ;  105  N.  Y.  567.)  This  court  should  reject  the  dogma 
that  an  action  against  directors  of  a  bank  for  accounting  can 
only  be  maintained  as  to  assets  of  which  they  have  liad  actual 
title  and  possession.  (Saylea  v.  C.  NaL  BanJc^  18  Misc.  Rep. 
155.) 

Gray,  J.     This  action  is  brought  by  the  reiseiver  of  the 
Comuiercial  Bank  against  certain  persons,  who  either  were 
formerly  (Jirefitflrs  of  the  bank,  or  who  are  the  personal  repre- 
sentatives of  deceased  directors.     The  complaint  alleges  that 
these  directors  were  such  between  April,  1886,  and  August, 
1893;  some  during  all  of  that  period  of  time  and  others  dur- 
ing varying  periods  of  time  between  those  dates.     It  charges 
the  defendants,  during  the  several  periods  while  they  were  in 
office,  with  conduct  which  was  negligent,  wasteful  and  in  vio- 
lation of  the  statute  in  many  respects  and  the  result  of  which 
was  to  effect  the  ruin  of  the  bank.     It  shows  that  loans  and 
discounts  were  made  in  excess  of  the  amount  allowed  by  law ; 
that  losses  were  permitted  to  occur  to  an  amount  in  excess 
of    the  undivided  profits,  thereby  creating  a  deficit  in  the 
capital  of  the  bank  ;  that  debts  were  suffered  to  remain  with- 
out prosecution  and  on  which  no  interest  had  been  paid  for 
more  than  one  year ;  that,  in  the  calculation  of  profits  for 
the  purpose  of  dividends,  debts  and  the  interest  accrued  and     / 
unpaid  on  the  same  were  included  ;  that  pretended  dividends 
on    the  shares  of  bank  stock  were  made  as   from   undivided 
profits,  when,  in  fa<Jt,  they  were  paid  out  of  the  capital  stock ; 
that   obligations  were  permitted  to  be  renewed  without  the 
payment  of  tlie  accrued  interest ;  that  overdrafts  were  per- 
mitted to  be  made ;  that  loans  were  made  to  persons,  who  were 
already  indebted  to  the  bank,  or  who  were  known  to  be  engaged 
in  hazardous  enterprises,  or  upon  pretended  security  known  to 
be  inadequate ;  that  certain  of  the  directors  were  allowed  to 
obtain  a  preference  over  the  bank  by  judgment  and  execution 
against  a  certain  mining  company,  which  was  largely  indebted 
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to  the  bank,  when,  if  the  bank's  claim  against  the  company's 
property  had  heen  duly  enforced,  it  might  have  been,  at  least 
in  part,  collected ;  that  they  retained  in  office  a  cashier,  with 
knowledge  that  he  was  dishonest,  incompetent  and  guilty  of 
a  falsification  of  the  books  of  the   bank,   and,  finally,  that 
reports  were  caused  to  be  made  to  the  superintendent  of  the 
banking  department,  which  contained  misstatements  and  which 
were  made  to  insure  a  continuance  of  the  bank  in  business. 
It  is  alleged  in  the  complaint  that  none  of  the  acts  complained 
of  were   completely   accomplished   by   all  of   the  directors; 
that  certain  of  them  were  done  during  their  several  periods  of 
office ;  that  the  persons,  mentioned  as  having  done  the  acts 
complained  of  within  periods  of  tiuie  specified,  are  severa.ly 
liable  for  the  separate  and  personal  misconduct  of  such  acts  and 
in  separate  and  different  amounts  therefor;  that,  as  to  many 
of  the  acts  complained  of,  the  plaintiff  is  unable  to  deter- 
mine or  allege  the  degree  in  which  the  particular  directors 
have  respectively  participated,  or  the  proportion  or  amount 
of  their  liability.     The  complaint  alleges  that  the  a(*ts  com- 
plained of  were  numerous  and  complicated  and  that  many 
were  not  recorded  in  the  books  of  the  bank ;  that  the  books 
and  accounts  do  not  contain  accurate  records  of  the  actswliicli 
were  done  in   the  name  of  the  bank  by  the  directors,  while 
they  were  respectively  in  office,  and  that  plaintiff  is  unable 
to   determine  the  number,  or  tlie  nature,  of  the  said  act^, 
or  the   sums   of    money   involved   therein   respectively.     It 
is   alleged   that   the   plaintiff  has   not  knowledge  or  infor- 
mation sufficient  to  enable  him  to  prove  the  acts  complained 
\    of,  unless  a  discovery  and  an  account  thereof  be  made  by 
the    defendants,  and   that,    unless   relief  is   granted   to  him 
against  all  of  the  defendants,  as  hereinafter  prayed  for,  it  will 
.  be  necessary  for  him  to  bring  and  maintain  a  multiplicity  of 
*  actions,  to  the  delay  of  his  administration,  and  that,  by  reason 
of  the  matters  alleged,  he  has  no  adequate  I'emedy  at  law  in 
the  premises.     The  prayer  of  the  complaint  is  for  a  judgment, 
first,  that  the  defendants  were  guilty  of  negligence,  waste  and 
violation  of  duty  under  the  law,  in  doing  the  acts  alleged  ; 


1897.]  Dykman  v.  Keeney.  487 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

second,  that  the  bank  had  siifEered  loss  and  damage  by  reason 
of  such  acts  and  tliat  the  plaintiff  is  entitled  to  recover  from 
each  of  the  defendants,  respectively,  the  amount  which  shall, 
upon  an  accounting  in  this  action,  appear  to  be  due  from  them 
respectively  and,  third,  that  an  account  be  taken  between  the 
plaintiff  and  each  of  the  defendants  and  that  each  defendant 
make  discovery,  not  only  as  to  the  acts  and  transactions  done 
in  the  name  of  the  bank  by  any  of  the  directors,  but  also  as 
to  the  liability  of  each'of  the  defendants  and  the  degree  and 
proportion  of  such  liability,  and  that  upon  such  an  account  the 
damages  sustained  by  the  bank  may  be  ascertained  and  that 
the  plaintiff  recover  from  the  defendants  respectively  the 
separate  and  different  amounts  for  which  each  of  the  defend- 
ants may  be  found  to  be  severally  liable  for  the  sevei-al 
and  personal  misconduct  in  the  premises  of  himself  or  his 
decedent. 

One  of  the  defendants  has  demurred  to  the  complaint,  upon 
the  grounds  that  there  was  an  improper  joinder  of  caurscs  of 
action  and  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  denmrrer  was  overruled 
at  the  Special  Term  and,  upon  ap|>eal  to  the  Appellate  Divis- 
ion, there  was  an  affirmance  of  the  Special  Term  judgment. 
An  application  for  leave  to  appeal  was  granted  by  the  Appel- 
late Division  and  two  questions  of  law  were  certified  for 
review  by  this  court,  viz. :  whether  the  complaint  in  this  action  ( 
sets  forth  a  cause  of  action  in  equity  and,  second,  whether 
there  has  been  an  improper  joinder  of  causes  of  action  in  the  / 
complaint  herein. 

I  think  that  the  present  appeal  is  controlled  b}-  our  dis- 
position of  the  case  of  ()'  Brien  v.  Fltzyerald  (150  X.  V.  yX 
572).  That,  like  this,  was  an  action  brought  by  receivers 
of  a  bank  to  recover  against  its  dii-ectors  for  the  negligtMit 
performance  of  their  duties  and  the  demurrer  to  the  com- 
plaint raised  a  similar  question  to  that  now  before  us.  When 
that  case  lirst  came  before  this  court  (148  X.  Y.  877),  we  all 
concurred  in  the  opinion  that  the  demurrer  should  be  sus- 
tained.    Judge    Finch,    who   delivered   the   opinion    of  this 
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court,  observed  that,  on  its  face  and  in  its  form,  the  action 
was  one  at  law,  to  recover  damages  for  negligence  and  that  no 
facts  were  stated  which  indicated  a  need  of  the  intervention 
of  a  court  of  equity.  He  pointed  out  several  respects,  in 
which  the  complaint  was  wanting  in  proper  averments  to  make 
out  an  equitable  cause  of  action,  and  he  concluded  that,  while 
the  formal  demand  of  relief  is  not  decisive  of  the  legal  or 
equitable  character  of  the  action,  yet  the  demand  for  a  money 
judgment  therein  was  consistent  with  a^erfect  cause  of  action 
in  the  complaint  to  recover  damages  at  law. 

When  that  case  again  came  before  this  court  (150  Is,  Y. 
572),  certain  amendments  had  been  made  in  the  complaint. 
Allegations  were  inserted,  to  the  effect  that,  by  reason  of  the 
several  liability  of  the  defendants  for  personal  misconduct 
and  breaches  of  trust  and  of  the  necessity  for  the  court  to 
determine  the  extent  to  which  each  defendant  was  chargeable, 
full  and  adequate  relief  could  not  be  granted,  unless  the 
defendants  were  required  to  account  in  the  action  for  their 
resj)ective  acts  and  that,  unless  relief  were  thus  granted 
^  against  all  the  defendants,  it  would  be  necessary  to  bring  and 
maintain  a  multiplicity  of  suits,  involving  great  expense  to 
the' estate  and  delay  in  the  plaintiffs'  administration  of  their 
trust.  It  was,  also,  alleged  that,  for  the  completeness  of  the 
plaintiffs'  remedy,  it  was  necessary  that  the  several  defend- 
ants should  make  discovery  as  to  their  conduct  and  manage- 
ment of  the  affairs  of  the  bank.  It  was,  further,  alleged, 
that  the  plaintiffs  had  no  adequate  remedy  at  law  and  they 
prayed  for  judgment  that  the  defendants  be  required  to 
account  with  respect  to  their  administration  of  the  trusts 
rei)()sed  in  them ;  that  their  liability  be  apportioned  among 
them  and  the  amount  of  the  liability  of  each  fixed  and  deter- 
mined ;  that  a  decree  be  rendered  against  each  for  an  amount 
equal  to  the  injury  to  the  trust  fund  administered  by  them 
and  that  they  make  full  discovery  as  to  their  participation  in 
the  breaches  of  trust  set  forth. 

The  Appellate  Division  then  affirmed  the  judgment  of  the 
Si)ecial  Term  sustaining  the  second  demurrer  to  the  complaint 


1897.]  Dykman  V,  Keeney.  489 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

(0  App.   Div.  509);  but  certified  to  us  the  same  questions 
as  have  been  certified  in  the  present  case.     We  affirmed  tlie 
judgment  npon  tlie  opinion  below,  holding  that  the  amended 
complaint  did  not  set  forth  a  cause  of  action  in  equity,  and 
that  there  had  been  an  improper  joinder  of  causes  of  action. 
The  opinion  delivered  at  the  Appellate  Division  had  reviewed 
the  several  cases  in  which  the  question  under  discussion  had 
been  considered  and,  in  the  light  of  that  review,  came  to  the 
conclusion  that  the  caae  had  not  been  changed  by  the  amend- 
ments to  the  complaint.     It  was  said  of  them,  that  they  were 
ntjt  allegations  of  fact,  but  were  conclusions  as  to  the  liability 
of  the  various  defendants  and  expressed  merely  the  opinion 
of  the  pleader  as  to  the  necessity  of  equitable  intervention. 
It  was  held  that  there  were  no  facts  stated,  which  showed  that 
a  discovery  was  requisite  to  the  completion  of  the  remedy,  or 
that  an  accounting  was  necessary,  and  that  there  were  no  facts 
alleged  which  brought  the  case  within  any  of  the  principles 
which   courts  of  equity  administer.     It  was  observed,  with 
respect  to  the  allegation,  that  a  nmltiplicity  of  suits  would  be 
required  ;  that  it  was  a  multiplicity  of  actions  against  a  multi- 
plicity of  people,  rather  than  against  one  person,  which  latter 
case,  only,  would  justify  ecpiitable  interference.     The  opinion 
of  Judge  Ingraham  summed  up  the  argument  in  this  wise : 
"  Where  his  liability  to  his  cestui  que  tnisf^  or  to  the  corpora- 
tion of  which  he  is  a  director  or  trustee,  is  not  to  account  for 
specific  property,  but  for  damages  because  of  his  negligent 
act  in  the  performance  of  his  duty,  a  different  principle  arises 
as  to  his  liability,  from  that  of  a  c^ise  where,  in  consequence 
of  his  relation  to  the  property  of  the  trust,  he  is  bound  to 
show  what  disposition  of  that  property  htis  been  made,  being 
chargeable  with  the  value  of  the  property." 

It  is  very  clear,  therefore,  that  we  are  committed  by  our 
decision  in  0' Britn  v.  Fitzgerald^  to  the  view  that  where  the 
action  is  to  hold  persons  responsible  to  the  receiver  of  a  cor- 
poration for  a  neglectful  and  wrongful  performance  of  their 
dntitjs  as  directors  and  to  recover  the  losses  sustained  by  the 
corporation,  the  action  is  one  at  law  and  that  something  more 
G2 


490  Dykman  i\  Keenev.  [Dec, 


Opinion  of  the  Court,  per  Gray,  J.  [Vol.  154 

is  required  to  warrant  the  intervention  of  a  court  of  equity, 
than  mere  allegations  sliowing  that  the  acts  complained  of  are 
numerous  and  complicated  ;  that  they  are  ditKcult  of  ascer- 
tainment, without  a  discovery  with  respect  to  them,  and  that 
a  multiplicity  of  actions  would  be  necessary,  if  all  the  directors, 
who  were  in  office  during  the  whole  or  a  part  of  the  time 
within  which  the  acts  complained  of  were  committed,  could 
not  be  associated  as  defendants  in  one  action. 

While  some  observations  of  Judge  Finch,  when  the  c^seof 
O^Brien  v.  Flizyerald  was  first  before  us,  have  been  pointed 
out,  as  indicating  that  such  an  action  might  Ue  in  equity,  they 
were  made  with  respect  to  the  case  appearing  by  the  com- 
plaint before  him  and  it  is  very  clear  from  his  opinion  that  he 
entertained  a  grave  doubt  as  to  whether  an  equitable  action 
could  be  at  all  supported  upon  the  facts  pleaded.  His  ex])i'es- 
sion  as  to  that  was  as  follows :  "  My  doubt  about  that  is  very 
grave,  although  I  leave  the  question  open."  Again  the  doubt 
appears,  when,  after  remarking  that  some  cases  seem  to  allow 
the  remedy  of  a  suit  in  equity  by  a  corporation  against  its 
directors  to  recover  losses,  he  says :  ^'  Granting  that,  and  grant- 
ing also  what  I  am  not  now  ready  to  admit  as  the  law  of  this 
state,  that  the  facts  pleaded  in  the  present  case  are  sufficient  to 
support  the  action  as  an  equitable  one,  we  are  left  by  the 
pleader  hi  a  doubt  which  can  only  be  solved  by  recurring  to 
the  demand  for  relief."  The  question  was,  therefore,  left  aa 
oi)en  one  and  was  met  upon  the  second  demurrer  to  the 
amended  complaint  in  (^ Rriea  v.  Fitzgerald.  It  is,  again, 
here  in  even  a  stronger  form. 

That  an  action  in  equity  will  lie  by  a  stockholder  against 
the  directors  of  his  corporation,  for  violations  of  their  duties, 
or  breaches  of  the  trust  committed  to  them,  is  well  settled 
and  as  recently  asserted  as  in  tlie  case  of  Brinckerhoif  v. 
Bodwlijk  (88  k.  Y.  52  ;  105  N.  Y.  507).  But,  as  it  was 
observed  by  Judge  Finch  in  the  opinion  referred  to,  there  is 
a  wide  and  vital  difference  betw^een  such  a  case  and  one  wliere 
the  action  is  by  the  corporation  against  its  delinquent  direct- 
ors.    Quite  lately,  the  case  of  Empire  State  Savings  Banh 
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of  Buffalo  V.  Beard  (151  N.  Y.  638),  was  disposed  of 
by  us  upon  the  authority  of  O^Brien  v.  Fitzgerald.  That 
case  was  very  similar  to  the  present  one,  with  respect  to  the 
acts  complained  of  on  tlie  part  of  the  trustees  of  the  savings 
bank,  and  presented  a  continuous  system  of  mismanagement. 
The  General  Term  had  there  lield  that  the  action  would  lie 
in  equity  in  order  to  prevent  a  multiplicity  of  actions.  In 
the  case  of  Iliggins  v.  Teffi  (4  App.  Div.  62),  the  opinion  of 
this  court  in  O^Brien  v.  Fitzgerald  was  followed,  and  similar 
conclusions  reached,  as  were  affirmed  by  us  upon  the  second 
appeal  in  that  case. 

In  such  actions  as  these  the  defendants,  as  directors,  are 
not  proceeded  against,  strictly,  as  trustees,  but  as  agents  acting 
for  a  principal  and  for  any  damage  caused  by  their  neglect 
and  violation  of  duty  the  remedy  at  law  is  adequate.  The 
difficulties  of  proving  the  wrongful  and  neglectful  acts  of 
directors,  the  extent  to  which  each  has  participated  in  the  acts 
of  mismanagement  alleged  and  the  proportion  or  degree  of 
their  liability  to  respond  in  damages,  are  no  greater  in  a  court 
of  law  than  they  would  be  in  a.  court  of  equity.  They  are 
chargeable,  not  with  the  sums  which  have  been  lost,  but  only 
for  the  direct  injury  to  the  bank  which  resulted  from  the 
neglect  of  their  duties.  Directors  of  a  corporation  are  not 
vested  with  the  title  to  the  property  of  the  corporation,  and, 
tnerefore,  as  trustees,  liable  to  account  in  equity  for  the  dispo- 
sition which  they  may  have  made  of  it.  They  are  agents 
of  the  corporation,  upon  whotu  duties  devolve  of  manage- 
ment and  of  care ;  for  a  failure  in  the  performance  of  which 
they  will  be  held  liable  at  law  for  the  damages,  which  their 
corporation  may  be  shown  to  have  sustained.  Discovery 
is  one  of  the  elements  of  the  right  to  resort  to  equity, 
but  it  would  not  properly  consist  in  the  ascertainment  by 
the  complainant  of  the  several  or  proportionate  liabil- 
ities of  the  defendants  to  the  corporation  for  damages  sus- 
tained by  their  neglect  in  the  performance  of  the  duties 
devolved  upon  them.  It  had  reference,  usually,  to  where 
an  accounting  was  involved  ajid  a  statement  required  of  items 
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of  debit  and  credit,  or  of  specific  proj^erty  with  which  the 
defendant  was  chargeable.  It  was  the  resort  of  a  defendant, 
wlien  sued  at  law,  in  aid  of  his  defense  ;  which,  without  a  dis- 
covery, might  fail  of  establishment.  No  accounting  is  neces- 
sary in  such  an  action  as  this ;  for,  if  all  the  facts  be  true, 
there  would  be  no  sum  of  money,  as  to  which  these  defend- 
ants, or  either  of  them,  would  be  held  liable  to  account. 

Without  further  discussion,  the  conclusion  I  have  reached 
is  that,  although  the  pleader  has  endeavored,  in  the  framing 
of  his  complaint,  to  give  to  it  an  equitable  form,  he  has  failed 
to  do  more  than  to  show,  and  to  enlarge  upon,  the  difficulties 
of  the  plaintiff's  situation  and  of  making  the  proof  to  sustain 
a  recovery.  It  only  sets  forth  a  cause  of  action  for  damages 
for  the  negligent  and  wrongful  acts  of  these  directors ;  where 
equitable  relief  is  unnecessary  and  where  the  defendants  ought 
not  to  be  deprived  of  their  constitutional  right  of  a  trial  by 
jury.  If  there  is  any  hardship  in  these  views  and  if  it  is  nrged, 
(which  I  do  not  admit),  that  the  difficulty  of  holding  delin- 
quent directors  responsible  for  their  wrongful  and  negligent 
acts  is  added  to  and  should  require  a  different  rule,  the  remedy 
should  be  sought  for  in  legislation,  which  would  permit  that 
form  of  action  which  the  law  of  the  state  does  not  now,  in 
my  judgment,  permit. 

The  questions  certified  to  us  are  answered  as  follows : 

Ist.  Whether  the  complaint  in  this  action  sets  forth  a  cause 
of  action  in  equity.     Answer,  no. 

2d.  Whether  there  has  been  an  improper  joinder  of  causes 
of  action  in  the  complaint  herein.     Answer,  yes. 

The  judgments  appealed  from  should  be  reversed  and  the 
demurrer  of  the  appellant  is  sustained,  with  costs. 

All  concur,  except  Maktin,  J.,  not  \  oting. 

Judgments  reversed. 
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The  Colonial  City  Traction  Company,  Appellant,  v.  The    ,'"154  4^3 
Kingston  City  Railroad  Company,  Respondent.  jj56  840 

164    498 
Street  Surface  Railroads  —  Proceeding  to  Acquire  Use  op  Con-      J 157  479 
SECTiNG  Tracks.     The  requirement  of  the  Railroad  Law  which,   by       164    493 
virtue  of  section  91,  compels  a  street  surface  railroad  company  to  obtain       171    551 
the  consents  of  the  local  authorities  and  abutting  owners  to  such  use 
before  it  can  apply  to  acquire  the  right  to  use  the  connecting  track  of 
another  company  by  a  proceeding  in  incitum  under  section  102  of  that 
law,  is  absolute  and  does  not  depend  upon  what  the  defendant  company 
might  have  the  power  to  voluntarily  agree  to. 

(Submitted  December  6,  1897;  decided  December  14,  1897.) 

Motion  for  a  reargument.     (See  153  IN".  Y.  540.) 

G,  D.  B.  Hcbsbrouck  and   CJmrles  Stewart  Davison  for 
motion. 

A,  T,  Clea/rwaier  opposed. 

Yann,  J.     This  motion  for  a  reargument  is  based  on  the 
possibility  that  the  court  may  have  overlooked  one  of  the 
points  presented  both  orally  and  in  writing  on  the  argument. 
This  possibility  is  founded  on  the  fact  that  the  point  is  not 
discussed  by  the  court  in  its  opinion,  but,  as  we  have  held, 
that  fact  gives  rise  to  no  such  inference  in  any  case,  and  in 
this  case  it  is  expressly  stated  that  the  reason  for  not  adopt- 
ing the  opinion  of  the  Appellate  Division,  which,  as  reported, 
discusses  the  point  supposed  to  have  been  overlooked,  was  to 
avert  further  litigation  by  deciding  a  question  that,  although 
presented   by  the  record,  was  not  decided   by  that  learned 
court.     (Kainp  v.  Kamp^  59  N.  Y.  212,  221 ;  Dammert  v. 
Osborn^  141  N.  Y.  564.)     The  point  that  the  appellant  appre- 
hended was  overlooked  was  duly  considered  by  us,  although 
no  expression  of  consideration  appears  in  the  opinion.     It  is, 
in  substance,  that  inasmuch  as  the  defendant  succeeded  to  the 
rights  of  a  company  organized  prior  to  the  amendment  of  the 
Coustitution  in  1874,  it  has  the  right,  if  it  chooses,  to  allow 
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the  use  of  its  tracks  by  other  roads,  and  that  this  right  could 
not  be  infringed  upon  by  subsequent  legislative  enactments; 
that  such  right,  as  it  is  further  argued,  can  be  exercised  by 
the  defendant  without  regard  to  whether  the  road  with 
which  it  desires  to  contract  was  organized  prior  to  the  con- 
stitutional or  statutory  enactments,  or  subsequent  thereto; 
and  upon  this  assumption,  it  is  urged,  that  as  the  law 
provides  for  an  appeal  to  the  courts  where  thei*e  is  an  imreason- 
able  refusal  of  property  owners,  so  the  law  provides  for  an 
appeal  to  the  courts  where  there  is  an  unreasonable  refusal  by 
such  a  company  as  the  defendant.  The  conclusion  that  we 
are  asked  to  reach  from  this  line  of  argument  is  that  as  the 
property  owners'  consent  "is  compellable  at  law,"  so,  where  a 
road  can  voluntarily  grant  the  right  to  use  its  tracks,  "it  is 
compellable  to  grant  it  through  procedure  in  the  courts,"  even 
if  the  statutory  consents  have  not  been  obtained  by  the  road 
making  the  aj^plication. 

As  the  plaintiff  was  organized  in  1896,  and  succeeded  to  the 
rights  of  a  company  organized  in  1893,  the  Constitution  and 
Railroad   Law   as   existing  since   the  latter  date  control  its 
rights,  whatever  effect  they  may  have  upon  organizations  of 
an  earlier  date.     The  Railroad  Law  is  the  only  authority  for 
this  proceeding,  and  the  plaintiff,  as  the  moving  party  in  the 
effort  to  acquire  certain  rights  through  the  power  of  eminent 
domain,  was  bound  to  proceed  strictly  in  accordance  with  its 
requirements.     {Matter  of  Kings  Covnty  Elevated  Railway 
Co,,  82  N.   Y.   95,  99  ;  Matter  of  Union  Elevated  JiaiU 
road  Cb.,  113  N.  Y.  275,  279.)     These  requirements  are  geu- 
eral.     They  make  no  discrimination  based  ujx^n  the  rights  or 
powers  of  the  road  proceeded  against,  and  are  not  affected  by 
what  that  road  can  voluntarily  consent  to.     If  the  defendant 
has  the  right  to  lease  its  road  to  another  company,  that  right 
cannot  be  invoked  by  the  plaintiff  as  a  substitute  for  the  statu- 
tory requirements  nor  made  the  sole  foundation  of  a  proceed- 
ing to  compel  the  defendant  to  permit  the  use  of  a  portion  of 
its  tracks.     The  statute  contains  nothing  that  expressly  or 
impliedly  sanctions  such  a  conclusion.     The    plaintiff  must 
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move  upon  its  own  status  and  cannot  rely  npon  the  status  of 
tlie  defendant  in  opposition  to  its  wishes. 

As  we  aimed  to  demonstrate  in  the  opinion  giving  our 
reasons  for  affirming  the  judgment,  the  consents  of  the  local 
authorities  and  the  abutting  owners  to  the  use  of  the  inter- 
vening track  of  the  defendant  by  the  plaintiff  are,  by  virtue 
of  section  91  of  the  Railroad  Law,  conditions  precedent  to 
the  proceeding  to  acquire  such  use  under  section  102  of  that 
law.  In  other  words,  the  plaintiff  is  not  in  a  position  to  make 
the  application  until  it  has  first  obtained  such  consents.  The 
prohibition  of  the  Railroad  Law  is  absolute  so  far  as  the 
plaintiff,  proceeding  in  inviticm,  is  concerned,  and  does  not 
depend  upon  what  the  defendant  might  have  the  power  to 
voluntarily  agree  to. 

It  is  also  suggested  that  our  opinion  has  raised  apprehen- 
sion as  to  its  effect  as  a  precedent  upon  railroad  leases  and 
traffic  agreements,  of  which  there  are  said  to  be  many  now  in 
force  all  over  the  state.  It  was  not  our  intention  to  decide  any 
case  but  the  one  before  us,  which  simply  involved  the  standing 
of  the  plaintiff  to  make  the  application  in  question,  and  our 
ojunion  should  be  read  in  the  light  of  that  purpose.  If,  as 
sometimes  happens,  broader  statements  were  made  by  way  of 
ar<i^ument  or  otherwise  than  were  essential  to  the  decision  of 
the  questions  presented,  they  are  the  dicta  of  the  writer  of  the 
opinion  and  not  the  decision  of  the  court.  A  judicial  opinion, 
like  evidence,  is  only  binding  so  far  as  it  is  relevant,  and  when 
it  wanders  from  the  point  at  issue  it  no  longer  has  force  as  an 
official  utterance.  The  failure  to  read  the  opinions  of  courts 
with  this  fact  in  mind  gives  rise  to  much  fruitless  litigation. 

The  motion  should  be  denied. 

All  concur,  except  Gray  and  O'Brien,  JJ.,  not  voting. 

Motion  denied. . 
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164  541  Annette  C.  Hersee  and  Carrie  H.  Coit,  Respondents,  v. 

156  404  Louis  W.  Simpson,  Aj^pellant. 

I  154    496 
166    408  ^-  Will  —  Remain dkr.     A  remainder  is  not  to  be  considered  as  con- 

166    516|  tingent  in  any  case  where,  consistently  with  the  intention  of  the  testator, 

'  154    496  it  may  be  construed  as  being  vested. 

'167    498  2.   "  From  and  After.'*    The  words  "from  and  after,"  in  a  testamen- 

tary gift  of  a  remainder,  following  a  life  estate,  do  not  make  the  remain- 
der contingent  and  prevent  its  being  construed  as  vested,  where  there  is 
nothing  else  on  the  face  of  the  will  tending  to  show  that  the  vesting  of 
the  remainder  was  postponed  or  intended  to  be  postponed  beyond  the 
death  of  the  testator. 

3.  Will  Construed  —  Vested  Remainder.  The  will  of  a  testator 
who  left  a  wife  and  children  surviving  devised  a  life  estate  in  his  real 
property  to  his  wife  and  provided  that,  "  from  and  after  her  decease,"  the 
property  should  be  disposed  of  according  to  the  statutes  governing  the 
descent  of  real  property.  Held,  that  the  heirs  of  the  testator  upon  his 
death  took  a  vested  remainder  in  his  real  property. 
Ilerdee  v.  Simpson,  20  App.  Div.  100,  aflarmed. 

(Submitted  December  10,  1897;  decided  December  17,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  18,  1897,  in  favor  of  plaintiffs  upon  a  submission 
of  controversy. 

The  controversy  in  this  case  was  submitted  to  the  Appellate 
Division  in  the  fourth  department  upon  admitted  facts.  The 
submission  was  in  pursuance  of  the  provisions  of  article  2  of 
title  2,  chapter  XI  of  the  Code  of  Civil  Procedure,  which 
includes  sections  1279  to  1281.  The  fact«  upon  which  the 
questions  in  this  case  arise  are  fully  set  forth  in  the  case  agreed 
upon. 

On  tlie  twentieth  of  February,  1897,  the  plaintiffs  and 
defendant  entered  into  an  agreement  for  the  sale  and  purchase 
of  certain  property  situated  in  the  city  of  Buffalo,  K".  Y.,  the 
former  agreeing  to  convey  to  the  latter  a  good  and  market- 
able title  to  tlie  premises  described.  The  consideration  was 
$9,900,  one  hundred  dollars  of  which  was  to  be  paid  at  the 
signing  and  delivery  of  the  contract,  and  $4,800  in  cash  and  a 
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bond  and  mortgage  for  $5,000  to  be  paid  and  delivered  at  the 
time  of  the  delivery  of  the  deed.  This  contract  was  made  by 
Annette  C.  Ilersee,  widow  of  Thompson  Hersee,  deceased, 
and  as  executrix  of  his  last  will  and  testament,  and  by  Carrie 
H.  Coit,  as  his  sole  heir  at  law  ajid  legatee. 

Subsequently,  the  plaintiflPs  made  and  properly  executed  a 
warranty  deed  to  the  defendant  of  the  premises  described  in 
the  contract.  The  form  and  manner  of  its  execution  were  in 
all  respects  satisfactory.  The  deed  was  then  tendered  to  the 
defendant,  and  tlie  plaintiflEs  demanded  that  he  fulfill  the  con- 
tract, which  he  refused  to  do  upon  the  ground  that  the  plain- 
tiffs could  not  give  a  good  and  valid  title  to  the  property.  The 
plaintiffs'  title  depends  upon  the  provisions  of  the  will  of  their 
testator,  and  it  was  upon  the  ground  that  they  did  not  take  a 
valid  title  to  the  property  under  it  that  the  defendant  based 
his  refusal  to  accept  the  deed. 

By  the  first  provision  of  his  will,  the  testator  gave  to  a 
grandchild  the  sum  of  ten  thousand  dollars  upon  the  express 
condition   that   she   lived   to   the  age   of   twenty-one   years, 
and  if  she  did  not,  then  the  bequest  was  to  become  wholly 
inoperative.     The  grandchild  named  died  in  infancy,  unmar- 
ried, and  without  issue  before  the  death  of  the  testator.     The 
only  provision  of  the  will  which  has  any  bearing  upon  the 
question  involved  in  this  case  is  as  follows  :  "  SecotuL  All  the 
rest,  residue  and  remainder  of  my  estate,  real  and  personal,  of 
every  name  and  nature  (subject  to  the  contingent  payment  of 
the  above  legacy),  I  bequeath  and  devise  to  my  wife,  Annette 
C.  Ilersee,  to  have,  hold  and  enjoy  the  same  with  the  rents, 
issues  and  profits  thereof  during  the  term  of  her  natural  life, 
and  from  and  after  her  decease  my  will  is  that  all  of  my  said 
property  be  disposed  of  according  to  the  statutes  of  the  state 
of  New  York  governing  the  descent  of  real  property  and  the 
distribution  of  personal  estates."     By  the  tliird  clause  his  wife 
was   appointed  sole   executrix  of   his  will,  which  was  duly 
admitted  to  probate  December  9,  1884,  as  a  will  valid  to  pass 
real    and  personal  property,  and  letters   testamentary    were 
duly  issued  to  the  executrix  named. 
63 
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The  contention  of  the  defendant  is  that  a  deed  from  the 
plaintiffs  wonUl  not  convey  tlie  fee  of  the  2)reini8e8  for  the 
reason  that  by  the  testator's  will  liis  widow  acqnired  a  life 
estate  in  the  property,  and  as,  hy  its  terms,  the  real  property 
was  to  be  disposed  of  from  and  after  her  death  according  to 
the  laws  of  the  state  of  New  York  governing  the  descent  of 
real  property,  xmtil  that  event  happens  the  persons  entitled  to 
take  the  remainder  cannot  be  ascertained,  and  that,  although 
if  Carrie  survives  her  mother,  she  will  take  the  whole  of  the 
property,  yet  at  present  she  has  only  a  contingent  remainder 
in  the  premises,  and,  therefore,  a  conveyance  by  them  would 
not  give  a  good  or  marketable  title. 

The  learned  Ai)pellate  Division  held  that  the  lieirs  of  the 
decedent  took  a  vested  remainder  in  his  real  estate  at  the  time 
of  his  death,  and  that  the  wliole  title  was  in  the  plaintiffs  when 
the  contract  between  them  and  the  defendant  was  made.  That 
the  decedent  was  the  owner  of  the  property  in  question,  and 
tliat  the  defendant  would  obtain  a  good  title  under  the  deed 
tendered,  provided  the  heirs  at  law  of  the  testator  took  a  vested 
remainder  in  his  real  estate  at  the  time  of  his  death,  are  not 
denied  or  questioned  by  either  party.  So  tliat  the  single  ques- 
tion to  be  determined  upon  this  appeal  is  whether  the  testa- 
tor's only  daughter  and  heir  at  law  luis  a  vested  remainder  in 
Lis  real  estate. 

The  testator  died  in  December,  1884,  seized  of  the  prop- 
erty in  question.  lie  left  surviving  his  widow,  Annette  C. 
Ilersee,  a  son  of  full  age,  William  M.  Ilersee,  and  a  daughter 
of  full  age,  ('arrie  II.  Coit,  and  no  other  issue  or  lineal 
descendants.  William  died  in  September,  1891,  unmarried, 
without  issue  and  intestate. 

Fred  TF.  Ely  for  appellant.  The  individuals  forming  the 
chu<s  that  will  take  under  testator's  will,  cannot  be  determined 
until  the  time  that  the  estate  is  to  be  divided,  and  that  time 
has  not  yet  arrived.  {Bis807i  v.  W.  S,  R,  Ji,  Co.^  143  X.  Y. 
125 ;  Sfecemon  v.  Ij^sley^  70  N.  Y.  512 ;  Teed  v.  Mortem^  60 
N.  Y.  506;  In  re  Baer,  147  N.  Y.  348;  Delaney  v.  McCor- 
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macky  88  X.  Y.  174 ;  Clark  v.  Cammann^  14  App.  Div.  127; 
DelafieUl  v.  Shipman,  103  N.  Y.  463  ;  In  re  Alleri,  151  N. 
Y.  243.) 

Tracy  C.  Becker  for  respondents.     The  law  favors  the 
immediate  vesting  of  estates.     (2  R.  S.  [9th  ed.]  1790,  §  3 ; 
Sheridaii  v.  House,  4  Keyes,  569  ;  Moore  v.  LyonSy  25  Wend. 
144 ;  Manice  v.  Ifanice^  43  N.  Y.  368 ;  Gilrnan  v.  liedding- 
ion,  24  N.  Y.  9 ;  Byrnes  v.  Stilwell,  103  N.  Y.  460 ;  Scott  v. 
Guernsey,  ^S  N.  Y.  106;  Traver  v.  ScheU,  20  K  Y.  89; 
Ereritt  v.  Everitt,  29  N.  Y.  39 ;  Loder  v.  Ilatfidd,  4  Ilnn, 
36 ;  71  N.  Y.  92 ;  Livingston  v.  Greene,  52  N.  Y.  118  ;  Moore 
v.  Littel,  41  N.  Y.  85 ;  Emhury  v.  Sheldon,  68  N.  Y.  227.) 
Time  is  not  attaelied  to  the  substance  of  the  gift,  nor  is  tlie 
gift  founded  upon  a  direction  to  divide  at  a  future  time. 
(Xelson  v.  liussdl,  135  X.  Y.  137 ;  LetchioortlC s  Appeal, 
30    Penn.  St.  175;    Williams  v.  Freenum,  98  K  Y.  577; 
In  re  Mahan,  98  N.  Y.   372 ;   Livingston  v.    Greene,   52 
X.  Y.  118;   Moore  v.  Lyons, '•lo  Wend.  144.)     The  inten- 
tion   of  the   testator   must   govern   the   construction   of  his 
will.     {Bowditch  v.  Ayrault,  138   N.    Y.    222;  Emhury  v. 
Sheldon,    m   JS".    Y.    286;    Weston   v.    Goodrich,    12   App. 
Div.    250 ;    Fa/i  Nostrand  v.  Marvin,  16   App.   Div.    28 ; 
Z/>^7<^/'  V.  Hatfield,  71  K.  Y.  92 ;  Coit  v.  Rolston,  44  Hun, 
548;  /;i  ^*<3  Young,  145   X.  Y.  535;  /;i  7*^  Seaman,  147  X. 
Y.  69  ;  Bmhnell  v.  Carpenter,  92  X.  Y.  273.)     The  will  must 
be  construed  by  the  applicaticm  of  legal  rules  to  the  language 
of  the  testator,  but  the  intention  of  the  testator  must  prevail, 
and  the  will  must  be  construed  with  reference  to  that  inten- 
tion, so  far  as  such  construction  does  not  violate  legal  princi- 
ples.     {Campbell  v.   Stokes,   142   X.   Y.   23;    Boioditch  v. 
AyranU,  138  X.  Y.  222;  In  re   Young,  145  X.  Y.  538; 
Loder  v.  Hatfield,  71  X.  Y.  92 ;  In  re  Seaman,  147  X.  Y. 
69  ;    Coit  V.  Rolston,  44  Hun,  548  ;  Smith  v.  Edwards,  88  X. 
Y.  105.)     The  vested  remainder  in  the  estate  of  Thompson 
Hersee,  deceased,  belonging  to  William  M.  Ilersee,  the  testa- 
tor's  son,  upon  said  William   M.  Ilersee's  death,  intestate, 
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unmarried  and  without  issue,  passed  to  and  vested  in  his  sister, 
Carrie  II.  Coit.  (2  R.  S.  [9th  ed.]  1825,  §  6.)  The  joining 
of  Annette  C.  Hersee,  as  devisee  under  the  will  of  Thompson 
Hersee,  deceased,  and  Carrie  11.  Coit,  as  sole  surviving  heir  at 
law  of  Thompson  Hersee,  deceased,  as  guarantors  in  a  war- 
ranty deed,  conveys  a  good,  valid  and  marketable  title  to  the 
real  estate  of  whicli  the  said  Thompson  Hersee  died  seized, 
which  the  defendant  is  bound  to  accept.  (2  R.  S.  1790,  §  11 ; 
Embury  v.  Sheldon,  68  N.  Y.  237 ;  Manice  v.  Mank^,  43 
N.  Y.  370.) 

Martin,  J.  In  determining  the  question  involved,  tlie 
inquiry  is  presented  whether  the  testator  intended  to  confer 
upon  his  widow  a  life  estate  in  all  his  property  with  a  vested 
remainder  in  tliose  who  should  be  his  heirs  at  the  time  of  his 
death,  or  whether  his  intent  was  to  postpone  the  vesting  of 
the  remainder  until  the  death  of  the  Hfe  tenant.  As  bearing 
upon  this  question,  it  is  to  be  observed  that  the  testator  created 
no  trust  by  his  will.  He  devised  a  life  estate  in  his  real  prop- 
erty to  his  wife,  and  provided  that,  from  and  after  her  decea.se, 
the  property  should  be  disposed  of  according  to  the  laws  of 
the  state  of  New  York  governing  the  descent  of  real  prop- 
erty. Thus  the  question  is  narrowed  to  this :  Were  the  words 
"from  and  after"  her  death  sufficient  to  limit  to  a  contingent 
remainder  the  estate  which  was  devised  to  his  heirs. 
Obviously,  the  question  is  the  same  as  if  the  testator  had,  in 
express  terms,  devised  his  property  to  his  wife  for  life,  and 
from  and  after  her  death  to  his  heii-s.  Indeed,  that  is  the 
substance  and  effect  of  the  provision  in  the  testators  will. 

The  rule  is  well  settled  in  this  state  that  a  remainder  is  not 
to  be  considered  as  contingent  in  any  case  where,  consistently 
with  the  intention  of  the  testator,  it  may  be  construed  as 
being  vested.  Words  or  phrases  denoting  time,  such  as  when, 
then,  and  "from  and  after,"  in  a  devise  of  a  remainder, 
limited  upon  a  particular  estate  determinable  on  an  event 
which  must  necessarily  happen,  are  construed  to  relate  merely 
to  the  time  of  the  enjoyment  of  the  estate,  and  not  to  the 
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time  of  its  vesting.     This  is  especially  so  in  the  construction 
of  devises  of  real  estate.     {Moore  v.  Lyons^  25  Wend.  119, 
144;  Sheridan  v.  Ilouse^  4  Keves,  569  ;  Livingston  v.  Greene^ 
52  X.  Y.  118,  123;  AeJcerman  v.  Gorton,  67  N.  Y.  63,  ^Q\ 
Nelson  V.  Russell,,  135  N.  Y.  137.)     Many  other  cases  might 
be  cited   where  this  doctrine  has   been   held,  but   we  have 
deemed  it  necessary  to  refer  only  to  such  as  are  in  all  their 
essential  particulars  like  the  present  case.     In  Moore  v.  Lyons 
there  was  a  devise  of  real  estate  to  one  for  life,  and  "  from 
and  after  "  his  death  to  three  others,  and  it  was  held  that  the 
remaindermen  took  a  vested  interest  at  the  death  of  the  tes- 
tator.    In    the   Sheridan   case   there   was  a  grant   of  lands 
for  life  to  one,  and  after  his  decease  to  his  heirs,  and  there 
it  was   determined   that   his  heirs  took  a  vested  estate.     In 
the  Lii'ingston  case  the  testator  gave  his  wife  a  life  estate 
in  his   real  property,  and  then  devised  to  his  children  all  his 
real  estate  "  from  and  after  "  the  death  of  his  wife,  which  it  was 
held  created  a  remainder  in  the  children  which  vested  at  the 
death  of  the  testator.     In  the  Ackerman  case  the  testator 
devised  certain  real  estate  to  his  wife  to  be  enjoyed  by  her 
during  life,  and  " from  and  immediately  after  her  decease" 
to  be  divided  among  his  children,  and  again  this  court  held 
that  upon  the  death  of  the  tet^tator  his  children  took  a  vested 
reiriainder  in  the  lands  so  devised.     In  Nelson  v.  Russell  it 
was  held  that  the  words  "  from  and  after  "  in  a  testamentary 
gift  of  a  remainder,  following  a  life  estate,  were  insufficient 
to  justify  the  conclusion  that  the  remainder  was  contingent 
and  not  vested,  and  that  unless  their  meaning  was  enlarged  by 
the  context  they  were  to  be  regarded  as  defining  the  time  of 
the  enjoyment  simply,  and  not  the  vesting  of  title,  that  the 
presumption  was  that  the  testator  intended  that  his  disposition 
should  take  effect  in  enjoyment  or  interest  at  the  date  of  his 
deatli  and  upon  the  happening  of  tliat  event,  unless  the  lan- 
guage of  the  will,  by  fair  construction,  made  his  gifts  contin- 
gent, they  would  be  regarded  as  vested. 

The  principle  of  these  cases  is  entirely  decisive  of  the  ques- 
tion involved  in  this  case.     There  is  nothing  upon  the  face  of 
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the  will,  aside  from  the  words  "  from  and  after,"  which  in  any 
way  tends  to  sustain  or  give  color  to  the  construction  that  the 
vesting  of  the  remainder  was  postponed  or  intended  to  be 
postponed  beyond  the  death  of  the  testator. 

Moreover,  the  general  policy  of  the  law  favors  a  eonetruc- 
tion  which  includes  the  vesting  of  estates  and  consequent 
certainty  in  respect  to  the  title  to  proj^erty,  and  which  pre- 
vents the  disinheritance  of  the  issue  of  a  remainderman 
who  may  die  during  the  existence  of  the  precedent  estate. 
This  princii)le  is  based  upon  the  idea  that,  in  the  absence  of 
express  words,  it  cannot  be  supposed  that  such  was  the  intent. 
In  the  case  at  bar,  the  testator  gave  all  his  residuary  estate  to 
his  wife  for  life,  and  "  from  and  after"  her  death  to  those  who 
would  inherit  it  under  the  statutes  governing  the  descent  of 
real  property.  When  we  apply  to  this  provision  the  rule 
stated,  it  becomes  manifest  that  his  heirs  upon  his  death  took 
a  vested  remainder  in  all  his  real  proi>erty. 

The  learned  counsel  for  the  appellant  has  called  our  atten- 
tion to  several  cases  which  are  claimed  to  be  in  conflict  \vith 
tins  conclusion.  An  examination  of  them,  however,  discloses 
that  the  questions  involved  in  this  case  were  not  presented  in 
the  cases  to  which  he  refers,  or  that  the  facts  and  provisions 
of  the  will  in  those  cases  were  so  variant  as  to  render  them  of 
no  especial  value  as  authorities  upon  the  question  before  ns. 
We  deem  it  unnecessary  to  discuss  or  examine  in  detail  the 
cases  cited,  or  to  point  out  the  clear  distinction  which  exists 
between  them  and  the  case  under  consideration,  as  it  would 
serve  no  good  purpose. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  aflirmed. 
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Alfred  Lyman  Dakrow  et  al.,  Appellants,  v,  Lyman  Dar- 
row Calkins  et  al.,  Respondents. 

1.  Partition  —  Limitation  of  Action  —  Infancy.  The  plaintiffs  in 
an  action  of  partition,  brought  by  the  heirs  of  a  deccnsed  partner,  claiming 
title  to  his  original  undivided  interest  in  partnership  lands,  which  he  had 
deeded  to  his  copartner  for  partnership  purposes,  were  infants  at  the 
death  of  their  decedent,  and  the  action  was  not  commenced  until  thirty- 
years  after  his  death,  nor  until  fifteen  years  after  the  younger  of  the 
plaintiffs  became  of  age.  Ileld  (following  Hoicell  v.  Leacitt,  95  N.  Y.  617), 
that  the  plaintiffs,  although  they  had  slumbered  upon  their  rights  during 
an  adverse  possession  of  twenty-seven  years,  were  not  barred  by  the  Stat- 
ute of  Limitations. 

2.  Jurisdiction  —  Infants.  When  service  of  summons  upon  infant 
defendants  in  partition  is  by  publication,  the  court  acquires  no  jurisdic- 
tion to  appoint  a  guardian  ad  litem  or  to  render  a  judgment  binding  upon 
ihem  as  parties,  prior  to  the  ex])iration  of  the  period  of  publication. 

3.  Partnership  —  Charactb:r  of  Realty.  In  the  absence  of  any 
agreement,  express  or  implied,  between  the  partners  to  the  contrary,  part- 
nership real  estate  retains  its  character  as  realty,  with  all  the  incidents  of 
that  species  of  property,  between  the  partners  themselves  and  also  between 
a  surviving  partner  and  the  realand  personal  representatives  of  a  deceased 
partner,  except  that  each  share  is  impressed  with  a  trust  implied  by  law 
in  favor  of  the  other  partner,  that  so  far  as  is  necessary  it  shall  be  first 
applied  to  the  adjustment  of  partnership  obligations  and  the  payment  of 
any  balance  found  to  be  due  from  the  one  partner  to  the  other  on  winding 
up  the  partnership  affairs. 

4.  Character  of  Partnership  Realty.  To  the  extent  necessary 
for  the  purposes  of  partnership  equities,  the  character  of  partnership  real 
estate,  in  the  absence  of  any  agreement,  express  or  implied,  between 
the  partners  to  the  contrary,  is  to  be  deemed,  in  equity,  changed  into 
personalty;  but  the  portion  of  the  land  not  required  for  such  equities 
retains  its  character  as  realty,  and  is  subject  to  the  ordinary  operation  of 
the  laws  of  inheritance  and  descent. 

5.  Intention  of  Partners.  Where  it  appears,  by  the  express  or 
implied  agreement  of  the  partners,  that  it  was  their  intention  that  part- 
nership lands  should  be  treated  and  administered  as  personalty  for  all  pur- 
poses, effect  will  be  given  thereto. 

6.  Conversion  into  Personalty.  Real  estate  purchased  for  part- 
nership purposes  with  partnership  funds,  and  used  in  the  partnership 
business,  may  be  deemed  absolutely  converted  into  personalty  for  all 
purposes,  on  the  ground  of  intention. 

7.  Conversion  of  Partnership  Realty  into  Personalty  —  Effect 
XJFOTH  Heiks  of  Deceased  Paktner.     One  of  two  partners  deeded  to  the 
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other  the  grantor's  undivided  interest  in  partnership  land,  which  had 
been  purchased  by  them  as  copartners  with  partnership  funds.  The  deed 
declared  that  the  land  was  to  be  held  by  the  grantee  as  partnership  prop- 
erty, contained  a  power  of  management  and  sale,  and  stated  that  the 
grantee  was  to  '*  pay  over"  to  the  grantor,  '•  his  heirs  and  assigns  or  other 
legal  representatives,  such  portion  thereof  as  shall  at  the  closing  of  the 
partnership  business  belong  to  or  be  due  or  coming  to  *'  the  grantor,  **  his 
heirs  executors,  assigns  or  other  legal  representatives."  Held,  that  the 
deed  did  not  contravene  the  Statute  of  Uses  and  Trusts;  that  it  disclosed 
an  intention  of  the  partners,  and  hence  operated,  to  convert  the  land  into 
personalty  and  to  substitute  in  place  of  the  grantor's  prior  interest  in  the 
lanr  as  such  an  interest  in  him  and  his  representatives  in  any  surplus 
which  should  remain  after  a  s*ile  by  the  grantee  and  the  adjustment  of 
the  partnership  affairs;  and  that,  on  the  death  of  the  grantor,  a  decree 
adjusting  the  partnership  affairs  and  adjudicating  the  claim  of  the  estate  of 
the  grantor  in  the  partnership  assets  at  a  certain  sum,  in  an  action  brought 
by  his  administratrix,  was  binding  upon  the  grantor's  heirs,  not  as  parties 
to  the  action,  but  from  the  character  of  the  property,  as  between  them 
and  the  grantee  or  his  represent jitives,  and  precluded  them  from  main- 
taining an  action  to  partition  the  land. 
Darrow  v.  Calkins,  6  App.  Div.  28,  affirmed. 

(Argued  November  29,  1897  ;  decided  December  17,  1897.) 

Appp:al  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  12,  1S96,  which  vacated  and  set  aside  an  interlocutory 
judgment  in  favor  of  plaintiffs,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term,  and  granted  a  motion  for  a  new 
trial  under  section  1001  of  the  Code  of  Civil  Procedure. 

The  action  was  for  partition  of  certain  lands  in  the  city 
of  Brooklyn.  The  plaintiffs,  as  children  and  heirs  at  law 
of  one  Edwin  J.  Darrow,  who  died  intestate  Xovember 
13th,  1864,  claimed  title  to  one  undivided  half  of  such  land, 
subject  to  the  dower  right  of  two  of  the  defendants,  as  set 
forth  in  the  complaint.  The  defendants.  Calkins,  are  the 
widow  and  three  children  of  one  Daniel  O.  Calkins,  who  died 
intestate  July  20th,  1887.  It  is  alleged  in  the  complaint  that 
Edwin  J.  Darrow,  at  the  time  of  his  death,  "  was  seized  in  fee 
simple"  of  the  undivided  one-half  part  of  the  premises 
sought  to  be  partitioned,  and  Daniel  O.  Calkins  of  the  other 
undivided  one-half.     It  alleges  that  on  the  25th  day  of  Sep- 
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teraber,  1861,  the  said  Edwin  J.  Darrow,  together  with  his 
wife,  Lucy  P.  Darrow,  made  and  executed  "  a  certain  deed  in 
trust "  bearing  date  on  that  day,  which  was  recorded  in  tlie 
county  of  Kings  January  19th,  1865,  whereby  the  said  Edwin 
J.  Darrow  and  his  wife  conveyed  all  their  estate  in  the  afore- 
said real  property  to  the  said  Daniel  O.  Calkins,  "  to  have  and 
to  hold,  to  control  and  manage,  sell  and  convey  the  whole  or 
any  part  of  said  premises  as  part  of  the  partnership  property 
of  the  aforesaid  Calkins  and  Darrow,  and  to  pay  over  to  the 
said  Darrow,  his  heirs  and  assigns,  or  other  legal  representa- 
tives, such  portion  thereof  as  shall,  at  the  closing  of  the  part- 
nership business  of  said  Calkins  and  Darrow,  belong  to  or  be 
due  or  coming  to  the  said  Darrow,  his  heirs,  executors,  assigns 
or  other  legal  representatives."     It  alleges  in  substance  that  a 
copartnership  had  existed  up  to  the  death  of  Darrow  in  1864, 
between  him  and  Calkins,  under  the  firm  name  of  Calkins  and 
Darrow  ;  that  the  trust  upon  which  the  deed  of  September  25, 
1861,  was  made  had  not  been  performed ;  that  no  accounting 
had  been  had  to  "  these  plaintiffs  or  to  any  court  having  juris- 
diction in  the  matter;  "  that  the  copartnership  had  long  since 
ceased  and  terminated ;  that  there  were  no  outstanding  debts 
of  the  firm,  and  that  the  purpose  of  the  said  trust  had  ceased 
to  exist,  and  the  trust,  if  ever  operative,  had  terminated. 

The  interests  of  the  respective  parties,  as  claimed  by  the 
plaintiffs,  are  set  forth,  in  substance,  that  the  plaintiffs  are 
each  entitled  to  an  undivided  fourth  part  of  the  premises,  and 
the  children  of  Calkins  to  the  other  one-half  part,  subject  to 
dower  interests  as  stated. 

The  complaint  further  states  that  a  "certain  pretended" 
judgment  was  entered  on  the  31st  day  of  October,  1867,  in  the 
Supreme  Court  of  the  state  of  New  York,  in  an  action  brought 
by  I^iicy  P.  Darrow  (the  widow  of  Edwin  J.  Darrow),  as 
administratrix  of  liis  estate,  against  Daniel  O.  Calkins  and 
othei's,  for  the  purpose  of  ascertaining  '*  what  interest  such 
iidfninistratrix  had,  if  any,  in  the  copartnership  effects  of  the 
firm  of  Calkins  and  Darrow,"  by  which  judgment  it  was  decreed 
that  the  plaintiffs  (in  tliis  action)  had  no  title  or  interest  in  the 
6i 
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lands  or  real  estate  described  in  the  complaint  in  that  action, 
which  included  the  premises  sought  to  be  partitioned  in  this 
action;  that  the  present  plaintiffs  were  infants  and  nun-resi- 
dents of  the  state  when  the  former  action  was  brought,  and 
that  they  were  not  legally  brouglit  in  as  parties  to  tl^at  action, 
and  were  not  bound  by  the  appearance  of  the  guardian  (id 
litem  for  them  therein,  and  that  tlie  judgment  as  to  tlieui 
was  without  jurisdiction  and  void.  The  complaint  \)myiii 
judgment  for  partition  according  to  the  interests  as  set  forth 
in  the  complaint. 

The  defendants,  Calkins,  answered  the  complaint,  and  among 
other  things  alleged  that  Daniel  O.  Calkins,  at  the  time  of  bis 
death,  was  the  sole  owner  of  the  lands  described  in  tlie  com- 
plaint, and  that  prior  to  his  death  he  had  fully  perfonneJ  all 
the  terms  and  conditions  cont<iined  in  the  deed  of  SepteuilMjr 
25th,  1861,  and  that  upon  his  death  the  lands  descended  to  his 
children  and  lieirs  at  law,  subject  to  the  dower  right  of  his 
widow.  The  defendants.  Calkins,  further  set  up  the  judg- 
ment rendered  in  the  action  brought  by  the  administratrix  of 
Edwin  J.  Darrow  against  Daniel  O.  Calkins  in  bar  of  tlie 
present  action,  and  also  the  Statute  of  Limitations. 

On  the  trial  the  plaintiffs  put  in  evidence  deeds  of  four 
parcels  of  land,  comprising  forty-eight  city  lots  in  the  city  of 
Brooklyn,  including  the  premises  sought  to  be  partitioned  in 
this  action,  executed  to  Daniel  O.  Calkins  and  Edwin  J. 
Darrow  in  the  years  1850,  1852,  1853  and  1854.  Also  the 
deed  of  September  25,  1801,  from  Darrow  and  his  wife  to 
Calkhis,  hereinbefore  referred  to.  This  deed  purported  to 
convey  to  Calkins  for  the  consideration  expressed  of  one 
dollar,  all  the  right,  title  and  interest  of  Daniel  and  his  wife 
in  and  to  the  real  estate  described  therein  in  full  and  ample 
terms,  as  in  a  deed  of  bargain  and  sale,  followed  by  the  haben- 
dum in  the  words  hereinbefore  stated.  The  plaintiffs  further 
read  from  the  answer  of  Daniel  O.  Calkins  in  the  suit  brought 
against  him  by  the  administratrix  of  Darrow  (as  admissions 
binding  upon  the  defendants  in  this  action),  certain  paragraphs 
for  the  pnrpose,  among  other  things,  of  showing  that  at  the 
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time  of  tlie  commencement  of  that  action,  there  were  asseta 
of  the  iirm  in  the  hands  of  Calkins  (other  than  the  real  prop- 
erty of  the  partnership)  sufficient  to  pay  all  the  debts  of  the 
firm  and  to  adjust  the  accounts  as  between  the  partners.  The 
plaintiflFs  then  rested. 

The  defendants  thereupon  offered  in  evidence  the  judgment 
roll  in  the  former  action  brought  by  the  administratrix  of 
Darrow.  Its  admission  was  objected  to  by  the  plaintiffs  on 
the  ground  that  the  judgment  in  that  action  was  not  binding 
upon  them,  for  the  reason  that  it  was  rendered  before  the 
court  had  acquired  any  jurisdiction  over  their  persons.  The 
court  sustained  the  objection  and  excluded  the  judgment, 
except  that  it  was  admitted  for  the  single  purpose  of  laying 
the  foundation  of  a  title  by  adverse  possession  under  the 
Statute  of  Limitations.  The  defendants  then  gave  evidence 
tending  to  establish  that  from  the  time  of  the  rendition  of 
the  judgment  of  October  31,  1867j  Daniel  O.  Calkins  and 
his  children  had  been  in  adverse  possession  of  the  lands*in 
question,  claiming  title  under  the  judgment. 

The  following  facts  are  disclosed  by  the  record  in  the  former 
action :  In  general,  the  action  was  brought  by  the  administi'a- 
trix  of  the  deceased  partner  in  the  firm  of  Calkins  and  I)ar- 
row  against  Calkins,  the  surviving  partner,  and  certain  persons 
to  whom  he  had  contracted  to  sell  certain  of  the  lands  con- 
veyed to  him  by  the  deed  of  September  25,  1861,  for  an 
accounting  of  the  affairs  of  the  partnership  and  to  have  the 
riglits  of  the  respective  partners  in  the  partnership  property 
adjudged  and  determined. 

The  complaint  set  out  the  deed  of  September  25,  1861 ; 
averred  that  the  lands  embraced  therein  were  held  by  Calkins 
as  copartnership  property  to  be  by  him  disposed  of  as  "  assets 
of  the  firm ; "  that  he  had  made  certain  pretended  and  col- 
lusive sales ;  that  no  settlement  of  the  partnership  accounts 
had  ever  been  had ;  that  Calkins  had  neglected  and  refused  to 
account  to  the  plaintiff  as  administratrix  of  Darrow,  and  in 
fraud  of  the  partnership  was  applying  the  partnership  prop- 
erty to  his  own  use,  etc. 
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Calkins,  the  surviving  partner,  in  his   answer  denied  all 
allegations  of  fraud;  admitted  in  substance  that  the  lands 
held  by  him  under  the  deed  of  September  25,  1861,  were 
copartnership  property ;  that  upon  a  settlement  of  the  copart- 
nership  business  and  the  sale  of  the  lands  and   real  estate 
held  under  that  deed,  a  considerable  sum  of   money  would 
be  found  to  be  due  to  tlie  estate  of  Darrow ;  that  he  was  anx- 
ious to  have  a  settlement  of  the  partnership  business,  and  near 
the  close  of  his  answer  he  alleged  that  he  was  advised  that  the 
interest  of  Darrow  "  in  the  proceeds"  of  the  lands  was  an  inter- 
est in  lands  which,  on  his  death,  descended  to  his  two  infant 
children  (the  present  plaintiffs) ;  and  (the  answer  proceeds)  "  he 
submits  to  the  court  that  the  children  and  heirs  of  said  Edwin  J. 
Darrow  should  have  been  made  parties  to  this  action."     After 
the  service  of  the  answer  the  court  on  the  application  of  the  attor- 
neys for  the  plaintiff,  and  on  the  15th  of  October,  1867,  made 
an  order  amending  the  summons  and  complaint  by  adding 
the  names  of  the  present  plaintiffs  and  defendants,  and  on  the 
18tli  day  of  October,  1867,  made  an  order  for  tlie  service  of 
the  amended  summons  upon  them  by  publication,  it  appearing 
that  they  were  infants  and  non-residents  of  this  state  and 
resided  at  Hartford,  Connecticut.     On  the  22d  day  of  Octo- 
ber, 1867,  the  summons  was  personally  served  upon  them  at 
Hartford.     On  the  21tli  day  of  October,  on  the  petition  of 
their  mother,  an  attorney  of  the  court  was  appointed  their 
guardian  ad  litem  in  this  action,  who  put  in  an  answer  sub- 
mitting their  rights  and  interests  to  the  protection  of  the  court. 
Thereafter,  on  the   31st   of   October,  the   final   decree    was 
entered.     By  this  decree  it  was  among  other  things  adjudged 
that  the  interest  of  Edwin  J.  Darrow  in  the  lands  and  real 
estate   and   the  proceeds   thereof,   was   personal   estate   and 
belonged  to  the  plaintiff  as  administratrix;  that  the  infant 
defendants  (the  present  plaintiffs)   had  no  title   or    interest 
therein  as  heirs  of  Edwin  J.  Darrow ;  that  the  assets  of  the 
copartnership  of  Calkins  and  Darrow,  including  contracts  for 
the  sale  of  real  estate,  were  worth  about  twenty-eight  thousand 
dollars,  and  that  the  "  plaintiff  and  defendant  Daniel    O.  Cal- 
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kins,  on  a  full  accounting  between  them  as  to  said  estate,  hav- 
iDg  agreed  upon  the  sum  of  $14,000  as  the  present  actual  value 
of  the  interest  of  the  estate  of  the  said  Edwin  J.  Darrow  in  the 
said  copartnership  property,"  therefore,  etc.  The  decree  fur- 
ther provided  that  the  said  Calkins  pay  the  plaintiff  as  adminis- 
tratrix said  sum  of  $14,000,  and  that  "  thenceforward  all  the 
estate,  rights,  interests,  property  and  assets  of  the  said  firm  shall 
belong  to  and  be  the  property  of  the  said  Daniel  O.  Calkins  as 
his  own  proper  goods  and  chattels  and  credits,  lands  and  tene- 
ments." Calkins  paid  the  $14,000  as  required  by  the  judg- 
ment, and  entered  into  possession  of  all  the  real  estate  embraced 
in  the  deed  of  September  25,  1861,  not  previously  sold. 

The  defense  of  the  Statute  of  Limitations  rests  upon  the 
following  undisputed  facts :  (1)  Death  of  Darrow  (the  ances- 
tor) Jfoveraber  12,  1864.  (2)  He  left  two  infant  children 
(the  plaintiffs).  (3)  Adverse  possession  commenced  October, 
1867.  (4)  The  infant  children  of  Darrow  were  then  nine 
and  eleven  years  of  age  respectively.  (5)  One  became  of 
age  in  1877  and  one  in  1879.  (6)  This  action  was  commenced 
in  June,  1894,  twenty -seven  years  after  the  commencement  of 
adverse  possession  and  fifteen  years  after  the  youngest  child 
became  of  age. 

Charles  N.  Morgan  and  Frederick  B.  Bailey  for  appel- 
lants. In  the  absence  of  an  express  or  implied  agreement 
to  the  contrary,  real  estate,  purchased  by  a  copartnei'ship 
with  copartnership  funds,  is,  at  all  times  and  for  all  pur- 
poses, real  estate,  having  all  the  legal  qualities  and  inci- 
dents of  real  estate,  including  the  rights  of  lienors  under 
judgments,  and  as  such  descends  to  the  heirs  at  law  of 
a  deceased  partner  to  the  extent  of  his  interest  or  share 
therein.  {Buckley  v.  Buckley^  11  Barb.  48;  Fairchild  v. 
Fairchild,  64  N.  Y.  471 ;  In  re  Coddiny,  9  Fed.  Kep.  B49  ; 
Campbell  v.  Campbell^  30  X.  J.  Eq.  415 ;  Story's  Eq.  Juris. 
1243;  Wilcox  v.  ^Yilcox^  13  Allen,  252;  Shanks  v.  Klein^ 
104  U.  S.  18  ;  Oreenwood  v.  Ifarvin,  111  N.  Y.  423  ;  Greene 
V  Graham^  5  Ohio,  265;  1  Washb.  onKealProp.  6QS;  Smith 
V.  Jackson^  2  Edw.Ch.  28 ;  Buchan  v.  Sumner,  2  Barb.  Ch.  1 65.) 
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Darrow  in  liis  lifetime,  and  his  heirs  after  his  death,  were 
seized  in  fee  of  an  undivided  half  part  of  the  premises  in  qnes- 
tion,  and  the  deed  from  Darrow  to  Calkins,  dated  September 
25,  1861,  did  not  operate  to  vest  in  Calkins  the  legal  title  to 
tlie  one-half  part  of  such  premises  belonging  to  Darrow,  but 
at  most  gave  to  Calkins  a  power  in  trnst  in  respect  thereto. 
( Va7i  Brunt  v.  AppUijate^  44  X.  Y.  544 ;  Ileermans  v.  Rob- 
ertson, 64  N.  Y.  332;  Wright  v.  Delafiehl,  23  Barb.  498; 
Cooke  V.  Piatt,  98  N.  Y.  35 ;  Nicoll  v.  Walworth,  4  Den. 
385.)  The  purposes  for  which  tlie  trust  had  been  created  in 
and  by  the  deed  of  1861,  had  ceased  prior  to  the  entry  of  the 
judgment  of  1867,  and  the  legal  title  to  the  lands  remained  in 
or  reverted  to  the  heirs  of  Darrow,  freed  from  the  trust  or  the 
execution  of  the  power.  (2  K.  S.  chap.  1,  arts.  2,  3,  §§  67,  102 ; 
Greene  v.  Graham,  5  Ohio,  264.)  The  defense  of  the  Statute 
of  Limitations  was  not  proved.  (Code  Civ.  Pro.  §  375  ;  Hoxo- 
ell  v.  Leavitt,  95  X.  Y.  617.)  The  title  and  possession  of  the 
plaintiffs  are  sufficient  to  support  the  action  of  partition. 
(  Weston  v.  Stoddard,  137  N.  Y.  119.)  The  trial  court  did  not 
err  in  excluding  the  judgment  of  1867  as  evidence  against 
the  plaintiffs.  {Smith  \\  lieid,  134  X.  Y.  568;  Brooklyn 
Trust  Co,  v.  liuhner,  49  X.  Y.  84 ;  IngersoU  v.  Mangam^  84 
X.  Y.  622;  Crouter  v.  Crouter,  133  X.  Y.  55.) 

Daniel  Daly  and  William  R,  Syme  for  respondents.  The 
deed  of  1861  conveyed  the  whole  estate  of  Edwin  J.  Darrow, 
in  the  property  in  question,  to  Daniel  O.  Calkins,  and  all  that 
Edwin  J.  Darrow  retained  was  a  right  to  a  share  of  the  pro- 
ceeds of  the  sale  of  said  property.  (Mott  v.  Richtmyer,  57 
X.  Y.  49  ;  4  Kent's  Com.  468 ;  3  Washb.  on  Real  Prop.  372; 
Jackson  v.  Ireland,  3  Wend.  100 ;  Kenney  v.  WalUce^  24 
Ilun,  478  ;  Jackson  v.  Hudson,  3  Johns.  375 ;  Jackson  v. 
Blodget,  16  Johns.  472 ;  Patten  v.  Stitt,  6  Robt.  431 ;  Fair- 
child  V.  Fairchild,  64  X.  Y.  477;  Shanks  v.  Klein,  104  U. 
S.  18;  Delmonico  v.  Guillauvie,  2  Sandf.  Ch.  366;  Green, 
wood  V.  Ifarvifi,  111  X.  Y.  423.)  The  appellants  cAiinot 
maintain  an  action  to  partition  the  property  described  in  the 
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complaint.     {Harris  v.  Larkiiis^  22  Hun,  488 ;  McLean  v. 
McLean,  21  N.  Y.  Supp.  32G ;  Morse  v.  Morse,  85  N.  Y. 
63;   Davies   v.   Davies,    15   Wkly.   Dig.    118;    92   X.   Y. 
633.)     The  judgment  in   tlie   action   of  Darrow^s   Admin- 
%4ratrix   v.    CaiJciiis  would  ])e  conclusive  upon  the  appel- 
lants   even    if    they   had   not    been    made   parties   thereto. 
{MacFarlane  v.   MncFarlane,  82  Hun,  238  ;  Fairchild  v. 
Fairehildj  64  X.  Y.  471 ;  Greemcood  v.  Marvin,  111  N.  Y. 
423 ;  Vaji  Ahen  v.  Clarh,  82  Iowa,  263 ;  Allen  v.  Withrow, 
110  tr.  S.  119;  Jloyt  v.  Jloijt,  69  Iowa,  174;  Walling  v. 
Burfjess,  22  X.  E.  Eep.  419  ;  Parsons  on  Part.  [14th  ed.]  360 ; 
Godfrey  v.  White,  43  Mich.  171 ;  Ilollen  v.  Grhnm,  65  Fed. 
Hep.  450 ;  Gallhraith  v.  Gedge,  16  B.  Mon.  631.)     The  appel- 
lants herein  were  duly  made  parties  to  the  action  of  Dar- 
row^s  Adtainistratrix  v.  Calkins,  and  are,  therefore,  bound  by 
that  judgment,  and  cannot  collaterally  attack  it.     (2  R.  S. 
317,  §  2;  Lngersoll  v.  Mangam.,  84  X.  Y.  626;  Croghan  v. 
Livingston,  17  X.  Y.  218;  Gotendorf  w  Goldschnklt,  83  X. 
Y.  110 ;  Hniith  v.  Rcid,  134  X.  Y.  573 ;  Bosworth  v.  Yande- 
Wiilker,  53  X^.  Y.  597 ;  Murphy  v.  Shea,  143  X.  Y.  78  ; 
Sloane  v.  Martin,  77  Hun,  249  ;  O'Connor  v.  Felix,  87  Hiin, 
17l>;  147  X.  Y.  614;  Code  Civ.  Pro.  §  134;  Staples  v.  Fair- 
child,  3  X.  Y.  46;  Porter  v.  P^r/v/y,  29  X.  Y.  110.)     The 
appellants'  remedy,  if  they  were  ever  entitled  to  any,  is  barred 
by  the  Statute  of  Limitations.     (Code  Civ.  Pro.  §  88 ;  Dodge 
\,    Gallatin,  130  X.  Y.  117;  Iloepfner  v.  Sevestre,  30  X.  Y. 
S.  R.  296;  3liller  v.  Parkhurst,  9  X.  Y.  S.  R.  759;  Flint 
V.  Bell,  27  Hun,  155 ;  2  Story's  Eq.  Juris.  [13th  ed.]  §  1520; 
Kingsland  v.  lioherts,  2  Paige,  193;  FlVmm  v.  Mofat,  1 
Johns.  Ch.  46;  Moore  v.  White,  6  Johns.  Ch.  360;  Raynor 
V.  Pear  sail,  3  Johns.  Ch.  5T8  ;  Bay  v.  Bogert,  2  Johns.  Cas. 
432  ;  Phillips  v.  Prevost,  4  Johns.  Ch.  205.) 

Andrews,  Ch.  J.  We  are  relieved  on  this  appeal  from 
the  inquiry  which  frequently  arises  between  copartners  and 
copartnership  and  individual  creditors,  whether  real  estate  pur- 
chased and  conveyed  to  the  copartners  during  the  existence  of 
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the  firm,  by  a  conveyance  which  in  form  created  a  tenancy  in 
common,  is  to  be  regarded  as  belonging  to  tliem  collectively  as 
partnership  property,  or  as  the  individual  property  of  each 
according  to  the  interests  disclosed  on  the  face  of  the  deed. 
The  finding  of  the  trial  court,  which  is  not  assailed  by  any 
exception,  is  express,  that  the  lands  purchased  by  Daniel  0. 
Calkins  and  Edwin  J.  Darrow  were  purchased  by  them  as 
copartners  out    of  the    funds  of   tlie   firm   of  Calkins  and 
Darrow,  and  the    deed  executed  by  Darrow  to  Calkins  on 
the  25tli  of  September,  1861,  upon   which  both  the  plain- 
tifis  and  the  defendants   rely  as  determining  the  character 
of  the  ownership,  expressly  declares  in  the  habendum  that 
the  lands  were  partnership  property  of  Calkins  and  Darrowr. 
We  are  to  assume,  therefore,  that  tiie  lands  were  orighially 
purchased  out  of  partnership  funds,  with  the  intention  on  the 
part  of  each  partner  that  they  should  be  held  as  partnership 
property,  subject  to  administration  under  the  rules  governing 
the  rights  and  interests  of  copartners  in  lands  purchased  by 
them  to  be  held  as  the  property  of  the  partnership.     The  part- 
ners as  between  themselves  made  the  lands  partnership  prop- 
erty, and  the  rights  of  creditors  of  the  firm  or  of  the  indi- 
vidual partners  are  not  involved.     The  only  question  here,  is 
between  the  plaintiffs  as  heirs  of  Darrow,  and  the  children  of 
Calkins,  and  it  tunis  mainly  on  the  question  whether  upon  the 
death  of  Darrow  in  1864,  an  imdivided  half  part  of  the  lands 
to  which  he  acquired  the  legal  title  by  the  deeds  running 
jointly  to  himself  and  Calkins,  executed  between  1850  and 
1854,  descended  to  and  vested  in  the  plaintiffs  as  his  heirs  at 
law.     The  plaintiffs  at  the  death  of  Darrow  were  infants,  and 
although  this  action  was  not  commenced  until  thirty  years 
after  his  death,  nor  until  fifteen  years  after  the  younger  of  the 
plaintiffs  became  of  age,  it  seems,  under  the  case  of  Hatcell  v. 
Leavitt  (95  N.  Y.   617)  the  plaintiffs,  although  they   have 
slumbered  upon  their  rights  during  an  adverse  possession  of 
twenty-seven  years,  were  not  barred  by  the  Statute  of  Limi- 
tations.    So,  also,  we  think  it  must  be  held  that  they  were  not 
barred  by  the  adjudication  in  the  decree  of  October  31,  1867, 
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in  the  action  brouglit  by  the  administratrix  of  Darrow  against 
Calkins  for  the  settlement  of  tlie  partnership  aflEairs,  which 
declared  that  "  they  had  no  title  or  interest  in  the  said  lands 
and  real  estate  as  heirs  of  the  said  Edwin  J.  Darrow,  deceased, 
or  otherwise."  The  service  of  the  summons  on  the  infants  by 
publication  was  not  completed  when  the  judgment  was  entered, 
and  until  the  period  of  publication  had  expired  the  court  could 
acquire  no  jurisdiction  to  appoint  a  guardian  ad  litem  or  to 
render  a  judgment  binding  upon  them  as  parties  to  the  action. 
[Bi'ooklyn  Trust  Company  v.  Bulmer^  49  N.  Y.  84 ;  Crouter 
V.  Crouter,  133  id.  55.) 

The  legal   nature  and  incidents  of  land  purchased  by  a 
copartnership  with  copartnei-sliip  funds,  is  a  subject   upon 
which  great  diversity  of  opinion  exists  in  different  jurisdic- 
tions.    The  English  rule,  after  many  fluctuations,  has,  as  we 
understand  the  cases,  come  to  be,  that  lands  so  purchased, 
whether  purchased  for  or  used  for  partnership  purposes  or  not, 
provided  only  that  they  were  intended  by  the  partners  to  con- 
stitute a  part  of  the  partnership  property,  become  ipso  facto j 
in  the  view  of  a  court  of  equity,  converted  into  personalty  for 
all  purposes,  as  well  for  the  purpose  of  -the  adjustment  of  the 
partnership  debts  and  the  claims  of  the  partners  inter  se,  as 
for  tlie  purpose  of  determining  the  succession  as  between  the 
personal  representatives  of  a  deceased  partner  and  the  heir  at 
law.     {Darby  v.  Darby,  3  Drewry,  495 ;  Essex  v.  Essex,  20 
Beav.  442 ;  Lindley  on  Part.  [3d  ed.]  681  et  seq,)     This  doc- 
trine had  its  origin  in  England,  and  is  said  to  have  grown  out 
of  the  peculiar  law  of  inheritance  there,  and  to  remedy  the 
hardship  of  the  rule  which  excludes  all  but  the  eldest  child 
from  the  inheritance,  and  of  the  other  rule  which  exempts 
real   estate  in  the  hands  of  the  heir  from  all  but  the  specialty 
debts  of  the  ancestor.     {Fairchild  v.  Fairchild,  64  N.  Y. 
471  ;  Shearer  v.  Shearer,  98  Mass.  114.)    Lindley,  in  his  work 
on  Partnei'ship,  bases  the  rule  on  the  nature  of  the  interest  of 
each  partner  in  the  partnership  property.     He  says  (p.  687): 
**  From  the  principle  that  a  share  of  a  partner  is  nothing  more 
than  his  proportion  of  the  partnership  assets  after  they  have 
65 
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been  turned  into  money  and  applied  in  liquidation  of  the  part- 
nership dehts,  it  necessarily  follows  that  in  equity  a  share  in  a 
partnership,  whether  its  property  consists  of  land  or  not, 
must,  as  between  the  real  and  personal  representatives  of  a 
deceased  partner,  be  deemed  to  be  personal  and  not  real  estate, 
unless,  indeed,  such  conversion  is  inconsistent  with  the  agree- 
ment between  the  parties."  Tlie  concluding  words  of  the  para- 
graph quoted  concede  that  the  intention  of  the  parties  will  pre- 
vent a  conversion  where  that  intention  is,  manifested.  The 
general  doctrine  of  "  out  and  out "  conversion  adopted  by  the 
English  courts  has  not  been  followed  to  its  full  extent  in 
this  and  many  other  American  states.  There  is  no  policy 
growing  out  of  our  laws  of  inheritance  or  the  exemption 
of  lands  from  liability  for  simple  contract  debts,  which  requires 
the  application  of  such  a  doctrine  here.  The  lands  of  the 
ancestor  are  assets  for  tlie  payment  of  all  debte,  and  the  per- 
eons  who  take  by  descent  and  under  the  Statute  of  Distribu- 
tion are  substantially  the  same.  The  necessity  for  an  absolute 
conversion,  supposed  to  be  found  in  the  nature  of  a  partner- 
ship interest,  seems  hardly  sufficient  to  justify  a  fiction  which 
should  deprive  real  estate  of  a  partnership  of  its  descendible 
quality  when  it  is  admitted  on  all  hands  that  partnership  real 
estate  if  the  necessity  arises  is  first  subject  to  be  appropriated 
in  equity  to  the  discharge  of  partnership  obligations  and  the 
adjustment  of  the  equities  between  the  parties. 

The  clear  current  of  the  American  decisions  supports  the 
rule  that  in  the  absence  of  any  agreement,  express  or  implied, 
between  the  partners  to  the  contrary,  partnership  real  estate 
retains  its  character  as  realty  with  all  the  incidents  of  that 
species  of  property  between  the  partners  themselves  and  also 
between  a  surviving  partner  and  the  real  and  personal  repre- 
sentatives of  a  deceased  partner,  except  that  each  share  is 
impressed  with  a  trust  implied  by  law  in  favor  of  the  other 
partner,  that  so  far  as  is  necessary  it  shall  be  first  applied  to  the 
adjustment  of  partnership  obhgations  and  the  payment  of  any 
balance  found  to  be  due  from  the  one  partner  to  the  other  on 
winding  up  the  partnei-ship  affairs.     To  the  extent  necessary 
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for  these  purposes  the  character  of  the  property  is  in  equity 
deemed  to  be  changed  into  personalty.  On  the  death  of  either 
partner,  where  the  title  is  vested  in  both,  the  share  of  the  land 
standing  in  the  name  of  the  deceased  partner  descends  as  real 
estate  to  his  heirs,  subject  to  the  equity  of  the  surviving  part- 
ner to  have  it  appropriated  to  accomplish  the  trust  to  which  it 
was  primarily  subjected.  The  working  out  of  the  mutual 
rights  which  grew  out  of  the  partnership  relation  does  not 
seem  to  require  that  the  character  of  the  property  should  be 
changed  until  the  occasion  arises  for  a  conversion  and  then 
only  to  the  extent  required.  The  American  rule  commends 
itself  for  its  simplicity.  It  makes  the  legal  title  subservient 
in  equity  to  the  original  trust.  It  disturbs  it  no  further  than 
is  necessary  for  this  purpose.  The  portion  of  the  land  not 
required  for  partnership  equities  retains  its  character  as  realty, 
and  it  leaves  the  laws  of  inheritance  and  descent  to  their 
ordinary  operation.  It  would  be  useless  to  review  in  detail 
the  authorities  which  seem  to  us  to  maintain  what  has  been 
called  the  American  rule.  We  refer  to  a  very  few  of  them, 
(Bxichan  v.  Stunner^  2  Barb.  Ch.  167;  Collumh  v.  Read^  24 
X.  Y.  505;  Faircliild  v.  Fairchild^  suj/ra ;  Shearer  v. 
Shearer^  supra  ;  Shanks  v.  Klein^  104  IT.  S.  18.) 

If,  as  sometimes  happens,  the  title  to  partnership  real  estate 
is  in  the  name  of  one  of  the  partners  only,  on  the  death  of  the 
other  partner,  his  equitable  title  descends  to  his  heirs  of  goes 
to  his  devisees,  but  subject  to  the  primarj'  claims  growing  out 
of  the  partnership  relation.  {FairchUd  v.  Fairchild^  supra  f 
Parsons  on  Part.  §  272.)  But  the  general  principles  to  which 
we  have  adverted  are  those  applied  by  courts  of  equity  in 
determining  the  character  and  incidents  of  partnership  real 
estate,  in  the  absence  of  any  agreement,  express  or  implied, 
between  the  partners  on  the  subject.  It  is,  however,  generally 
conceded  that  the  question  whether  partnership  real  estate 
shall  be  deemed  absolutely  converted  into  personalty  for  all 
purposes,  or  only  converted  y;/'o  tanto  for  the  purpose  of  part- 
nership equities,  may  be  controlled  by  the  express  or  implied 
agreement  of  the  partners  themselves,  and  that  where  by  such 
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agreement  it  appears  tliat  it  was  the  intention  of  the  partners 
that  the  lands  should  be  treated  and  administered  as  pei'son- 
alty  for  all  purposes,  effect  will  be  given  thereto.     In  respect 
to  real  estate  purchased  for  partnership  purposes  with  partner- 
ship funds  and  used  in  the  prosecution  of  the  partnership 
business,  tlie  English  rule  of  "out  and  out"  conversion  may 
be  regarded  as  properly  applied  on  the  ground  of  intention, 
even  in  jurisdictions  which  have  not  adopted  that  rule  as 
applied   to  partnership  real  estate  acquired  under  different 
circumstances    and    where    no   specitic   intention   appeared. 
The  investment  of  partnership  funds  in  lands  and  chattels 
for  the  purpose  of  a  partnership  business,  the  fact  that  tiie 
two  species  of  property  are  in  most  cases  of  this  kind,  so 
commingled  that  they  cannot  be  separated  without  impairing 
the  value  of  each,  has  been  deemed  to  justify  the  inference 
that  under  such  circumstances  the  lands  as  well  as  the  chattels 
were  intended  by  the  partners  to  constitute  a  part  of  the  part- 
nership stock  and  that  both  together  should  take  the  character 
of  personalty  for  all  purposes,  and  Judge  Denio  in  Collumh 
V.  Read  {supra)  expressed  the  opinion  that  to  this  extent  tlie 
English  rule  of  conversion  prevailed  here.     That  paramount 
consideration  should  be  given  to  the  intention  of  the  partners 
when  ascertained,  is  conceded  by  most  of  the  cases.      (See 
Iloxle  v.  Carr^  1  Sumner,  183;  Fall  River  Whaling  Co.  v. 
Borden^  lOCush.  462;  Oollurnb  v.  Read,  supra;  Parsons 
on  Partnership,  §  207.) 

The  legal  title  to  the  real  estate  which  the  heirs  of  Edwin 
J.  Darrow  asked  to  have  partitioned  in  this  action  was  vested 
in  Daniel  O.  Calkins  at  the  time  of  the  death  of  Darrow  in 
November,  1804.  The  plaintiffs  on  the  death  of  their  father 
took  no  legal  estate  in  the  lands.  The  legal  estate  which  prior 
to  the  25th  day  of  September,  1861,  Darrow  held  in  the 
undivided  one-half  of  the  premises  was  by  the  deed  executed 
by  him  on  that  day  conveyed  to  Calkins.  That  this  was  the 
effect  of  the  deed  we  have  no  doubt.  The  deed  is  in  terms 
full  and  ample  to  convey  in  fee  the  interest  of  Darrow  to  his 
grantee.     It  was  coupled,  however,  with  the  declaration  on 
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the  face  of  the  deed,  that  it  was  to  he  lield  by  Calkins  as 
partnership  property,  and  the  deed  contained  a  power  of  man- 
agement and  sale,  and  this  was  followed  by  the  significant 
clause,  "  and  to  j?ay  aye/'  to  the  said  Darrow,  his  heirs  and 
assigns,  or  other  legal  representatives,  such  portion  thereof  as 
shall  at  the  closing  of  the  partnership  business  of  said  Calkins 
and  Darrow  belong  to  or  be  due  or  coming  to  said  Darrow, 
his  heirs,  executors,  assigns  or  other  legal  representatives." 
The  suggestion  that  the  deed  attempted  to  create  an  express 
trust  in  lands,  not  within  the  enumerated  trusts  permitted  by 
section  55  of  our  statute  of  ''  Uses  and  Trusts"  (1  K.  S.  728), 
and  was,  therefore  void  as  a  conveyance,  is  not  well  founded.  It 
recognized  a  pre-existing  trust  imposed  upon  the  lands,  implied 
by  law  and  arising  out  of  the  partnership  relation,  and  that 
the  trust  was  to  continue  notwithstanding  the  conveyance  of 
the  legal  title.  This  was  not,  we  think,  in  contravention 
of  the  statute,  which  contemplated  the  creation  of  original 
trusts,  and  not  the  abrogation  of  existing  trusts  resulting 
from  or  implied  by  operation  of  law  ;  nor  did  it  render  inop- 
erative the  subsequent  recognition  of  such  an  existing  trust 
in  connection  with  a  conveyance  of  the  legal  title.  We  think 
the  legal  title  to  the  one-half  part  of  the  land  passed  by 
Darrow's  deed,  subject  to  the  performance  by  Calkins  of  the 
trust  therein  declared.  The  important  question  is,  whether 
it  operated  to  convert  the  partnership  lands  into  personalty, 
and  to  change  the  interest  of  Darrow,  or  his  representatives, 
from  an  interest  in  the  land  as  realty  into  an  interest  in  the 
proceeds  of  the  lands,  after  a  sale  thereof  by  Calkins  under 
the  power  contained  in  the  deed. 

We  are  of  opinion  that  it  was  the  intention  of  the  partners, 
disclosed  on  the  face  of  the  deed  and  by  the  surrounding  cir- 
cnmstances,  to  substitute  in  place  of  Darrow's  prior  interest  in 
the  lands,  as  such,  an  interest  in  him  and  his  representatives  in 
any  surplus  which  should  remain  after  a  sale  by  Calkins  and 
the  adjustment  of  the  partnership  affairs.  It  is  not  necessary 
to  decide  whether  the  surplus,  when  ascertained,  would  go  to 
the  real  or  personal  representatives  of  Darrow.     As  between 
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Darrow  and  liis  representatives,  and  Calkins  and  liis  rep- 
resentatives, the  deed  operated  as  a  conversion  of  the  lands 
into  personalty.  The  personal  representatives  of  Darrow 
were  entitled  to  enforce,  in  an  action  for  an  accounting 
and  an  adjustment  of  the  partnership  affairs,  the  claims 
of  Darrow's  estate.  This  was  the  purpose  of  the  action 
which  resulted  in  the  decree  of  October  31st,  1S67,  and  we 
think  that  decree  was  binding  upon  the  plaintiffs,  not  on  the 
ground  that  they  were  parties,  but  for  the  retison  that  no 
controversy  existing  as  to  the  original  character  of  the  prop- 
erty as  partnership  property,  or  as  to  the  subsequent  dealing 
between  the  partners  in  respect  to  it,  the  heirs  of  Darrow  were 
not  necessary  parties  to  a  linal  adjustment  of  the  partnership 
affairs,  hicluding  the  interest  of  the  Darrow  estate  growing 
out  of  his  relation  to  the  lands  under  the  deed  of  September 
25th,  1861.  It  was  open  to  the  plaintiffs  on  an  accounting  by 
the  administratrix  of  the  Darrow  estate  to  claim  that  the 
$14,000,  received  by  her  under  the  decree  in  the  action  for  an 
accounting,  should  be  regarded  as  real  and  not  personal  assete, 
and  that  they  were  entitled  to  it  in  their  character  as  heirs, 
and  not  as  distributees. 

We  think  the  order  of  the  court  below  reversing  the  judg- 
ment at  Special  Term  was  correct,  and  it  should,  therefore,  be 
affirmed  and  judgment  absolute  entered  for  the  defendants  on 
the  stipulation,  with  costs. 

All  concur. 

Order  affirmed,  etc. 

Asa  L.  Eogers,  as  Assignee  for  the  Benefit  of  Creditore  of 
The  Rogers  Manufacturing  Company,  Appellant,  f. 
Charles  E.  Pell  et  al..  Respondents. 

1.  General  Assignment  —  Foreign  Corporationb.  A  corporation 
of  another  state  has  power  to  make  a  general  assignment  for  the  benefit 
of  creditors  under  the  hiWvS  of  this  state,  provided  the  assignment  is  &\^ 
valid  unda-  the  law  of  the  domicile  of  the  corporation. 

2.  Power  in  Directors.  When  neither  statute  nor  by-law  regulating 
the  subject  is  shown,  the  power  of  a  foreign  corporation  to  make  a  gen- 
eral assignment  resides  in  its  directors. 
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3.  President  Authorized  to  Make  Assignment.  A  resolution  by  the 
board  of  directors  of  an  insolvent  foreign  corporation,  "that  the  company 
execute  a  general  assignment,"  without  specifically  deputing  any  one  to 
act,  held,  to  authorize  its  president  to  make  an  assignment  for  the  company. 

4.  Selection  of  Assignee.  The  president  of  a  foreign  corporation, 
authorized  by  the  directors  to  make  a  general  assignment  for  the  company 
for  the  benefit  of  its  creditors,  has  no  power  to  select  himself  as  assignee,  in 
the  absence  of  express  authority  to  that  effect.  If  he  does  select  himself 
without  such  authority,  his  action  is  not  thereby  rendered  absolutely 
void,  but  voidable  at  the  election  of  the  company. 

5.  Wrongful  Selection  of  Assignee.  The  error  of  the  president  of 
a  foreign  corporation  in  selecting  himself  as  general  assignee  of  the  com- 
pany, without  express  authority,  and  not  questioned  by  the  company,  is 
not  available  to  hostile  third  parties,  such  as  judgment  creditors,  except 
to  make  use  of  it  upon  an  application  to  the  proper  authority,  for  the 
removal  of  the  assignee  as  a  person  unfit  to  discharge  the  duties  of  the  trust 

6.  Written  Acknowledgment  op  Assignment.  A  written  acknowl- 
edgment, ■adc(]uate  to  meet  the  requirements  of  the  statutes  of  this  state 
relating  to  the  subject,  is  a  prerequisite  to  the  passing  of  title  to  property 
covered  by  a  general  assignment  for  the  benefit  of  creditors. 

7.  Venue  op  Acknowledgment — Question  op  Fact.  Where  the 
venue  of  an  oflicial  certificate  of  acknowledgment  of  a  general  assign- 
ment made  by  a  foreign  corporation  names  one  state  and  the  testimony  of 
an  interested  witness  names  another  state  as  the  place  where  the  acknowl- 
edgment was  taken,  a  question  of  fact  is  raised  as  to  the  jurisdiction  of 
the  certifying  oflicer. 

8.  Non-submission  of  Question  of  Fact.  Where  a  material  question 
of  fact  is  raised  by  the  evidence  on  a  jury  trial  and  the  defendant  asks  to 
go  to  the  jury  thereon,  but  the  court  directs  a  verdict  for  the  plaintiff,  and 
retains  the  case  for  further  consideration  under  a  stipulation  w^hich  docs  not 
authorize  the  decision  of  any  question  of  fact,  and  thereafter,  without  having 
made  any  findings,  grants  a  motion  for  a  new  trial  made  b}"^  the  defendant 
upon  the  minutes  and  also  dismisses  the  complaint,  subject  to  an  exception 
taken  by  the  plaintiff  and  ordered  to  be  heard  at  General  Term  in  the  first 
instance,  the  action  of  the  trial  court  is  in  effect  a  nonsuit;  and  if  the  Gen- 
eral Term  overrules  the  exception  and  directs  judgment  for  the  defendant 
accordingly,  the  plaintiff  may,  on  appeal,  properly  claim  error  from  the 
failure  to  submit  to  the  jury  any  material  question  of  fact  raised  by  the 
evidence,  and  may  obtiiin  a  new  trial  on  that  ground. 

Bogers  v.  Pell,  89  Hun,  159,  reversed. 

(Argued  November  23.  1897;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
November  19,  1895,  upon  an  order  overruling  the  exceptions 
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of  the  plaintiff  ordered  to  be  iieard  in  the  first  instance 
at  General  Term,  and  directing  judgment  in  favor  of  the 
defendants. 

On  the  16th  of  May,  1893,  the  Rogers  Manufacturing  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state  of 
Kew  Jersey,  but  carrying  on  a  lumber  yard,  as  its  sole  busi- 
ness, in  this  state,  made  a  general  assignment  for  the  benefit 
of  creditors  to  Asa  L.  Rogers,  the  plaintiff  in  this  action. 
The  company  had  an  oflice  in  Jersey  City,  Isew  Jersey,  for 
the  purpose  of  complying  with  the  statute  under  which  it  was 
organized,  and  on  May  15,  1SD3,  its  director,  three  in  num- 
ber, who  also  comprised  all  the  stockholders,  met  at  thatofiiee 
and  passed  a  resolution,  which,  after  reciting  that  the  corpora- 
tion could  not  pay  its  debts  as  they  matured  and  that  it  was 
for  the  best  interest  of  all  creditors  and  stockholders  that  an 
assignment  should  be  made,  closed  in  these  words :  "  That  the 
company  execute  a  general  assignment  of  its  property  and  effects 
without  preferences,  to  a  trustee  to  be  nominated  by  the  presi- 
dent of  this  company."  Nothing  further  appears  to  have  been 
done  by  the  directors  or  stockholders,  but  on. May  16, 1893,  Asa 
L.  Rogers,  president  of  the  company,  signed  a  general  assign- 
ment, without  preferences,  running  from  the  company,  as  party 
of  the  first  part,  to  himself  as  party  of  the  second  part.  The 
seal  of  the  company  was  attached  to  the  instrument,  which 
bore  tlie  following  signatures :  "  Asa  L.  Rogere,  president  of 
the  Rogers  Manufacturing  Company."  '*  Asa  L.  Rogers." 
"  Sealed  &  Delivered  in  presence  of  Fillis  H.  Benedict,  secre- 
tary." This  paper  was  executed,  delivered  and  accepted  in 
Jersey  City  on  the  day  last  named,  but  was  filed  for  record  in 
Kings  county,  in  this  state,  the  next  day.  The  a<5knowledg- 
ment  of  the  assignor  and  assignee,  as  certified  by  the  acknowl- 
edging oflicer,  were  as  follows  : 

"  State  of  Xew  York,  )       , 

"  Cltf/  and  County  of  New  Yark,  ) 

"  On  this  sixteenth  day  of  May,  1893,  before  me,  the  snb- 
Bcriber,  personally  came  Asa  L.  Rogers,  who  is,  I  am  satisfied, 
the  president  of  the  Rogers  Manufacturing  Compauy,  who 
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being  by  me  duly  sworn  did  depose  and  say  that  he  resides  in 
the  city  of  Brooklyn,  in  the  state  of  New  York ;  that  he 
knows  the  corporate  seal  of  said  company  and  that  the  seal 
affixed  to  the  foregoing  conveyance  is  the  corporate  seal  of 
said  company  ;  that  the  seal  was  affixed  to  the  said  conveyance 
by  order  of  the  directors  of  the  said  company,  and  that  he 
as  president  of  said  company  did  sign  the  said  instrument  by 
like  order  of  the  board  of  directors. 

"  GEO.  W.  CASSE  DY, 
"  Master  in  Chancery  of  New  Jersey, 

"  State  of  New  Jersey,  ) 
"  Hudson  County,        f  *^' '' 

"  I,  George  W.  Cassedy,  a  master  in  chancery  of  New  Jersey, 
do  certify  that  on  the  sixteenth  day  of  May,  eighteen  hun- 
dred and  ninety-three,  in  the  city  of  Jersey  City,  in  the  county 
of  Hudson  aforesaid,  personally  appeared  before  me  Asa  L. 
Rogers,  known,  and  personally  known,  to  me  to  be  the  indi- 
vidual described  in  and  who  has  executed  the  foregoing 
instrument,  and  who  acknowledged  to  me  that  he  had  exe- 
cuted the  said  instrument  for  the  purposes  therein  mentioned. 

"  GEO.  W.  CASSEDY, 
"  Master  in  Chancery  of  New  Jersey P 

Subsequently  the  assignee  took  possession  of  the  property 
of  the  company  and  filed  the  usual  bond,  inventory  and 
schedules  as  required  by  the  laws  of  this  state. 

The  defendants  are  the  indemnitors  of  the  sheriff  of  Kings 
county,  substituted  in  his  stead  in  this  action  brought  by  the 
assignee  against  him  for  the  conversion  of  a  quantity  of  lum- 
ber formerly  belonging  to  said  company  and  levied  upon 
under  legal  process  issued  against  it  in  this  state  after  the 
assignment  was  made. 

Ul>on  the  trial  the  foregoing  facts  appeared,  and  it  was  also 
shown  that  all  the  property  covered  by  the  assignment  was 
situated  in  this  state ;  that  the  company  had  neither  assets  nor 
creditors  in  New  Jersey,  and  that,  while  compliance  with  the 
Insolvent  Act  of  that  state  was  necessary  in  order  that  an 
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assignor  should  be  discharged  from  his  debts,  still  a  corpora- 
tion could  make  an  assignment  for  the  benefit  of  creditois 
valid  in  that  state  without  complying  with  the  provisions  of 
said  act.  When  both  parties  rested  the  defendants  asked  the 
court  to  direct  a  verdict  in  their  favor,  but  before  tlie  motion 
was  passed  upon  the  plaintiff  was  recalled  and  testified  tiiat 
the  acknowledgment  of  the  general  assignment  befoi-e  the 
master  in  chancery  was  made  in  Jersey  City.  Thereupon  the 
defendants  moved  to  dismiss  the  complaint  upon  the  ground 
that  the  assignment  was  made  under  a  statute  of  Kew  Jersey, 
in  evidence,  which  is  in  the  nature  of  a  bankniptcy  act,  and 
that  no  title  was  conveyed  as  against  subsequent  execution 
creditoi-s ;  that  it  was  made  without  authority  from  the  corpo- 
ration, and  that  it  was  not  properly  executed  or  acknowledged 
according  to  the  laws  of  this  state.  The  motion  was  denied, 
the  defendants  excepted  and  then  asked  to  go  to  the  jury  upon 
the  question  whether  the  acknowledgment  was  taken  in  New 
York  or  New  Jersey,  as  the  only  witness  to  contradict  the 
notary  was  an  interested  party.  Before  this  request  was 
passed  upon  the  plaintiff  moved  that  a  verdict  be  directed  in 
his  favor.  The  court  thereupon  directed  a  verdict  for  the 
plaintiff  for  §4,048.91,  the  value  of  the  property,  as  conceded, 
and  the  defendants  having  moved  for  a  new  trial  on  the 
minutes,  the  jilaintiff  stipulated  that  if  the  same  should  he 
granted  "  the  court  might  either  dismiss  the  complaint  or 
direct  a  verdict  for  the  defendants  with  the  same  force  and 
effect  as  if  made  at  the  end  of  the  case  upon  the  trial,  sub- 
ject, however,  to  the  plaintiff's  right  to  except  thereto."* 

After  argument  the  court  granted  the  motion  and  dismissed 
the  complaint,  allowing  the  plaintiff  an  exception,  and  directed 
that  his  excei)tions  should  be  heard  in  the  first  instance  at  the 
General  Term,  with  a  stay  of  entry  of  judgment  in  tlie  mean- 
time. The  General  Term  overruled  the  exceptions  and  ordered 
that  the  defendants  have  judgment  against  the  plaintiff. 

John  Larhhi  for  appellant.  The  assignment  was  good  and 
sufficient  under  the  laws  of  this  state.     (  Vanderpoel  v.    Goi^ 
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man^  140  N.  Y.  563 ;  Bishop  on  Insolvent  Debtors,  §  104 ; 
Pollock  on  Cont.  339 ;  2  Kent's  Com.  459 ;  Dike  v,  Erie 
R  Co.,  45  K  Y.  113;  Barth  v.  Backus,  140  N.  Y.  230; 
JSoese  V.  ICi?ig,  78  N".  Y.  471 ;  Thrasher  v.  Bentley,  1  Abb. 
[X.  C]  39-44.)  The  assignment  was  duly  acknowledged 
within  the  requirements  of  the  General  Assignment  Act. 
(L  1848,  ch.  195,  §  1 ;  L.  1892,  ch.  208 ;  Kelly  v.  Calhoun, 
95  U.  S.  710  ;  Lovett  v.  S,  S,  M.  Assn.,  6  Paige,  60 ;  Canan- 
darqua  Academy  v.  McKechnie,  19  Hun,  63 ;  Clafiin  v. 
Smith,  20  Abb.  [N.  C]  241 ;  RiiUr  v.  Worth,  58  K  Y.  627  ; 
Sheldon  v.  Stryker,  42  Barb.  284 ;  IF.  P.  /.  Co.  v.  Rexjmert, 
45  N.  Y.  703 ;  Smith  v.  Boyd,  101  N.  Y.  472  ;  Carpenter  v. 
i>(?A'if€r,  8  Wall.  513 ;  Merrian  v.  Ilaiser,  2  Barb.  Ch.  232 ; 
Kennedy  v.  Price,  57  Miss.  77.)  The  fact  that  the  president 
of  the  company  nominated  himself  and  acted  as  assignee  does 
not  render  the  assignment  void  at  the  instance  of  these  defend- 
ants. (Sheldon  IL  B.  Co.  v.  Eickemeyer  H.  B.  3L  Co.,  90 
N.Y.  607.) 

Ilenry  G.  Atvmter  for  respondents  Thomson  et  al.  The 
provision  in  the  New  York  Assignment  Act  that  the  assignment 
must  be  duly  acknowledged,  is  mandatory.  (L.  1860,  ch.  348, 
§  1 ;  Cook  V.  Kelley,  12  Abb.  Pr.  35 ;  14  Abb.  Pr.  466  ; 
Falrchild  v.  Gvnjnne,  16  Abb.  Pr.  23;  Jones  \.  Bach,  \% 
Barb.  568;  Tread  well  v.  Sackett,  50  Barb.  440;  Ilardmann 
v.  Bowen,  39  N.  Y.  196 ;  Britton  v.  Lorenz,  45 IST.  Y.  51 ;  L. 
1877,  ch.  466,  §  2 ;  Itennie  v.  Bean,  24  Hun,  123 ;  Smith  v. 
Boyd,  10  Daly,  149  ;  Camp  v.  Buxton,  34  Hun,  511 ;  ^Varner 
V.  Jaffray,  96  Ts".  Y.  248;  Franey  v.  Smith,  125  X.  Y. 
44.)  An  assignment  is  not  duly  acknowledged  until  the 
assignor  has  appeared  before  a  proper  officer  and  made  a  due 
acknowledgment,  and  the  officer  has  indorsed  on  it  or  annexed 
to  the  paper  a  due  certificate  of  the  fact.  (Smith  v.  Boyd, 
10  Daly,  152;  L.  1892,  ch.  677,  §  15;  Camp  v.  Buxton,  34 
Hun,  511.)  The  certificate  of  acknowledgment  of  the 
assignor  is  defective.  (Abbott's  New  Prac.  &  Forms,  9,  15  ; 
Thainpson  v.  Burhans,  61  N.  Y.  52 ;  People  ex  rd.  v.  De 
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Ca7np,  12  Hun,  378  ;  Cook  v.  Stoats,  18  Barb.  407  ;  Zane  v. 
Morse,  6  How.  Pr.  394 ;  Davis  v.  Hich,  2  How.  Pr.  86 ; 
Sandland  v.  Adams^  2  How.  Pr.  127 ;  Snyder  v.  Olmsted^ 
2  How.  Pr.  181 ;  Vincent  v.  PeopU,  5  Park.  Cr.  Rep.  88 ; 
Vance  v.  SchmjUr,  6  111.  160  ;  Mont<ig  v.  Lynn,  19  111.  339; 
Lovett  V.  xX  6^  M.  Assn,,  6  Paige>  60 ;  Kelly  v.  Calhoun,  95 
U.  S.  710.)     Unless  the  assignment  was  executed  in  conform- 
ity with  the  provisions  of    the  New  York  General  Assign- 
ment Act  of  1877,  it  did  not  convey  title  to  tangible  property 
in  this  state  as  against  attaching  creditors.     {Ockerm-an  v. 
Cross,  54  N.  Y.  29;  Smsdley  v.  Smith,  15  Daly,  421.)    If 
the  assignment  was  executed  under  and  in  conformity  with  the 
New  Jersey  Assignment  Act,  then  no  title  was  conferred  as  to 
tangible  property  in  this  state  as  against  attaching  creditors, 
because  the  New  Jersey  Assignment  Act  is  in  efiFect  a  bank- 
rupt or  insolvent  act.     {Earth  \,  Backus,  140  N.  Y.  230; 
Boese  v.  King,  78  N.  Y.  471 ;  108  U.  S.  379 ;  Green  v.  Van 
Bmkirk,  7  Wall.  139;  In  re  Wait^,  99  N.  Y.  433;  Phdj)s 
V.  Borland,  103  N.  Y.  406 ;  Warner  v.  Jaffray,  96  N.  Y. 
248 ;  Keller  v.  Paine,  107  N.  Y.  83 ;  Faulkner  v.  Ilyman, 
6  N.  E.  Rep.  846 ;  Bishop  on  Insol.  Debtors,  §  236 ;  Burrill 
on  Assignments,  §  280.)     The  evidence  was  sufficient  to  war- 
rant the  trial  court  in  holding  that  the  assignment  was  a  New 
Jersey  assignment.      {Crosby  v.   Hilly er,   24   Wend.    280; 
Rennie  v.  Bean,  24  Hun,  124.)     The  assignment  of  Rogers 
as  president  of  the  company  to  himself,  was  not  a  valid  exer- 
cise of  the  power  conferred  on  him  by  the  resolution  of   May 
15, 1893,  and  the  assignment  was  void  for  that  reason.     (  CxirtU 
V.  Leavitt,  15  N.  Y.  9 ;  Bank  ofN.  Y.  iV^.  B.  Assfi,  v.  A.  D.  & 
T,  Co,,  143  N.  Y.  559 ;  ISToy^ton  v.  S,  Nat,  Ba/nk,  102  Ala.  420.) 

Thaddeus  E.  Kennesov,  for  respondents  Eppinger  et  al. 
The  decision  of  the  court  in  dismissing  the  complaint  was 
correct.  (L.  1860, ch.  348,  %  %\  S,  B,  &  N,  Y,R,R.  Co.v, 
Collins,  57  N.  Y.  641;  Brennan  v.  Willson,  71  N.  Y.  502; 
War?ier  v.  Jaffray,  96  N.  Y.  249  ;  Ilardmann  v.  Bow&n,  39 
N.  Y.  196;   Britton  v.  Lorenz,  45  N.  Y.  51;   NicoU  v. 
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Spowers,  105  N.  Y.  1 ;   Smith  v.  Boyd,  101  N.  T.  472 ; 
Franei/  v.  Smith,  125  N.  Y.  44 ;  Scott  v.  J/i7Z5,  115  N.  Y. 
376.)     The  acknowledgment  of   tlie   assignment  by  Asa  L. 
Eogers,  the  president  of  the  Rogers  Manufacturing  Company, 
was  a  nullity.     He  was  the  grantee  in  the  deed,  and  also  acted 
as  the  attorney  of  the  company  in  executing  the  assignment 
and  in  acknowledging  the  execution  thereof.     As  grantee  he 
was  disqualified  to  acknowledge  the  execution  by  the  grantor, 
and  the  acknowledgment  and  the  certificate  of  such  acknowl- 
edgment are  both  void.     There  was,  therefore,  no  evidence 
that  the  instrument  of  assignment  was  duly  acknowledged, 
and,  therefore,  no  evidence  that  title  passed  to  the  plaintiff. 
(Goodhxie  v.  Berrien,  2  Sandf.  Ch.  630 ;  Armstrongs,  Coinhsy 
15  App.  Div.  246  ;    Wilson  v.  Traer,  20  Iowa,  231 ;  Wasson 
V.  Connor,  54  Miss.  351 ;  Ilogans  v.  Carruth,  18  Fla.  587 ; 
Groesbeck  v.  Seeley,  13  Mich.  329 ;  Laprad  v.  Sherwood,  79 
Midi.   529 ;  Hammers  v.  Dole,  61  111.  307 ;  City  Bank  v. 
RadtTce,  87  Iowa,  363;   Hubble  v.    Wright,  23  Ind.   322.) 
The  resolution  passed  by  the  board  of  directors  of  the  Rogers 
Manufacturing  Company  did  not  authorize  the  making  of  the 
assignment  in  question,  and  for  that  reason  the  assignment  is 
void  and  a  nullity.     (Bank  of  JV,  Y.  N.  B,  Assn,  y,  A.  D. 
&  T.  Co.,  143  K  Y.  559;  Hardmann  v.  Bowen,  39  N.  Y. 
196 ;  Boese  v.  King,  78  N.  Y.  471 ;  Barth  v.  Backus,  140 
N.  Y.  230.) 

Andrew  Shiland,  Jr.,  for  respondents  Pell  et  al.  The 
assignment  is  void.  {Hull  v.  Hull,  24  N.  Y.  647 ;  F.  M.  Ins. 
Co.  V.  Chase,  56  N.  H.  341 ;  Bank  of  N.  T.  N.  B.  Assn.  v. 
A.  D.  <k  T.  Co.,  143  N.  Y.  564;  Wilson  v.  M.  R.  Co.,  120 
N.  Y.  145 ;  Neuendorf  V.  W.  M.  L.  Ins.  Co.,  69  K  Y.  389.) 
Even  if  the  president  had  authority  to  make  such  an  assign- 
ment, his  authority  was  limited  to  an  assignment  under  the 
laws  of  New  Jersey,  and  the  assignment  was,  in  fact,  made 
there,  and  must  be  held  to  be  a  New  Jersey  assignment. 
{Barth  V.  Backus,  140  N.  Y.  234;  6  Thomp.  on  Corp. 
§  6267 ;  Norton  v.  S.  Nat.  Bamk,  102  Ala.  420.)    The  plain- 
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tiff,  having  moved  for  the  direction  of  a  verdict  in  his  favor, 
waived  his  riglit  to  have  any  questions  of  fact  submitted  to  the 
jury,  and  virtually  submitted  to  the  court  all  questions  of  fact 
and  law,  and  the  material  facts  must  now  be  deemed  to  have 
been  found  in  favor  of  defendants  by  tlie  court,  including  the 
facts  wliich  the  defendants  asked  to  submit  to  the  jury,  namely, 
whether  the  assignment  was  intended  by  the  corporation  to  be 
an  assignment  under  the  New  Jersey  statute.  {Claso7i  v. 
Baldwin,  152  K  Y.  204;  Koehhr  v.  Adler,  78  N.  Y.  287; 
Thompson  v.  Simpson,  128  X.  Y.  284 ;  ShxdUs  v.  Sickks, 
147  N.  Y.  704;  Nexd)er(jer  v.  Keim,  134  N.  Y.  35.)  The 
New  Jersey  Assignment  Act  is  a  bankrupt  act,  and  an  assign- 
ment thereunder  is  ineffectual  to  transfer  title  to  property  in 
this  state  as  against  a  creditor  acquiring  a  lien  upon  such  prop- 
erty. {Barth  V.  Backus,  140  N.  Y.  230.)  The  assignment  is 
invalid  under  the  New  York  statute,  and  conferred  no  title 
upon  the  assignee  as  against  a  resident  attaching  creditor. 
(L.  1877,  ch.  466,  §  2 ;  Ilardmann  v.  Bowen,  39  N.  Y.  196 ; 
Smith  V.  Boyd,  10  Daly,  149 ;  M.  Z.  Ins,  Co.  v.  Corey,  54 
Hun,  493;  Irving  v.  Campbell,  121  N.  Y.  353;  Rennic  v. 
Bean,  24  Ilun,  123.) 

Vann,  J.  The  right  of  the  plaintiff  to  maintain  this  action 
depends  upon  the  validity  of  the  assignment  purporting  to 
have  been  made  to  liim  by  the  Rogers  Manufacturing  Com- 
pany, which,  although  incorporated  under  the  laws  of  another 
state,  had  the  power  to  make  a  general  assignment  for  the 
benefit  of  creditors  under  the  laws  of  this  state,  provided 
such  assignment  was  also  valid  under  the  law  of  the  domicile 
of  said  corporation.  (  Vanderpoel  v.  Oarrnan,  140  N.  Y. 
563.)  The  validity  of  that  assignment  is  not  questioned  on 
the  ground  of  fraud,  but  because,  as  it  is  alleged,  it  was  made 
without  the  authority  of  the  board  of  directors,  was  not  prop- 
erly acknowledged  and  was  executed  under  the  insolvent  laws 
of  the  state  of  New  Jersey,  so  that  it  transferred  no  title  as 
against  judgment  creditors  in  this  state.  {Barth  v.  ^a^kits, 
140  N.  Y.  230 ;  Boese  v.  Xing,  78  N.  Y.  471.) 
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The  contention  that  tliere  was  a  want  of  authority  is  based  on 
the  allegation  that  tlie  president  was  not  authorized  to  execute 
an  assignment  to  any  one,  and,  least  of  all,  to  himself. 

As  neither  statute  nor  by-law  regulating  the  subject  was 
sliown,  the  power  of  the  corporation  to  make  a  general  assign- 
ment  resided   in   the   directors.     ( Vandei^poel  v.    Gorman^ 
supra.)    Hence  the  president  had  no  authority  to  execute  the 
instrument  in  question  unless  it  was  conferred  upon  him, 
expressly  or  impliedly,  by  the  resolution  adopted  by  the  board. 
While  that  resolution  does  not  expressly  authorize  the  presi- 
dent to  make  an  assignment  for  the  company,  we  think  it  does 
so  by  implication,  because  it  directs  "  that  the  company  exe- 
cute a  general  assignment,"  and  the  president,  as  the  executive 
officer  of  the  corporation,  was  the  one  to  carry  into  effect  the 
direction.     The  coi-poration  could  not  act  for  itself,  and  the 
nature  of  the  business  demanded  prompt  action.     The  direct- 
ors adjourned  immediately  after   the  resolution  was  passed 
without  specifically  deputing  any  one  to  act  for  the  corpora- 
tion or  themselves  in  the  premises.     Under  these  circum- 
stances, power  in  the  president  to  act  for  the  directors  by 
carrj'ing  into  effect  their  resolution  is  fairly  to  be  implied. 
But,  while  he  had  power  to  select  the  assignee,  he  had  no 
power,  as  against  the  corporation,  to  make  a  selfish  use  of  the 
trust  committed  to  him  by  selecting  himself  in  the  absence  of 
express  authority  to  that  effect.     {Banh  of  Neio  York  v.  A, 
1).  cfc  T.  Co.,  143  N.  Y.  564;    Wilso^^.  v.  Metropolitan  El  E, 
Co.,  120  N.  Y.  145 ;  Berdell  v.  Allen,  2  Silvernail,  449,  452.) 
The  choice  of  an  assignee  necessarily  involved  the  exercise  of 
judgment  and  discretion.     It  was  the  duty  of  the  president  to 
make  tlie  best  choice  that  he  could  in  the  interest  of  the  com- 
pany and  to  keep  his  judgment  unclouded  by  personal  inter- 
est in  order  that  he  might  do  so.     While  the  assignment  was 
not  beneficial  to  him,  as  the  title  was  in  trust,  still  he  had  an 
interest  in  his  fees  and  in  the  importance  of  a  position  which 
involved  the  control  of  a  large  amount  of  property  and  the 
transaction  of  business  of  consequence.     We  think,  therefore, 
that  he  exceeded  his  authority,  so  far  as  the  corporation  itself 
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was  concerned.  The  result,  however,  did  not  make  his  action 
absohitely  void,  but  voidable  at  the  election  of  the  company. 
It  was  the  act  of  a  wrongdoer,  who  could  not  avoid  it  himself 
after  it  was  done,  although  the  party  wronged  could  have 
avoided  it  by  electing'  to  rescind  and  acting  on  the  election 
within  a  reasonable  time  after  the  assignment  was  made. 
There  is  no  evidence  that  the  corporation,  or  any  one  author- 
ized to  act  for  it,  ever  sought  to  rescind  or  did  anything  from 
which  an  intention  to  rescind  could  be  inferred,  and  the  period 
of  eighteen  months  that  elapsed  between  the  time  of  tlie  trial 
and  the  date  of  the  assignment  was  strong  evidence  of  ratifi- 
cation by  the  company.  {Sheldon  Hat  Co,  v.  Eick^meyeT 
licit  Co.^  90  N.  Y.  607;  Kent  v.  Quicksilver  Miniiig  Co.^  78 
N.  Y.  159.)  Hostile  third  parties,  such  as  judgment  creditors, 
could  not  elect  for  the  corporation  nor  take  any  advantage  of 
the  president's  mistake,  except  to  make  use  of  it  upon  an 
application  to  the  proper  authority  for  the  removal  of  the 
assignee  as  a  person  unfit  to  discharge  the  duties  of  the  trnst. 
Under  the  Assignment  Act  of  1860  it  was  held  that  both 
tlie  acknowledgment  and  the  indorsement  of  a  certificate 
thereof  were  essential  to  the  transfer  of  title.  {IFardmann 
v.  Bowen,  39  X.  Y.  196 ;  Britton  v.  Lorem,  45  N.  Y.  51 ; 
L.  1860,  ch.  348.)  The  Assignment  Act  of  1877  requires 
that  every  assignment  for  the  benefit  of  creditors  shall  he 
"  duly  acknowledged  before  an  oflicer  authorized  to  take  the 
acknowledgment  of  deeds,  and  every  such  *  *  *  assign- 
ment shall  be  recorded."  (L.  1877,  ch.  466,  §  2.)  It  differs, 
however,  from  the  preceding  act  in  not  specifically  requiring 
that  the  acknowledgment  shall  be  evidenced  by  a  certificate 
thereof  indorsed  on  the  assignment  before  delivery.  The 
change  was  doubtless  owing  to  the  fact  that  the  Revised 
Statutes  make  provision  for  the  method  of  taking  and  cer- 
tifying acknowledgments  by  requiring  every  officer  taking 
an  acknowledgment  to  indorse  a  certificate  thereof,  signed 
by  himself,  upon  the  conveyance.  (1  R.  S.  759.)  The 
position  that,  since  the  change  in  the  statute,  an  oral 
acknowledgment  without  certification  is  sufficient,  we  regard 
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86  unsound,  for  the  law  knows  no  "  acknowledgment," 
made  before  a  magistrate  or  notary,  unless  it  is  cer- 
tified. The  word,  as  commonly  used  by  the  legislature, 
the  courts  and  the  bar,  means  both  the  act  and  the 
written  evidence  thereof  made  by  the  officer.  (Bouvier's,  Bur- 
rill's,  Black's  &  Anderson's  Law  Diet.  tit.  Acknowledgment. 
Statutory  Construction  Act,  L.  1892,  ch.  677,  §  15.)  An 
instrument  is  not  "  duly  acknowledged  "  unless  there  is  not 
only  the  oral  acknowledgment  but  the  written  certificate  also,  as 
required  by  the  statutes  regulating  the  subject.  (1  R.  S.  759, 
§  15;  L.  1848,  ch.  195;  L.  1863,  ch.  246;  L.  1865,  ch.  421; 
L  1870,  ch.  208;  L.  1896,  ch.  547,  §§  255  and  258.)  The 
provision  requiring  every  general  assignment  to  be  recorded 
implies  that  the  acknowledgment  is  to  be  made  and  certified 
in  the  same  way  that  deeds  and  instruments  of  like  character 
are  acknowledged  before  they  can  be  recorded.  (Code  Civil 
Pro.  §  935.)  We  think  that  a  written  acknowledgment,  ade- 
quate to  meet  the  requirements  of  the  statutes  relating  to  the 
subject,  is  a  prerequisite  to  the  passing  of  title  to  property 
covered  by  a  general  assignment  for  the  benefit  of  creditors. 
(  Warner  v.  Jaffray,  96  N.  Y.  248,  252  ;  Smith  v.  Boyd,  101 
X.  Y.  472;  Scott  v.  Mills,  115  N.  Y.  376,  380;  Fnuiey  v. 
Smith,  125  N.  Y.  44,  49 ;  Albany  Fire  Ins,  Co,  v.  Bay,  4 
:X.  Y.  9,  19 ;  Elwood  v.  Klock,  13  Barb.  50 ;  2  Cowen  & 
Hill's  Notes,  1247,  note  874.) 

No  question  is  raised  as  to  the  sufliciency  of  the  acknowl- 
edgment by  Asa  L.  Rogere,  as  assignee,  but  that  is  quite  differ- 
ent from  his  acknowledgment  as  the  ofticial  representative  of 
the  assignor,  for  the  latter  was  the  act  of  the  corporation 
itself.  As  the  venue  of  that  acknowledgment  was  in  this 
state  it  is  presumed  upon  its  face  to  have  been  taken  in  this 
state,  for  the  main  function  of  a  venue  to  an  acknowledg- 
ment is  to  show  where  it  was  made.  {Thompson  v.  Burhans, 
61  N.  Y.  52,  63.)  As  was  said  in  the  case  last  cited,  "Every 
affidavit  should  show  on  its  face  that  it  was  taken  within  the 
jurisdiction  of  the  officer  who  certifies  it."  The  same  rule 
should  be  applied  to  acknowledgments,  and  it  was  so  applied 
67 
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in  Vincent  v.  People  (5  Parker's  Cr.  Rep.  88, 101).  (See,  also. 
PeopU  ex  reL  Crawford  v.  De  Camj?^  12  Ilun,  378 ;  Sarilv. 
Payne,  24  N.  Y.  S.  R.  486  ;  Cook  v.  Staats,  18  Barb.  407; 
Lane  v.  Morse,  6  How.  Pr.  394  ;  Moiitag  v.  Linn,  19  III.  399.) 
If,  liowever,  the  acknowledgment  in  question  was  taken  in 
this  state,  it  was  of  no  effect,  because  it  was  taken  by  a  "mas- 
ter in  chancery  of  Xew  Jersey,"  an  officer  who  has  no  iM)wer 
to  act  in  the  state  of  New  York.  In  order  to  meet  this  ditfi- 
culty,  the  plaintiff,  himself,  testified,  without  objection,  that 
the  acknowledgment  was  in  fact  taken  in  Jersey  City,  New 
Jersey.  Thus,  we  have  tlie  official  certificate  naming  one  state 
and  the  testimony  of  an  interested  witness  naming  another 
state  as  the  place  where  the  acknowledgment  was  taken.  As 
the  venue  is  a  part  of  the  certificate,  a  question  of  fact  was 
thus  raised  according  to  our  decision  in  Albany  County  Sav- 
ings  Bank  v.  MeCarty  (149  N.  Y.  71),  where  we  held  that 
a  certificate  alone,  although  not  conclusive,  is  sufficient  to  make 
a  case  for  the  jury  against  evidence  in  rebuttal,  whatever  it 
may  be.  This  (juestion  of  fact  has  not  been  decided,  although 
the  learned  counsel  for  the  defendants  asked  "  to  go  to  the 
jury  upon  the  question  whether  this  acknowledgment  was 
taken  in  New  York  or  in  New  Jersey."  No  question  was 
submitted  to  the  jury,  for  the  court  directed  a  verdict  in  favor 
of  the  plaintiff,  but  retained  control  of  the  case  by  consent  of 
both  parties  for  the  purpose  of  further  consideration,  and 
under  a  stipulation  authorizing  the  trial  judge,  in  case  he 
decided  to  grant  the  motion  of  the  defendants  for  a  new  trial 
on  the  minutes,  to  either  dismiss  the  complaint  or  direct  a 
verdict  for  the  defendants,  with  the  same  force  and  effect 
as  if  made  at  the  proper  time  during  the  trial,  subject  to 
the  plaintiffs  right  to  exce])t.  After  holding  the  case  from 
November,  1804,  until  February,  1895,  he  granted  the  defend- 
ants' motion  for  a  new  trial  and  dismissed  the  complaint. 
Obviously,  this  did  away  with  the  verdict,  although  the  order 
does  not  so  state  in  express  terms.  Necessarily,  however, 
that  result  follows  by  hnplication  from  the  provisions  of  the 
order,  for  not  only  was  a  new  trial  granted,  but  the  complaint 
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was  dismissed.    The  stipulation  of  the  plaintiff  did  not  author- 
ize the  court,  either  expressly  or  impliedly,  to  decide  any 
question  of  fact,  and  the  court  neither  made  findings  nor 
intimated  in  its  order  tliat  it  had  passed  upon  any  question  of 
fact.     The  consent  of  the   plaintiff,  that  if  the  defendants' 
motion  for  a  new  trial  should  be  granted,  the  court  might 
either  dismiss  the  complaint  or  direct  a  verdict  for  the  defend- 
ants, cannot  be  construed  to  embrace  any  action  by  the  court 
except  such  as  is  specified  in  tlie  stipulation  itself.     The  court 
did  not  direct  a  verdict  for  the  defendants,  and  it  could  not 
have  done  so  for  the  jury  had  been  discharged,  but  it  granted 
the  motion  for  a  new  trial  and  dismissed  the  complaint.    Such 
action,  under  the  circumstances,  must  be  regarded  simply  as  a 
nonsuit,  and  not  as  a  decision  of  the  facts  in  favor  of  either 
party,  as  the  Co<le  does  not  permit  a  jndge  to  decide  fjuestions 
of  fact  without  findings  in  writing,  general  or  special,  or  by 
directing  a  verdict,  upon  the  motion  of  both  parties.     While 
the  order  is  inconsistent,  in  that  it  both  grants  a  new  trial  and 
at  the  same  time  dismisses  the  complaint,  still  the  necessary 
result  is  that  there  was  a  nonsuit  or  a  mistrial,  and,  we  think, 
from  the  fonn  of  the  order  and  the  stipulation  of  the  parties, 
that  a  nonsuit  was  intended.     It  follows  that  a  new  trial  is 
necessary,  for  the  courts  have  proceeded  to  judgment  thus  far 
without  any  decision  of  the  question  of  fact  as  to  where  the 
a&<ignment  was  acknowledged.     While  the  defendants,  only, 
requested  to  go  to  the  jury  upon  this  question,  the  plaintiff, 
by   excepting  to   the   decision    dismissing   the   complaint  in 
accordance  with  the  right  to  so  except,  expressly  reserved  at 
the  trial,  may  now  properly  claim  error  from  the  failure  to 
submit  that  or  any  other  question  of  fact  raised  by  the  evi- 
dence to  the  jury. 

We  do  not  announce  our  conclusion  as  to  any  of  the  other 
questions  discussed  by  counsel,  as,  we  think,  for  the  reasons 
already  given,  that  a  new  trial  must  be  granted  in  any  event. 
The   judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
All  concur. 
Judgment  reversed. 
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Robert  A.  McGillis  and  Jessie  McGillis,  Kespondents,  u. 
EwEN  McGillis  et  al.,  Respondents ;  Morrison  M.  E.  Jak- 
vis  and  Henry  W.  IIaydex,  Impleaded,  Appellants. 

1.  Will  —  Contingent  Remainder.  The  will  of  a  testator  who  died 
in  1848  devised  certain  lands  in  this  state  to  a  married  daughter  for  life, 
and  in  case  her  husband  survived  her,  to  him  for  life,  and  then  provided 
that  "  from  and  aft^r  the  decease  of  both  my  said  daughter  and  her  said 
husband,  I  give,  devise  and  bequeath  the  remainder  or  fee  simple  in  said 
property  to  the  lawful  issue  of  my  said  daughter  then  living,  in  such 
relative  proportions  (if  such  issue  consist  of  more  than  one  person)  as  they 
would  by  the  laws  of  the  state  of  New  York  have  then  inherited,  or  taken 
the  same  from  her,  in  case  she  and  they  were  then  native-born  citizens  of 
said  state  and  she  had  then  died  intestate,  lawfully  seized  of  said  prop- 
erty in  fee  simple."  Tlie  daughter  and  her  husband  survived  the  testator, 
and  the  daugliter,  witli  children,  survived  her  husband.  Held,  in  an 
action  of  partition  subsequent  to  the  daughter's  death,  that  the  remainder 
was  contingent,  and  not  vested,  until  the  death  of  the  daughter. 

2.  Devise  op  Remainder  to  Aliens.  The  testator  was  a  citizen  of  the 
United  States;  the  daughter  was  born  in  the  United  States,  but  her  hus- 
band was  .in  alien,  and  after  her  marriage  she  resided  in  a  foreign  country, 
where  her  children  were  born.  The  daughter,  having  survived  her  hus- 
band, died  in  1893,  leaving  as  her  surviving  issue  six  children,  three  bom 
before  the  death  of  the  testator  and  three  after,  and  one  infant  grandchild, 
the  son  of  a  decetised  child  born  after  the  death  of  the  testator.  At  the 
time  of  the  death  of  the  testator's  daughter,  the  provisions  of  the  Revised 
Statutes  (2  R.  S.  57,  §  4)  making  void  a  devise  to  a  person  who,  at  the  time 
of  the  death  of  the  testator,  is  an  alien,  had  been  changed  by  chapter  43 
of  Laws  of  1889,  so  that  such  provisions  no  longer  applied  to  the  foreign- 
born  children  of  a  married  woman  born  in  this  country.  Held,  that  as 
there  was  no  outstanding  vested  remainder  in  the  way  of  the  operation  of 
the  act  of  1889,  it  applied  to  the  devise  in  question;  that,  under  that  stat- 
ute, existing  at  the  time  of  the  death  of  the  daughter,  the  devised  estate, 
if  it  had  been  hers  and  she  had  died  intest'ite,  would  have  descended  to 
her  children,  the  infant  grandchild  taking  his  parent's  portion,  which 
would  have  been  one-seventh  of  the  estate;  and,  hence,  that  the  infant 
was  seized  of  an  undivided  one-seventh  interest  in  the  devised  premises. 

3.  No  Escheat  while  Remainder  Contingent  —  No  Vesting  bt 
Release  from  State.  In  an  action  brought  in  1850  for  a  construction 
of  the  will,  it  was  adjudged  that  the  devise  to  the  testator's  daughter  for 
life  was  valid,  she  not  being  an  alien,  but  that  the  devise  to  her  husband 
and  to  her  children,  who  were  aliens  at  the  time  of  the  death  of  the  tes- 
tator, was  void  and  that  they  had  no  interest  in  the  estate.  In  a  subse- 
quent action  of  partition,  a  judgment  was  rendered  directing  that  the 
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land  devised  to  the  testator's  daughter  be  set  off  to  her  for  life,  with  the 
fee  therein  to  the  heirs  at  law  of  the  testator.  In  1887  the  Legislature 
passed  a  special  act  (Ch.  310),  by  which  the  People  released  to  all  the  chil- 
dren of  the  testator's  daughter  surviving  at  the  time  of  her  death,  all  the 
interest  of  the  state  in  the  property,  and  granted  to  them  all  the  title 
which,  by  escheat,  was  vested  in  the  People.  The  children  of  the  testa- 
tor's daughter  who  were  born  before  the  testator's  death  then  conve^'ed  to 
her  after-born  children  all  their  interest  in  the  property,  the  after-born 
children  agreeing  to  share  equally  with  them  should  they  succeed  in 
establishing  title.  Thereupon,  the  after-born  children,  as  plaintiffs  in  a 
cross  action  against  the  testator's  heirs  at  law,  obtained  an  adjudication 
declaring  that  the  remainder  was,  by  force  of  the  act  of  1887,  vested  in  the 
four  after-born  children,  and  barring  the  testator's  heirs  at  law  from  all 
title  thereto.  Held,  that  these  adjudications  did  not  affect  the  above  con- 
struction of  the  will,  since,  in  so  far  as  they  adjudged  the  remainder  to 
belong  to  the  heirs  at  law,  the  court  exceeded  its  power,  and,  as  the 
remainder  was  contingent,  nothing  could  escheat  or  vest  in  the  state  .until 
the  life  estate  terminated,  and  as,  upon  the  happening  of  that  event  gen- 
eral laws  intervened,  under  which  the  children  of  the  testator's  daughter 
were  permitted  to  take  the  estate,  the  state  had,  in  1887,  no  estate  which 
it  could  convey. 

4.  Effect  of  Former  Adjudication.  The  infant  grandcliild,  the  son 
of  a  deceased  daughter  of  the  testator's  daughter  born  after  the  testator's 
death,  claimed  in  the  present  action  that,  as  his  mother  was  one  of  the 
four  after-born  children,  he  was  entitled  to  one-fourth  of  the  devised  estate, 
instead  of  one-seventh,  and  that  he  was  not  bound  by  her  agreement  to 
fibare  equally  with  the  first-born  children.  Held,  that  this  claim  was  not 
helped  by  the  judgment  in  the  cross-action,  since,  although  it  decided  that 
the  share  of  the  grandchild's  mother  was  one-fourth,  this  share  was,  under 
that  judgment,  subject  to  her  contract,  making  her  resulting  share  one- 
seventh. 

5.  Attorney  —  Equitable  Lien  for  Services.     Prior  to  the  death  of 
the  testators  daughter  (the  life  tenant),  her  children  (the  remaindermen), 
incinding  the  mother  of  the  infant  grandchihi,  being  aliens,  contracted 
with  an  attorney  at  law  to  convey  to  him  a  parcel  of  the  devised  land,  in 
consideration  of  his  obtaining  necessary  legislation  and  conducting  litiga- 
tion  to  establish  their  rights  as  against  the  testator's  heirs  at  law.     The 
attorney  succeeded  in  his  undertaking,  and  the  children  thereupon  deeded 
to  him  the  stipulated  parcel  of  land.     The  infant  grandchild  was  born 
thereaft^T.     The  contract  was  found  to  he  fair  and  reasonable.     Held,  that 
the  aft<»r-born  grandchild  was  bound  by  the  contract  and  conveyance  to 
the  attorney,  on  the  ground  that  the  attorney  had  an  equitable  lien  for  the 
services  rendered  by  him  for  the  estate,  of  which  the  grandchild  had 
received  the  benefit,  and  that  the  grandchild's  interest  in  the  property  was 
subject  to  such  lien. 

McGiUis  V.  McGillU,  11  App.  Div.  859,  modified. 

CAr^ued  November  22.  1897;  decided  January  11,  1898.) 
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Appeal,  by  certiiication,  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  thiixl  judicial 
department,  entered  March  11,  1897,  reversing  in  part  and 
affirming  in  part  an  interlocutory  judgment  in  partition, 
entered  upon  the  report  of  a  referee. 

The  facts,  so  far  as  material,  and  the  questions  certified  are 
stated  in  the  opinion. 

Henry  W,  Ilayden  for  plaintiffs  and  in  his  own  behalf. 
The  question  as  to  what  sliares  Mrs.  McGillis'  lawful  issue 
would  take,  upon  the  termination  of  her  life  estate,  could  not 
be   determined  until   her  death  on  December  8,  1893,  nor 
could  such  remainder  take  effect  until  her  death.     (1  R.  S. 
725,  §  29.)     The  infant  Jarvis  has  no  interest  in  the  premises 
convej^ed  to  Mr.  Hayden  for  his  fees  and  disbursements  in 
the  litigations  conducted  by  him.     (Fowler  v.  Callan^  102  X. 
Y.  395.)     Assuming  for  the  purposes  of  this  argument  that 
the  infant  Jarvis  owns  an  undivided  interest  in  said  premises 
conveyed  to  Mr.  Ilayden,  there  is  no  question  but  that  Mr. 
Hayden    can    recover    from    these    surviving    covenanting 
grantors,  namely,    Mrs.    IVIcGillis'   six  children,  under   said 
covenants,  whatever  it  costs  him  to  perfect  his  title  as  against 
said  infant  Jarvis,  that  is,  to  purchase  his  share  therein.     (1 
Story's  Eq.  Juris.  [11th  ed.]  §  505 ;   Low  v.   Yrooman^  15 
Johns.   288 ;  Aspinwall  v.  Sacc/ti,  57  N.  T.  335 ;  Zaicrerwe 
V.  Fox,  20  X.  Y.  268  ;  I71  re  Ilynes,  105  N.  Y.  560.)     The 
appellant,  Mr.  Ilayden,  has  an  attorney's  lien  under  section  66 
of  the  Code  of  Civil  Procedure,  upon  the  share  of  the   estate 
whicli  he  recovered  for  Mrs.  Jarvis,  and  which  has  now  come 
into  the  hands  of  her  son,  the  infant  defendant,  Morrison  M. 
E.  Jarvis.     {Peri  v.  N.  Y,  a  <&  IL  7?.  R,  B.  Co.,  152  N. 
Y.  521.)     An  attorney,  conducting  his  case  under  an   agree- 
ment to  receive  his  compensation  out  of  the  proceeds,  has  an 
equitable  lien  on,  or  ownership,  as  equitable  assignee  in,  the 
proceeds  of  the  action.     {Harwood  v.  LaOrange,  137  N.  Y. 
538  ;  Boyle  v.  Boyle,  106  N.  Y.  654 ;  Chester  v.  Jumel,  125 
N.  Y.  237.) 
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Henry  T,  Kellogg^  guardian  ad  litem,  for  infant  Morrison 
M.  E.  Jarvis,  appellant.  The  defendant  Jarvis  is  an  owner 
of  a  one-fonrth  of  the  propert}^  to  be  partitioned.  (2  R.  S. 
57,  §  4 ;  Mick  v.  Micl\  10  Wend.  379 ;  Hall  v.  HalU  81  N. 
Y.  133  ;  Marx  v.  McGlijnn,  88  N.  Y.  376  ;  Wadn worth  v. 

Wadmcorth,  12  N.  Y.  370 ;  Beck  v.  McGillis,  9  Barb.  45 ; 

Van  JS^ostrand  v.  Marvin^  16  App.  Div.  28 ;  White  v. 
Howard,  46  N.  Y\  144 ;  Brevoort  v.  Grace,  53  N.  Y.  245 ; 

1  R.  S.  722,  §  13 ;  Moore  v.  Littel,  41  N.  Y^.  66  ;  Nodine  v. 
Greenfield,  7  Paige,  544.)  The  Escheat  Act  of  1887  did  not 
validate  the  devise  to  the  first  tliree,  or  give  them  any  rights 
in  this  property.     (  Van  Cortlandt  v.  Laidley,  59  Hun,  161 ; 

2  Kent's  Com.  61,  541,   555  ;  Jackson  v.  Adams,  7  Wend. 

367;   Wilbur  v.    Toby,  16   Pick.   177;  Mooers  v.   White,  6 

Jolins.  Ch.  365  ;  Wright  v.  Saddler,  20  N.  Y.  324  ;  People  v. 

Conklin,  2  Hill,  67;   W(uh  worth  v.  Wads  worth,  12  X.  Y. 

376  ;  Hall  v.  i/^iZ/,  81  N.  Y.  134 ;  2  R.  S.  ch.  1,  tit.  2,  §  13 ; 

Moore  V.  Littel,  41  X.  Y.  80  ;  Lawrence  v.  Bayard,  7  Paige, 

70 ;   Campbell  v.  Stokes,  142  N.  Y.  23  ;  In  re  Seaman,  147 

N.  Y"^.  69.)     The  general  act  of  1889,  in  relation  to  aliens, 

did  not  validate  that  devise  or  give  any  interest  to  the  first 

three.     {Brevoort  v.  Grace,  53  N.  Y.  245  ;  White  v.  Howard, 

46  X.  Y^.   144 ;  Baptist  Associatio7i  v.  Harts,  4  Wheat.  1 ; 

Oirefis  v.  Missionary  Society,  14  X.  Y.  384  ;  In  re  McGraw, 

111  N.  Y.  112  ;  Lvhrs  v.  Einier,  80  N.  Y.  171  ;  N,  Y.i&  0, 

J/1  R.  li.  Co.   V.  Van  Horn,  57  X.  Y.  473 ;  Jackson  v.  Van 

Zajult,  12  Johns.  168  ;  Sayrev,  Wisfur,  8  Wend.  662.)     It  is 

reJi    adjudicata  that  the  first  three  took  no  interest  under 

Caldwell's  will  and  the  acts  of  1887  and  1889.     {Mead  v. 

Mitchell,  17  N.  Y.  210  ;  Cheeseman  v.  Thorn,  1  Edw.  Cli. 

629 ;   Clemens  v.  Clemens,  37  N.  Y.  59 ;  Breevoort  v.  Grace, 

53  N.  Y".  245;  Brevoort  v.  Brevoort,  70  N.  Y.  136;  Sheridan 

V.  Ilcnise,  4  Keyes,  569  ;  /?i  r6'  Ryder,  11  Paige,  185  ;  Harris 

V.  Strodl,  132  X.  Y.  392.)     ^lorrison  Jarvis  is  the  owner  of  a 

oiie-fourth  interest  in  the  mansion  house  property,  and  is  not 

bound  to  convey  the  same  to  Henry  W.  Hayden  by  virtue  of 

liis  mother's  deed  to  him,  or  on  account  of  any  equitable  lieu 
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claimed  by  him  thereupon  for  attorney's  services.  {Harris  v, 
Strodl,  132  N.  Y.  392 ;  Bartholmew  v.  Jackson,  20  Johns. 
28  ;  Cambreleng  v.  Graham,  84  Hun,  550  ;  1  K.  S.  718,  §  5; 
Sherinan  v.  Wright,  49  N.  Y.  230.) 

Marcus  T,  Tlim  for  Ewen  McGillis  et  al.,  respondents. 
Tlie  title  in  remainder  did  not  finally  vest  under  the  will  of 
•William  Caldwell  until  the  death  of  Eliza  McGillis.  (In  re 
Baer,  147  N.  Y.  348  ;  1  R.  S.  723,  §  13  ;  Beck  v.  JfcGiUis, 

9  Barb.  35  ;    Van  Cortlandt  v.  Laidley,  59  Hun,  161.)    The 
adjudications  which  have  heretofore  taken  place  do  not  estop 
the  children  of  Eliza  McGillis  from  claiming  that  the  title 
finally  vested  on  the  death  of  Eliza  McGillis.     ( Vim  Cort- 
landt  V.  Laidley,  59  Hun,  161 ;  Shijyrnan  v.  Rollins^  98  N. 
Y.  311 ;  Masten  v.  Olcott,  101  N.  Y.  152.)     As  the  "  first 
four  "  born  children  were  competent  to  take,  at  the  date  of 
Eliza  McGillis'  death,  the  title  passed  to  them  at  lier  death. 
[Ilaynes   v.    Sherman,  117  N.  Y.    433;   In  re  Baer,    147 
N.  Y.  348;    Lougheed   v.  i>.  B.   Church,    58    Hun,  364; 
Shijyman  v.  liollins,  9«  N.  Y.  311;  L.   1887,  ch.  310;  L. 
1889,  ch.  42.)     The  contract  made  with  Mr.  Hayden    for 
the  convej'ance  of  the  mansion  house  and  grounds  to  him 
as  compensation  for  his  services  in  securing   the  estate  in 
remainder  for  the  McGillis  children,  is  valid  as  against  the 
Jarvis  infant.     {Aspiyiwall  v.  Sacchi,  57  N.  Y.  331 ;  iLent  v. 
Church  of  St.  Michael,  136  K  Y.  10  ;  Code  Civ.  Pro.  §  66; 
Pom.  Eq.  Juris.  §§  1238, 1239;  Benedict  v.  6^^7//la;^,  4  Paige, 
58  ;  Putnam  v.  liitchie,  6  Paige,  390  ;    Wetinor*e  v.  Roberts, 

10  How.  Pr.  51 ;  MicUes  v.  Dillaye,  17  N.  Y.  80  ;  Miner  v. 
Beekman,  50  N.  Y.  337 ;  Thomas  v.  Evans,  105  N.  Y.  601 ; 
Shearer  v.  Field,  6  Misc.  Rep.  189 ;  McSorley  v.  Lari^sa, 
100  Mass.  270.) 

Haight,  J.  This  action  w^as  brought  for  the  partition  of 
real  estate  and  for  the  enforcement  of  a  lien  by  the  defendant 
Hayden  on  the  interests  of  the  infant  defendant,  Morrison 
M.  E.  Jarvis. 

William  Caldwell  died  in  the  year  1848,  leaving  a  last  will 
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and  testament,  in  which  he  devised  certain  property  in  Albany 
and  Warren  counties,  in  this  state,  to  his  daughter,  Eliza 
McGillis,  for  life,  and  in  case  her  husband  survived  her,  to  him 
for  life,  and  then  providing,  "  From  and  after  tlie  decease  of 
both  my  said  daughter  and  her  said  husband,  I  give,  devise 
and  bequeath  the  remainder,  or  fee  simple  in  said  prop- 
erty, to  tlie  lawful  issue  of  my  said  daughter  then  living, 
in  such  relative  proportions  (if  such  issue  consist  of  more 
than  one  pereon)  as  they  would  by  the  laws  of  the  State  of 
New  York  have  then  inherited,  or  taken  the  same  from  her, 
in  case  she  and  they  were  then  native-born  citizens  of  said 
state  and  she  had  then  died  intestate,  lawfully  seized  of  said 
property  in  fee  simple."  By  another  provision  he  appointed 
his  son-in-law,  John  McGillis,  trustee  of  the  estate  devised  to 
his  daughter  for  life,  authorizing  him  to  take  possession  of  the 
property,  to  receive  the  rents,  issues,  interests  and  profits 
thereof  and  to  apply  the  same  to  the  use  of  his  daughter  dur- 
ing life.  Eliza  McGillis  was  married  on  the  17th  day  of  May, 
1836,  to  John  McGillis,  an  alien  and  a  resident  of  Canada, 
where  she  resided  with  him.  She  survived  him  and  died  in 
the  year  1893.  At  the  time  of  the  death  of  her  father,  the 
testator,  she  had  four  children,  Mary  Charlotte,  William  II., 
John  and  Elizabeth,  who  were  aliens.  Elizabeth  died  with- 
out issue  in  1890.  After  the  death  of  the  testator  Eliza 
McGillis  had  four  more  children,  Ewen,  Margaret  Louise, 
Robert  A.  and  Mary  Sophia.  Margaret  Louise  married  John 
H.  Jarvis  and  died  intestate  on  the  1st  day  of  May,  1891, 
leaving  her  surviving  the  infant  defendant,  Morrison  M.  E. 
Jarvis,  her  only  heir  at  law.  It  will  thus  be  seen  that  Eliza 
McGillis  left  as  her  surviving  issue  six  children,  three  born 
before  the  death  of  the  testator  and  three  after,  and  one 
grandchild,  the  son  of  a  deceased  daughter.  The  children 
born  before  the  death  of  tlie  testator  will  be  spoken  of  here- 
after as  the  first-born,  and  those  born  after  his  decease,  as  the 
after-born  children. 

In  the  year  1850  an  action  was  brought  by  the  executors  to 
obtain  a  judicial  construction  of  the  testator's  will.     In  that 
68 
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action  Eliza  McGillis,  her  husband  and  lier  four  children  then 
hving  were  made  parties  defendants.  Upon  the  trial  of  the 
action  a  judgment  was  entered  in  which  it  was  adjudged  that 
the  devise  to  Eliza  McGillis  for  life  was  valid,  she  not  being 
an  alien,  but  that  the  devise  to  her  husband  and  to  her  chil- 
dren, all  of  whom  were  aliens  at  the  time  of  the  death  of  the 
testator,  \yas  void,  and  that  they  had  no  interest,  actual  or  con- 
tingent, in  the  estate.  (See  Beck  v.  McGillis^  9  Barb.  35; 
2  R.  S.  57,  sec.  4.)  After  the  termination  of  this  action, 
another  action  was  brought  to  partition  the  real  estate  in  War- 
ren county,  in  which  Mrs.  McGillis  was  made  a  party,  but  her 
children  were  not.  In  that  action  judgment  was  entered  for 
a  partition  of  the  property,  directing  that  the  portion  devised 
to  Mrs.  McGillis  be  set  off  to  her  for  life,  with  the  fee  therein 
to  the  heirs  at  law  of  the  testator.  But  no  order  contirniing 
the  report  of  the  commissioners  was  made  or  filed. 

In  1887  the  legislature  passed  an  act,  providing  as  follows: 
"  All  the  estate,  right,  title  and  interest  which  the  people  of 
the  state  of  New  York  now  have  or  may  hereafter  acquire, 
in  and  to  the  lands  devised  l)y  William  Caldwell  of  the  city  of 
Albany  in  this  said  State  of  New  York,  to  his  daughter  Eliza 
McGillis  for  life,  and  then  to  her  husband  John  McGillis  for 
life,  should  he  survive  her,  and  from  and  after  their  decease,  to 
the  lawful  issue  of  said  EHza  McGillis  then  surviving,  by  reason 
of  the  alienage  of  such  issue,  is  hereby  granted,  released,  con- 
veyed and  quitclaimed  to  the  said  lawful  issue  of  said  Eliza 
McGillis  now  or  hereafter  born  and  their  heirs  and  assigns 
forever,  and  they  are  hereby  authorized  to  take,  hold,  sell  and 
convey  said  land  and  premises,  or  any  interest  thfey  or  either 
of  them  may  have  therein,  in  the  same  manner  and  with  the 
same  effect  as  if  they  were  citizens  of  the  United  States,  and 
had   been   such   citizens   at   the   time  of  the  death   of  said 
William  Caldwell."     (Laws  1887,  chap.  310.)     The  first-born 
children  of  Mrs.  McGillis  then  conveyed  to  her  after-born 
children  all  their  interest  in  the  property  in  question,  the  after- 
born  children  agreeing  to  equally  share  with  them  in  such  prop- 
erty should  they  succeed  in  establishing  their  title  thereto* 
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Thereupon  an  api)lication  was  made  to  the  Supreme  Court,  in 
behalf  of  the  after-born  children,  for  permission  to  intervene 
in  the  action  of  Van  Cortland  v.  Laidlay^  known  as  tlie  par- 
tition action,  as  plaintiifs  in  a  cross-action  against  the  heirs  at 
law  of  William  Caldwell.  This  relief  was  granted,  and  in  that 
action  it  was  adjudged  tliat  the  fee  or  remainder  in  the  prop- 
erty partitioned  and  set  apart  to  Eliza  McGillis  for  life  is 
"  vested  in  and  owned  by  the  lawful  issue  of  the  said  Eliza 
McGillis,  born  subsequent  to  the  death  of  William  Caldwell, 
and  their  assigns,  in  the  proportions  provided  and  as  specified 
by  the  said  William  Caldwell,  deceased,  in  his  said  will  and 
codicil,  and  the  said  heirs  at  law  of  William  Caldwell,  deceased, 
and  their  heirs,  devisees  and  assigns,  are  hereby  forever  barred 
of  all  title  or  claim  of  title  thereto,  of  every  name  and  nature." 
This  judgment  was  aifirmed  in  the  General  Term  (59  Hun, 
161),  and  subsequently  in  this  court,  on  consent  of  the  parties, 
but  the  infant  defendant,  Morrison  M.  E.  Jarvis,  was  not  a 
party  to  that  action. 

The  interlocutory  judgment  entered  herein  adjudges  that 
Morrison  M.  E.  Jarvis  is  entitled  to  one-seventh  of  the  prop- 
erty. It  is  claimed  in  his  behalf  that  he  is  entitled  to  what 
would  have  been  his  mother's  portion  had  she  lived  ;  that  he 
takes  under  the  will  and  not  from  her ;  that  she  being  one  of 
the  four  after-born  children  he  is  entitled  to  one-fourth  of  the 
estate,  instead  of  one-seventh,  and  is  not  bound  by  the  agree- 
ment made  by  her,  to  share  equally  with  the  first-born  chil- 
dren. In  determining  this  question  we  are  somewhat  embar- 
rassed by  the  litigation  which  has  preceded  this  action.  We 
have,  therefore,  thought  it  wise  to  first  consider  the  question 
independently  of  the  prior  litigation,  and  then  the  effect  which 
should  be  given  to  the  former  judgments. 

The  pivotal  question  in  the  case  arises  upon  the  construction 
which  should  be  given  to  the  provisions  of  the  will,  and  is  as 
to  whether  the  remainder,  after  the  death  of  the  testator,  was 
vested  or  contingent.  In  considering  this  question  we  must 
bear  in  mind  the  well-settled  rule,  that  if  the  language  of  the 
devise  is  doubtful,  resort  should  be  had  to  the  primary  canon 
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of  construction,  which  is  that  the  intention  of  tJie  testator,  col- 
lected from  the  entire  will,  must  prevail,  and  the  general  rules 
adopted  by  the  courts  in  aid  of  the  interpretation  must  give 
way  where  their  application  in  a  particular  case  would  defeat 
the  intention.  If  futurity  is  annexed  to  the  substance  of  the 
gift,  the  vesting  is  suspended ;  but  where  the  gift  is  absolute 
and  the  time  of  payment  only  is  postponed,  the  gift  is  not 
suspended,  but  vests  at  once.  (1  Jannan  on  Wills,  759; 
Warner  v.  Dura7it,  76  N.  Y.  136;  &ni(h  v.  Fd wards,  88 
N.  Y.  92-103;  Miller  v.  Gilbert,  144  N.  Y.  68-73;  Matkr 
of  Boer,  147  N.  Y.  348-354 ;  Matter  of  Emhree,  9  App. 
Div.  602-605 ;  affirmed  in  this  court  in  154  N.  Y.  778.) 

Under  the  statute,  future  estates  are  either  vested  or  con- 
tingent. They  are  vested,  when  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  the  possession  of  the 
lands,  upon  the  ceasing  of  the  intermediate  or  precedent 
estate.  They  are  contingent  whilst  the  pereon  to  whom,  or 
the  event  upon  which  they  are  limited  to  take  effect,  remains 
uncertain.  (1  R.  S.  723,  section  13.)  The  statute  further 
provides  that  "  every  devise  of  any  interest  in  real  property, 
to  a  person  who,  at  the  time  of  the  death  of  the  testator,  shall 
be  an  alien,  not  authorized  by  statute  to  hold  real  estate,  shall 
be  void."  (2  K  S.  57,  section  4.)  All  the  children  of  Mrs. 
McGillis  in  being  at  the  time  of  the  death  of  the  testator 
were  aliens ;  they  consequently  could  not  take  under  the  ^rill, 
and  there  could  be  no  vesting  of  the  remainder  in  them.  If 
there  was  any  vesting  of  the  remainder,  it  necessarily  most 
liave  been  in  the  heirs  at  law ;  for  as  to  the  remainder,  if 
vested,  he  must  be  deemed  to  have  died  intestate,  in  which 
case  the  estate  would  descend  under  the  statute  to  the  heirs  at 
law.  But  in  cases  of  doubtful  language  a  person  ordinarily 
will  not  be  held  to  have  intended  to  die  intestate  if  the 
provision  is  fairly  and  reasonably  capable  of  a  different 
construction. 

Upon  referring  to  the  provisions  of  the  will,  we  find  that  it 
provides  that  ^'  from  and  after  the  decease  of  both  my  said 
daughter  and  her  said  husband,  I  give,"  etc.     Here  we  have 
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the  first  expression  of  his  intent.  He  does  not  make  a  present 
gift  upon  his  death,  but  postpones  it  from  and  after  the  decease 
of  his  daughter  and  her  husband.  It  is  true  that  the  words 
"  from  and  after,"  standing  alone,  have  often  been  held  not  to 
indicate  an  intention  to  postpone  the  vesting  of  an  estate, 
especially  where  it  was  apparent  from  the  other  provisions  of 
the  will  that  a  vesting  was  intended,  {flersee  v.  Simpson^  154 
N.  Y.  496.)  We,  therefore,  do  not  rest  our  conclusion  upon 
these  words  alone,  but  consider  them  in  connection  with  that 
which  follows,  from  which  it  appears  to  us  his  intention  was 
apparent ;  he  then  proceeds  —  "I  give,  devise  and  bequeath 
the  remainder  of,  or  fee  simple  in,  said  property  to  the  lawful 
issue  of  my  said  daughter  then  living."  In  other  words,  he 
gives  the  remainder  to  the  issue  of  his  daughter  living  at  the 
time  of  her  decease  and  that  of  her  husband,  "  in  such  relative 
proportions  (if  such  issue  consists  of  more  than  one  person)  as 
they  would,  by  the  law  of  the  state  of  New  York,  have  then 
inherited,  or  taken  the  same  from  her,  in  case  she  and  they 
were  then  native-born  citizens  of  said  state  and  she  had  then 
died  intestate,  lawfully  seized  of  said  property  in  fee  simple." 
He  not  only  gives  to  the  issue  then  living,  but  he  leaves  the 
proportion  or  share  which  each  is  to  take,  to  be  deternnned 
by  the  laws  of  the  state  which  shall  be  in  force  at  the  death  of 
his  daughter  and  her  husband,  providing  for  its  distribution 
under  such  laws  in  the  proportion  in  which  it  would  descend, 
upon  the  assumption  that  his  daughter  was  at  that  time  the 
owner  of  the  property  in  fee  simple.  It  was  not  known  at 
the  time  of  the  testator's  decease  which  would  survive  the 
other,  the  daughter  or  her  husband.  It  was  not  known 
and  could  not  then  have  been  ascertained  what  person  or  per- 
sons would  be  then  living,  if  any,  of  the  lawful  issue.  It 
consequently  follows  that  the  person  to  whom,  or  the  event 
upon  which  the  estate  was  limited  to  take  effect,  was 
uncertain,  and,  therefore,  the  remainder  was  contingent. 
If  the  remainder  were  contingent,  the  heirs  at  law  took 
no  interest  in  the  estate  upon  the  death  of  the  testator. 
It  could  not,  then,  be  determined  who  the  heirs  at  law  would 
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be,  or  what  provisions  of  the  statute  would  in  the  meantime 
be  adopted. 

We  come  to  a  consideration  of  the  rights  of  the  parties 
when  the  life  estates  terminated  at  the  death  of  Mrs.  McGil- 
lis  in  1893.  Upon  the  happening  of  that  event,  the  persons 
who  are  entitled  to  take  the  estate  in  possession  became  fixed 
and  certain.  In  the  meantime  our  statutes  had  been  changed 
by  the  adoption  of  chapter  i2  of  the  Laws  of  1889,  which 
provides  that  "  the  foreign  born  children  and  descendants 
of  any  woman  born  in  the  United  States,  and  notwithstand- 
ing her  marriage  with  an  alien  and  her  residence  in  a  for- 
eign country,  shall  be  entitled  to  take,  hold,  have,  possess, 
enjoy,  convey  and  devise  real  estate  situated  in  this  state, 
in  the  same  manner,  and  to  the  same  extent,  and  with  the 
same  effect,  as  if  such  foreign-born  children  and  descend- 
ants were  citizens  of  the  United  States  ;  nor  shall  the  title  to 
any  such  real  estate  which  has  descended  or  which  shall 
descend,  or  which  has  been  or  shall  be  devised  or  con- 
veyed, to  such  woman  or  to  such  foreign-born  children  or 
descendants,  be  impaired  or  affected  by  reason  of  her  marriage 
with  an  alien,  or  the  alienage  of  such  children  or  their  descend- 
ants ;  provided  that  the  title  to  such  real  estate  shall  be  or 
shall  have  been  derived  from  or  through  such  woman,  or  from 
or  through  some  ancestor  of  such  woman,  which  ancestor  shall 
be  or  shall  have  been  a  citizen  of  the  United  States." 

The  testator  was  a  resident  and  a  citizen  of  the  United 
States.  Mrs.  McGillis  was  born  in  the  United  States;  she 
married  an  alien  and  thereafter  resided  in  a  foreign  country, 
where  her  children  were  born,  and  the  estate  came  throngh 
her  ancestor.  The  case  is  brought  squarely  witJiin  the  pro- 
visions of  this  statute.  As  we  have  shown,  there  was  no  out- 
standing vested  remainder  in  the  way  of  its  operation  and 
application  to  the  provisions  of  this  will.  It,  in  effect,  amends 
the  provision  of  the  Revised  Statutes  making  void  a  devise 
to  a  person  who,  at  the  time  of  the  death  of  the  testiitor,  sliaD 
be  an  alien,  so  that  the  provisions  of  that  statute  no  longer 
apply  to  the  foreign-born  children  of  married  women  bom  in 
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this  country.  Under  the  statute  existing  at  the  time  of  the 
deatlx  of  Mrs.  McGilHs,  the  estate,  if  it  had  been  hers  and 
she  liad  died  intestate,  would  have  descended  to  her  children, 
the  infant  Jar  vis  taking  his  mother's  portion  ;  his  share  would 
consequently  have  been  one-seventh  of  the  estate. 

It  remains  to  be  ascertained  whether  the  former  adjudica- 
tions affect  the  result  reached  by  us  upon  the  construction  of 
the  will.  In  the  first  action  it  was  adjudged  that  the  first- 
born children  of  Mrs.  McGillis  had  no  interest  in  the  estate, 
actual  or  contingent.  Tliese  children  were  infants  at  that 
time,  but  are  doubtless  estopped  by  the  judgment  from  now 
bringing  in  question  any  matter  that  was  there  adjudged  and 
determined  which  the  court  then  had  the  power  and  the  juris- 
diction to  determine.  But,  as  we  have  seen,  upon  a  proper 
construction  of  the  will,  the  remainder  was  contingent  and 
not  vested.  It  was  not,  therefore,  a  devise  of  property  to  a 
person  who,  at  the  time  of  the  death  of  the  testator,  was  an 
alien,  but  was  a  devise  to  a  class  of  persons  who,  forty-five 
years  thereafter,  would  occupy  the  relation  of  issue  to  Mrs. 
McGillis,  and  whose  identity  could  not  then  be  ascertained 
and  determined.  The  first-born  children  were  issue,  it  is  true, 
but  they  might  not  survive  their  mother,  and  they  might  leave 
children  or  grandchildren  who  would,  upon  her  decease,  be 
her  issue  and  entitled  to  take  under  the  will. 

It  further  appears  from  the  express  provisions  of  the  will  that 
such  issue  was  to  take,  under  the  laws  of  the  state  of  New  York 
then  in  force,  such  proportion  as  under  the  statute  they  would 
be  entitled  to  take  in  case  their  mother  was  lawfully  seized  of 
the  property  in  fee  simj)le  at  the  time  of  her  decease.  The 
devise  was,  therefore,  subject  to  and  in  a  measure  dependent 
upon  future  legislation,  the  character  of  which  the  court  at 
that  time  could  not  ascertain  or  provide  for.  It  could,  there- 
fore, only  inquire  as  to  the  rights  of  tliese  children  under  the 
statutes  existing  at  that  time,  and  such  must  be  understood  to 
be  the  force  and  limit  of  that  judgment,  and  in  so  far  as  it 
adjudges  the  remainder  to  belong  to  the  heirs  at  law  the  court 
exceeded  its  powers. 
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The  first  legislation  upon  the  subject,  to  which  reference 
has  been  made,  contemplates  an  interest  in  the  estate  which 
lias  reverted  to,  and  become  vested  in,  the  People  of  the  state. 
This  is  upon  the  theory  that  the  provisions  of  the  statute 
making  void  the  devise  of  real  property  to  a  person  who  is  an 
alien  at  the  time  of  the  death  of  the  testator,  does'  not  apply 
to  the  after-born  children  of  Mrs.  McGillis  ;  that,  at  common 
law,  such  children  could  take  under  the  will,  althougti  aliens, 
subject,  however,  to  the  interest  of  the  People,  to  whom  the 
remainder  in  fee  had  escheated.  (  Wadswortk  v.  Wadsworth, 
12  N.  Y.  376.)  By  this  enactment  the  People  release  to  all 
the  children  of  Mrs.  McGillis.  surviving  lier  at  the  time  of 
her  decease,  all  of  the  interest  of  the  state  in  the  property,  and 
grant,  convey  and  quitclaim  to  them  all  title  which,  by  reason 
of  the  escheat,  is  vested  in  the  People.  It  is  claimed  that  tliis 
enactment  has  all  the  force  and  effect  of  a  deed  transferring 
the  property  to  the  issue  of  Mrs.  McGillis. 

It  was  upon  this  theory  that  the  cross-action  was  brought 
on  behalf  of  the  after-born  children.     As  we  have  seen,  the 
first-born  children  conveyed  their  interests  to  tlie  after-born 
children,  who  agreed  to  share  with  the  former  any  interest  in 
the  property  to  which  they  should  succeed  in  establishing  title. 
The  property  which  it  is  claimed  had  escheated  to  the  state 
had,  by  the  enactment  referred  to,  been  released  and  con- 
veyed to  the  first-born,  as  well  as  the  after-born,  children 
of  Mrs.  McGillis.     The  first-born,  therefore,  claimed  an  inter- 
est which  they  could  convey,  which  came  from  the  People 
of  the  state,  and  in  that  action,  based  upon   the   convey- 
ances of  the  first-born  children,  it  was  adjudged  that  the 
fee  or  remainder  of  the  property  set  apart  to  Mrs.  McGillis 
for  life   vested  in   her  after-born   issue.     Hei-e,  it   will  be 
observed,  by  this  adjudication  we  have  a  vested  remainder, 
but  this  vesting  of   the  estate  comes  from  the   legislature, 
through  whose  act  the  state  conveys  its  escheated  interest. 
Herein  arises  the  confusion  in  the  case.     Under  the  will,  as 
we  have  construed  it,  the  remainder  was  contingent,  and  so 
remained  until  the  death  of  Mrs.  McGillis^  while  under  the 
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former  adjudication,  the  estate  in  remainder  bad  escheated  to 
the  People  of  the  state,  who  in  turn  had  released  and  conveyed 
the  same  to  the  issue  of  Mrs.  McGillis,  who,  under  the  pro- 
visions of  that  statute,  took  vested  remainders.  We  quite 
agree  with  the  court  in  the  cross-action,  so  called,  in  its  con- 
struction of  the  act  of  1887,  that  whatever  interest  the  People 
had  to  convey,  and  which  passed  under  the  provisions  of  that 
act,  vested  in  the  then  living  children  of  Mrs.  McGillis,  sub- 
ject to  open  and  let  in  children  thereafter  born.  This  con- 
clusion, however,  does  not  help  the  appellant  Jarvis ;  for  as 
to  him  the  result  would  be  the  same ;  he,  instead  of  taking 
under  the  will,  upon  the  death  of  his  mother,  took  as  heir  at 
law  her  vested  interest.  This,  under  the  judgment  in  the 
cross-action,  was  a  one-fourth  interest,  but  subject  to  her  con- 
tract, which  she,  having  a  vested  interest,  had  the  power  to 
make  with  the  iirst-born  children,  or  those  who  survived,  with 
whom  she  agreed  to  share  the  property  recovered.  We  thus 
have  the  two  titles,  one  coming  through  the  will,  which  the 
act  of  1889  validates  as  to  the  issue  of  Mrs.  McGillis,  and  the 
other  through  the  special  act  of  1887,  which  conveys  to  her 
children  the  title  of  the  state,  and  which  is  sustained  by  the 
judgment  in  the  cross-action.  Inasmuch  as  the  same  result  is 
reached  with  reference  to  the  infant's  interest  in  either  case, 
we  should  not  undertake  to  choose  between  the  two  titles  were 
it  not  for  the  fact  that  another  question  has  arisen,  which 
renders  such  a  determination  necessary.  The  judgment  in 
the  cross-action  was  affirmed  in  this  court  by  consent  of  the 
parties.  We  do  not,  therefore,  regard  ourselves  as  committed 
upon  the  question  or  bound  by  the  adjudication  then  made, 
altliough  the  parties  in  that  action  may  be. 

The  remainder  being  contingent,  nothing  could  escheat  or 
vest  in  the  state  until  the  life  estate  terminated.  Upon  the 
happening  of  that  event  general  laws  intervened,  under  which 
these  children  were  permitted  to  take  the  estate  in  possession. 
The  state,  therefore,  in  1887,  had  no  estate  which  it  could 
convey. 

69 
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The  remaining  question  has  reference  to  the  equities  of  the 
defendant  Henry  W.  Ilayden,  as  attorney  at  law.  who  entered 
into  a  contract  with  the  children  of  Mrs.  McGillis,  in  which 
JVIargaret  Jarvis,  the  mother  of  the  defendant  Morrison  M.  E. 
Jarvis,  joined,  in  which  he  undertook  to  establish  the  title  of 
tlie  McGillis  children  to  the  property  in  question,  in  consider- 
ation of  the  conveyance  to  him  of  a  parcel  of  land  known  as 
the  mansion  house  lot.  In. carrying  out  this  contract  he  pro- 
cured from  the  legislature  the  passage  of  chapter  310  of  the 
Laws  of  1887,  and  thereafter  instituted  the  cross-action,  to 
which  allusion  has  already  been  made,  and  obtained  the  judg- 
ment therein  to  which  we  have  referred,  establishing  the  rights 
of  these  children  to  the  proi)erty,  and  forever  barring  the 
claims  of  the  other  lieire  at  law.  A  warranty  deed  of  the 
mansion  house  property  was  thereupon  executed  to  him  by 
the  children  of  Mrs.  McGillis,  including  the  mother  of  the 
defendant  Jarvis.  After  the  carrying  out  of  the  provisions  of 
the  contract  and  the  conveyances  aforesaid,  the  appellant  Jarvis 
was  born,  and  his  mother  died,  and  it  is  now  claimed  in  his 
behalf  that  he  is  entitled  to  have  the  mansion  house  property 
partitioned,  and  to  recover  his  share  thereof. 

The  referee,  in  substance,  has  found  as  facts  that  the  infant 
defendant  Jarvis  is  bound  by  the  agreement  and  deeds  with 
the  defendant  Ilayden  as  fully  as  though  he  had  been  of  age 
and  a  party  to  them  all,  they  having  been  made  for  his  benefit 
and  having  resulted  in  securing  to  him  his  share  of  said 
remainder,  and  being  in  all  respects  just,  fair  and  reasonable ; 
that  he  lias  no  interest  whatever  in  the  premises  conveyed  to 
the  defendant  Ilayden  by  his  mother  and  others  in  his  behalf, 
as  said  Ilayden's  fees  for  conducting  the  litigation  by  which 
the  title  of  the  McGillis  issue  was  established,  and  which 
were  conveyed  to  him  by  the  deeds  fully  set  forth  in  the  com- 
plaint herein,  and  that  the  said  defendant  Hayden's  title  to 
said  premises  so  conveyed  to  him  is  perfect  as  ajj^ainst  the 
infant  defendant  Jarvis  and  the  lawful  issue  of  Mrs.  McGillis 
as  a  class,  upon  facts  ai)]>earing  in  the  record  of  this  case; 
and  also  that  the  defendant  Ilavden  has  an  attorney's  lien 
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upon  the  premises  conveyed  to  liim  as  and  for  his  fees,  and 
that,  if  the  defendant  Jarvis  had  any  interest  in  the  premises, 
such  interest  would  be  subject  to  be  defeated  by  the  attorney's 
lien. 

The  Appellate  Division  reversed  the  judgment  of  the 
referee  in  so  far  as  it  established  tlie  title  of  Hayden  to  the 
mansion  house  property ;  but  in  its  opinion  it  is  stated  that 
the  services  of  Mr.  Ilayden  innced  to  the  benefit  of  the 
defendant  Jarvis ;  that  the  agreement  made  by  the  children 
of  Mrs.  McGillis,  to  convey  to  him  the  mansion  house  prop- 
erty in  consideration  for  such  services,  was  fair  and  equitable, 
and  that  they  felt  inclined,  if  possible,  to  sustain  the  con- 
clusions of  the  referee  in  reference  thereto ;  that  they,  how- 
ever, had  with  reluctance  reached  the  conclusion  that  it  was 
beyond  the  power  of  the  parties  who  made  the  contract  to 
convey  or  affect  the  interests  of  the  defendant  Jarvis,  and 
that  Ilayden  had  no  claim  for  legal  services  as  against  him 
which  could  be  enforced  at  law. 

If  the  mother  of  the  defendant  Jarvis  took  a  vested  remain- 
der from  the  state  through  the  provisions  of  chapter  310  of 
the  Laws  of  1887,  she  had  the  power  to  sell  and  convey,  or  to 
contract  with  reference  to  the  same ;  and  upon  her  death  her 
son  would  take  through  her,  subject  to  the  contract  which  she 
had  made.  But  this  situation  has  not  met  with  our  approval, 
as  we  have  already  indicated.  There  is,  however,  another 
view  upon  which  we  think  the  claim  of  Ilayden  may  properly 
be  sustained.  In  the  first  place  we  have  the  citizen  and  resi- 
dent heirs  at  law  making  claim  to  this  property  as  against 
tliese  alien  children  and  issue  of  Mrs.  McGillis.  Mrs.  McGil- 
lis was  becoming  aged  and  liable  to  die,  and  her  children  were 
aliens.  Under  the  will,  distribution  was  to  be  made  according 
to  the  laws  of  the  state  which  should  then  be  in  force.  If 
her  children  W3re  to  take  under  the  provisions  of  the  will,  it 
was  apparent  that  legislation  was  necessary.  It  was  under  these 
circumstances  that  the  services  of  Ilayden  were  contracted 
for.  The  mother  of  the  defendant  Jarvis  was  at  that  time 
one  of  the  living  issue  of  Mrs.  McGillis  and  rej)resented  one 
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of  the  class  of  issue  referred  to  in  tlie  will.  Slie  joined  in 
the  contract  with  Ilayden,  and  in  so  doing  slie  claimed  to 
represent,  not  only  her  own  interest,  but  that  of  her  children 
who  should  thereafter  be  born  to  her.  While  such  after-born 
child  may  not  be  bound  under  the  doctrine  of  representation, 
for  the  reason  that  Mrs.  Jarvis  had  no  vested  interest,  under 
the  authority  of  Iie?it  v.  Church  of  St.  Michael  (136  X.  Y. 
10)  we  think  he  may  be  bound  upon  the  theory  that  Hayden 
had  an  equitable  lien.  As  we  have  already  shown,  legislation 
was  not  only  necessary,  but  an  adjudication  disposing  of  the 
claims  of  the  heirs  at  law  was  also  thought  advisable.  Hayden 
undertook  the  securing  of  this  property  for  distribution,  under 
the  will  of  the  testator  to  Mrs.  McGillis'  issue.  He  was  suc- 
cessful in  his  efforts,  and  tlie  McGillis  issue,  as  a  class,  then 
living,  united  in  his  payment  by  conveying  to  him  the  man- 
sion house  property.  The  appellant  Jarvis  was  after  born, 
but  he  receives  the  benelit  of  the  services  rendered  for  the 
estate.  If  Ilayden  had  expended  money  in  the  repairs  and 
preservation  of  the  property,  under  the  circumstances  there 
would  be  no  doubt  about  the  power  of  equity  to  reimburse 
him  out  of  the  property.  {Putnam  v.  Ritchie^  6  Paige,  390; 
Ford  V.  Knapp,  102  N.  Y.  135 ;  Coagriff  v.  Foss,  152  N. 
Y.  104-108.) 

In  2  Story  on  Equity,  at  section  1237,  it  is  said:  "Courts 
of  equity  have  not  confined  the  doctrine  of  compensation  or 
lien  for  repairs  or  imi)rovement8  to  cases  of  agreement  or  of 
joint  purchases ;  they  have  extended  it  to  other  cases  whei'e 
the  party  making  the  repairs  and  improvements  lias  acted 
honafide  and  innocently,  and  there  has  been  a  substantial 
benefit  conferred  upon  the  owner  so  that,  ex  cequa  et  honc^ 
he  ought  to  pay  for  such  benefits." 

Is  the  situation  changed  by  reason  of  his  having  spent 
money  and  time  in  preserving  the  property  to  these  children 
from  the  claims  of  others  ?  It  seems  to  us  that  the  principle 
is  the  same,  and  that  the  equities  which  control  in  one  case 
should  be  recognized  in  the  other.  The  contract  having  been 
found  to  be  fair  and  reasonable,  it  follows  that  the  equitable 


1898.]  *    MoGiLLis  V,  McGiLLis.  549 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Haiqht,  J. 

lien  of  the  defendant  Hayden  equals  the  distributive  share  of 
the  infant  Jarvis  in  the  mansion  house  property,  and  that 
the  said  Jarvis  consequently  has  no  interest  therein  to  be 
partitioned. 

The  questions  submitted  for  our  determination,  with  the 
answers  which  are  given  thereto,  are  as  follows : 

First,  Whether  the  infant  defendant,  Morrison  M.  E. 
Jarvis,  is  seized  of  and  owns  an  undivided  one-seventh,  or  an 
undivided  one-quarter  interest  in  the  premises  sought  to  be 
partitioned  herein.     Answered,  one-seventh. 

Second.  Whether  the  infant  defendant,  Morrison  M.  E. 
Jarvis,  owns  an  undivided  one-seventh  interest,  or  an  undivided 
quarter  interest,  or  any  interest  whatsoever  in  the  premises 
conveyed  to  the  defendant  Henry  W.  Hayden  for  his  fees, 
subject  to  a  lien  in  law  or  equity  in  favor  of  the  defendant 
Henry  W.  Hayden.     Answered,  it  is  subject  to  a  lien  in  equity. 

Third,  Whether  the  defendant  Henry  W.  Hayden  has  or 
has  not  a  perfect  title,  as  against  said  defendant  Morrison 
M.  E.  Jarvis,  to  the  premises  conveyed  to  him  for  his  fees. 
Answered,  he  has  a  good  title. 

Fourth,  Whether  the  infant  defendant,  Morrison  M.  E. 
Jarvis,  out  of  his  interest  in  the  premises  sought  to  be  par- 
titioned herein,  ought  equitably  to  contribute  ratably  toward 
the  reasonable  fees  and  expenses  of  the  defendant  Henry  W, 
Hayden  for  the  services  rendered  by  him  in  establishing  the 
title  of  the  lawful  issue  of  Eliza  McGillis  as  a  class  as  against 
the  heirs  of  William  Caldwell  to  the  said  premises  sought  to 
be  partitioned  herein.     Answered,  he  should. 

The  order  of  the  Appellate  Division,  in  so  far  as  it 
reverses  the  judgment  entered  upon  the  report  of  a  referee, 
should  be  reversed,  and  the  judgment  as  entered  upon  the 
report  of  the  referee  affirmed,  with  costs  to  all  parties  payable 
out  of  the  estate. 

All  concur,  except  O'Brien,  J.,  who  dissents  from  the  propo- 
sition that  there  is  a  lien  upon  the  estate  of  the  unborn  infant, 
and  Bartlett,  J.,  not  sitting. 

Judgment  accordingly. 
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In  the  Matter  of  the  Application  of  The  Grade  Crossing 
Commissioners  of  the  City  of  Buffalo  in  Relation  to 
Michigan  Street. 

The  New  York  Central  and  Hudson  River  Railroad 
Company  and  The  Grade  Crossing  Commissioners,  Appel- 
lants ;  James  W.  Wadsworth  et  al.,  Respondents. 

1.  City  of  Buffalo  —  Grade  Crossing  Act  —  Award  for  Isjuri 
FROM  Changb  op  Ghade  OP  Stkeet.  Under  the  provisions  of  tlie  Grade 
Crossing  Act  of  the  city  of  BuflPalo  (L.  1888.  ch.  345.  §  12,  amd.  L.  1890, 
ch.  255)  which  authorize  the  grade  crossing  commissioners  to  procure  the 
appointment  of  commissionei's  of  awarti  when  they  havedecide(i  that  the 
grade  of  a  street  shall  be  changed  and  that  any  property  may  be  injured 
by  the  improvement  "  for  which  the  owners  or  persons  interested  therein 
are  lawfully  entitled  to  compensation,"  an  injury  to  property  by  change 
of  grade  of  the  street  (as,  by  an  overhead  viaduct)  may  be  the  subject  of 
an  award  to  the  owners  or  persons  interested,  although  the  property  is 
not  actually  taken. 

2.  '*  Lawfully  Entitled  to  Compensation."  This  is  so,  even  on  the 
assumption  that  the  words  "  are  lawfully  entitled  to  compensation  "  refer 
to  such  right  of  compensation  as  was  already  authorized  by  existing  laws 
and  did  not  create  any  new  right,  since  at  the  time  of  their  enactment 
abutting  property  owners  were  lawfully  entitled,  under  the  city  charter, 
to  compensation  for  injuries  caused  by  a  change  of  street  grade,  when 
made  by  the  city. 

Mtitter  of  Grade  Cromng  Commissionei's,  17  App.  Div.  54,  aflSrmed. 

(Argued  December  6,  1897  ;  decided  January  11,  18»8.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  fourth  judicial  department,  entered 
April  28,  1897,  affirming  an  order  made  at  Special  Term  con- 
firming the  report  of  commissionei's  appointed  to  assess  the 
damages  to  property  injured  hy  a  change  of  the  grade  of 
Michigan  street  in  the  city  of  Buffalo. 

This  proceeding  was  instituted  under  chapter  345  of  the 
Laws  of  1888,  as  amended  by  chapter  255  of  the  Laws  of 
1890,  and  chajTter  353  of  the  Laws  of  1892,  known  as  the 
Grade  Crossing  Act  of  the  city  of  Buffalo,  to  procure  the 
appointment  of  commissioners  to  ascertain  and   report   the 
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compensation  to  be  paid  to  the  owners  and  parties  interested 
in  certain  lands  injured  by  the  construction  of  a  viaduct  over 
the  tracks  of  the  New  York  Central  &  Hudson  Kiver  Rail- 
road Company  as  they  cross  Michigan  street  in  said  city. 
The  facts,  so  far  as  material,  appear  in  the  opinion. 

Spencer  Clinton  for  the  grade  crossing  commissioners, 
appellant. 

Charles  A.  Pooley  for  New  York  Central  and  Hudson 
River  Railroad  Company,  appellant.  An  appeal  lies  in  the 
Court  of  Ap'peals  from  the  order  and  judgment  appealed  from. 
(Code  Civ.  Pro.  §  190,  subd,  1 ;  People  ex  rel.  v.  Camphell^ 
152  K  Y.  51 ;  Peri  v.  N,  T,  C.  <&  IL  R,  li,  /?.  Co.,  152 
X.  Y.  526  ;  In  re  De  Camp,  151  N.  Y.  557;  McMakon  v. 
Paichr,  47]Sr.  Y.  72 ;  i?.  c&  S,  P.  P,  Co,  v.  Pavies,  43  N.  Y. 
137 ;  In  re  Z.  /.  P,  P.  Co,,  45  N.  Y.  368.)  No  portion  of 
the  respondent's  property  was  taken.  The  construction  of  the 
viaduct  within  the  lines  of  Michigan  street  constituted  a 
change  of  grade  of  the  street,  and  the  owners  of  pro])erty 
fronting  on  the  street  are  not  lawfully  entitled  to  compensa- 
tion for  resulting  consequential  damages.  The  commissioners, 
therefore,  had  no  jurisdiction  to  award  damages.  {Talbot  v. 
j\\  Y,  cfe  //.  P,  P,  Co,,  151  N.  Y.  155  ;  Peining  v.  N.  Y., 
Z.  c6  W.  R,  Co.,  128  N.  Y.  170 ;  In  re  Grade  Crossing 
Comrs,,  6  App.  Div.  327.) 

Herbert  P,  Bissell  for  James  W.  Wads  worth,  respondent. 
The  Grade  Crossing  Act  conferred  jurisdiction  upon  tlie  com- 
missioners to  award  damages  to  the  respondents.  {In  re 
Grade  Crossing  Comrs,,  6  App.  Div.  327;  Newman  v.  J/. 
E.  P.  Co,,  118  N.  Y.  618.)  The  Grade  Crossing  Act  also 
provides  for  compensation  being  awarded,  even  if  the  struc- 
tni*e  erected  is  a  change  of  grade.  (L.  1888,  ch.  345,  §  12; 
L.  1890,  ch.  255,  §  9.)  The  appellate  court  will  not  inter- 
fere \vitli  the  report  of  the  commissioners  to  correct  the 
amount  of  damages  awarded  except  in  cases  of  gross  error 
showing  prejudice  or  corruption.     (Mills  on  Em.  Dom.  §  246  ; 
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In  re  U.,  C,  c6  S.  V,  li,  li,  Co,,  56  Barb.  456 ;  T,  & 
B,  R.  7?.  Co.  V.  Lee,  13  Barb.  169;  In  re  G.  El  R,  Co,,  38 
Hun,  438  ;  In  re  B,  El.  R,  R.  Co.,  55  Hun,  165 ;  In  re  K 
Y.  C,  iSk  IL  R.  R.  R,  Co.,  64  N.  Y.  60;  In  re  N,  Y,,L  E. 
cfc  W,  R.  R.  Co.,  99  N.  Y.  388  ;  In  re  I^.  Y.,  L,  <&  W,  R.  R, 
Co.,  27  Hun,  116.) 

Emory  P,  Close  for  Charles  I.  Baker,  respondent.  No 
appeal  lies  to  this  court  from  the  order  of  the  Appellate 
Division  and  judgment  entered  thereon  affirming  the  order  of 
the  Special  Term  confirming  tlie  report  of  the  commissioners 
herein.  {In  re  S.  B,  R.  R.  Co.,  141  N.  Y.  532 ;  In  re  S.  B. 
R.  R.  Co.,  143  X.  Y.  253 ;  In  re  Comrs,  of  State  Reserva- 
tion at  Niagara,  102  N.  Y.  734 ;  In  re  B,  El,  R.  R,  Co,  v. 
Fhjnn,  147  N.  Y.  344.)  Tlie  appraisal  proceedings  herein 
were  authorized  by  tlie  Grade  Crossing  Act.  {In  re  Grade 
Crossing  Comrs,,  6  App.  Div.  327;  Folmshee  v.  City  of 
Amsterdam,  142  N.  Y.  122.)  By  the  charter  of  the  city  of 
Buffalo,  abutting  property  owners  are  lawfully  entitled  to 
damages  occasioned  by  a  change  of  grade,  (L.  1891,  ch.  105, 
§  406 ;  2  Dillon  on  ]\lun.  Corp.  §  587 ;  Lewis  on  Em.  Dom. 
213,  §  108;  2  R.  S.  [8th  ed.]  1387,  1388.] 

Vann,  J.  This  appeal  arises  under  an  act  of  the  legislature 
entitled  "An  act  to  provide  for  the  relief  of  the  city  of  Buf- 
falo and  to  change  and  regulate  the  crossing  and  occupation 
of  the  streets,  avenues  and  public  grounds  in  said  city  by 
railroads."  (Laws  of  1888,  ch.  345,  as  amended  by  ch.  255  of 
the  Laws  of  1890,  and  ch.  353  of  the  Laws  of  1892.)  The 
object  of  this  act  was  to  do  away  with  grade  crossings 
through  the  action  of  the  city  in  co-operation  with  the  railroad 
companies  centering  in  or  passing  through  the  same.  The 
agency  adopted  to  accomplish  this  object  was  a  commission, 
composed  of  ten  citizens  of  the  county  of  Erie,  known  as 
grade  crossing  commissioners,  who  were  clothed  with  varied 
and  extensive  powers.  Their  first  duty  was  to  prepare  a  gen- 
eral plan  for  tlie  improvement ;  but,  before  it  was  finally 
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adopted,  they  were  required  to  give  the  railroad  companies  a 
liearing,  at.  wliich  witnesses  conld  be  called  by  them  and  by 
tlie  city  to  testify  as  to  the  feasibility  and  expediency  of  the 
proposed  changes.     Upon  adopting    the   plan,  the   commis- 
sioners were  authorized  to  carry  it  out  by  contracting  with 
the  raih'oad  companies  as    to    the    amount  of    work  to  be 
done  by  them  and  by  the  city  or  as  to  the  proportion  of  the 
expen.<e  to  be  paid  by  each.     If  no  agreement  was  made,  the 
commissioners   could    proceed   by   compulsion    through    the 
Supreme   Court   to   apportion   either  the  work  or  the  cost 
thereof  between  the  city  and  the  companies,  and  to  compel  the 
latter  to  perform  or  pay  their  share  as  the  case  might  be. 
The  ])art  of  the  expense  that  fell  upon  the  city  was  to  be  met 
by  general  taxation.     Power  was  conferred  to  acquire  lands, 
to  close,  discontinue,  widen  or  change  the  grade  of  any  street, 
and  to  ascertain  the  damages  sustained  by  any  person  by  reason 
tliereof,   through   commissioners    appointed    by   the  courts. 
Other  general  powers  and  duties  were  to  be  exercised  or  per- 
formed by  the  grade  crossing  commissioners,  but  mention  of 
them  is  not  essential  to  a  proper  understanding  of  the  ques- 
tion that  we  are  called  upon  to  decide.     That  question  arises 
under  section  twelve  of  the  act  which  provides  that  "  if  the 
commissioners  shall  decide  that  it  is  necessary  for  the  purpose 
of  carrying  out  any  plan     *     *     *     adopted  by  them,  that 
any  street  shall  be  closed  or  discontinued,  or  tliat  the  grade  of 
any  street  or  portion  of  any  street    *    *    *    shall  be  changed, 
and    that  any  property  may  be  injured  thereby  for  which  the 
owners  or  persons  interested  therein  are  lawfully  entitled  to 
compensation,  or  that  any  land  shall  be  taken  incident  to  the 
changes  of  the  grade  of  any  street,     *     *     *     the  commis- 
sioners, by  their  chairman,  may  apply  to  a  Special  Term  of 
the  Supreme  Court  for  the  appointment  of  three  commission- 
ers   to  ascertain   the  compensation  therefor  to  be  paid  to  the 
owners  of,  or  parties  interested  in,  the  lands  proposed  to  be 
taken,  or  which  may  be  injured."    After  making  provision  for 
the    nature  of  the  petition  and  service  thereof  upon  "  each 
person  named  therein  as  an  owner  of,  or  interested  in  the 
70 
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lands,"  and  for  the  trial  of  any  issue  raised  by  answer  or  demur- 
rer, the  section  further  provides  that,  ''if  no  answer  or  demur- 
rer to  the  petition  is  filed  or  if  the  issue  upon  an  answer  or 
demurrer  is  decided  against  the  person  filing  the  same,  the 
court  shall  appoint  three  disinterested  freeholders  of  the  city 
of  Buifalo  commissioners  to  ascertain  and  report  the  just  com- 
pensation to  be  paid  to  the  owners  of  and  parties  interested  in 
the  lands  for  taking  the  same  or  for  the  injury  thereto.  *  *  *-^ 
The  commissioners,  so  appointed,  are  empowered  to  issue  sub- 
poenas and  are  required  "  to  hear  the  proofs  and  allegations 
of  the  parties  and  report  the  evidence  taken  before  them 
together  with  their  decisions  of  the  amount  of  comi>ensation 
to  be  paid  to  the  owners "  of  lands  taken,  "  or  if  the  lands 
are  not  taken,  the  amount  to  be  paid  for  injury  thereto  by  car- 
rying out  the  proposed  plan,  and  "  to  *'  designate  to  whom  such 
compensation  shall  be  paid  and  in  what  sums,  according  to 
their  respective  interests."  Provision  is  made  tliat,  upon  the 
filing  of  their  report,  any  party  interested  may  move  the  court 
for  confirmation  thereof,  and,  upon  confirmation,  the  court  is 
directed  to  "fix  the  amount  of  damages,  costs  and  expenses 
allowed  by  law  to  be  allowed  the  landowner  and  the  petitioner, 
and  shall  order  the  same  to  be  paid  by  the  railroad  or  railroads 
interested  and  the  city  as  and  in  such  proportion  as  shall  have 
been  fixed  by  the  commission,  or  by  the  agreement  provided 
for  in  section  nine.  *  *  *  Upon  such  payment  *  *  * 
being  made  by  the  city,  the  fee  of  the  lands  sought  to  be 
taken  shall  vest  in  the  city,  and  all  claims  for  damages  to  the 
property  claimed  to  be  injured  shall  be  extinguished." 

An  appeal  may  be  taken  by  either  party  from  the  report  of 
the  commissioners  and  the  order  of  the  Special  Terra  confinn- 
ing  such  re})ort,  to  the  Appellate  Division  of  the  Supreme 
Court,  which  is  required  on  such  appeal  to  examine  the  pro- 
ceedings before  the  commissioners  and  to  aflSrm,  modify  or 
reverse  the  order  of  the  Special  Term  and  such  report,  and 
in  case  of  reversal  to  remit  the  proceedings  to  the  same  or  to 
new  commissioners  to  be  appointed  by  the  Special  Terra  "  and 
their  report  shall  be  final." 
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At  the  time  this  proceeding  was  commenced,  Michigan 
street,  in  the  city  of  Buffalo,  running  substantially  north  and 
south,  crossed  at  right  angles  and  at  grade  the  tracks  of  the 
New  York  Central  &  Hudson  River  Railroad  Company,  as 
well  as  Exchange  street  next  to  the  north  and  the  Hamburg 
canal  next  to  the  south.  The  general  plan  adopted  by  the 
grade  crossing  commissioners  for  the  improvement  in  Michi- 
gan street  provided  for  the  construction  of  a  viaduct  over  the 
railroad  tracks  lifty-six  feet  wide,  forty-two  feet  thereof  to  be 
used  as  a  roadway,  and  seven  feet  on  each  side  for  sidewalks. 
The  approaches  were  to  be  built  of  iron  and  stone  and  the 
erection  over  the  tracks  of  iron  only.  The  entire  structure 
beginning  at  grade  on  the  south  was  to  reach  a  height  of  thir- 
teen feet  over  Exchange  street,  which  was  to  be  lowered  one 
foot,  and  fifteen  feet  over  the  railroad  tracks,  and  then  to 
gradually  reach  grade  again  on  the  north.  The  length  of  the 
approaclies  was  to  be  such  as  to  make  an  easy  ascent  on  one 
side  and  an  easy  descent  on  the  other  for  the  use  of  persons 
walking  or  driving. 

After  the  city  had  built  the  viaduct,  the  grade  crossing 
commissioners  commenced  this  proceeding,  alleging  in  their 
petition  that  they  had  decided  that,  in  order  to  carry  out  their 
general  plan,  it  was  necessary  to  change  the  grade  of  Michi- 
gan street  as  therein  provided,  "  and  that  the  property  known 
as  the  Continental  Hotel  *  *  *  may  be  injured,  for  which 
the  owners  or  parties  interested  therein  are  lawfully  entitled 
to  compensation."  A  description  of  the  premises  wiis  given, 
with  the  names  of  the  owners  and  parties  interested  therein. 
Upon  due  notice  to  them  and  to  said  railroad  company  an 
order  was  made  by  the  Special  Term,  which,  after  reciting 
the  foregoing  facts  in  substance,  appointed  three  commission- 
ers "  to  ascertain  and  report  the  amount  of  compensation  to 
be  made  to  the  owners  and  parties  interested  in  the  land 
hereinabove  described  for  injury  thereto  by  carrying  out  the 
proposed  plan  "  and  to  *'  designate  to  whom  such  compensa- 
tion shall  be  paid  and  in  what  sums  according  to  their  respec- 
tive interests." 
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Upon  the  trial  it  appeared  that  certain  property  known  as 
the  Continental  Hotel,  specilically  described  in  the  petition, 
was  situated  on  the  southwest  corner  of  Exchange  and 
Michigan  streets,  with  a  northerly  frontage  of  two  luin- 
dred  and  ten  feet  on  the  former,  and  an  easterly  frontage  of 
one  hundred  and  ten  feet  on  the  latter ;  that  the  entire  lot, 
except  an  alley  ten  feet  wide  running  from  Michigan  street 
to  the  New  York  Central  station,  was  covered  by  the  hotel 
building  four  stories  in  height,  and  that  the  land  upon  which 
the  tracks  of  the  railroad  company  are  located  adjoins  the 
hotel  property  on  the  south.  Tlie  commissioners  awarded 
$59,700  to  James  W.  Wadsworth  as  owner ;  $31,889  to  Charles 
I.  Baker  as  lessee  of  said  hotel,  and  $1,359  to  Jabez  H.  Peter- 
son and  anotlier  as  lessees  of  a  store  under  the  hotel.  No 
part  of  this  property  was  actually  taken  in  order  to  make  the 
improvement,  but  the  viaduct  above  described  was  imme- 
diately in  front  of  the  large  building  on  the  lot,  and  was  so 
situated  as  to  interfere  with  its  light,  air  and  access. 

Although  no  answer  was  served  by  the  New  York  Central 
and  Hudson  River  Railroad  Company,  it  tiled  exceptions  to 
the  report,  but  upon  motion  of  the  gmde  crossing  commission- 
ers, after  due  notice  to  all  concerned,  an  order  of  confirma- 
tion was  made  by  the  Special  Term  which  upon  appeal  was 
affirmed  by  the  Appellate  Division.  Both  the  railroad  com- 
pany and  the  grade  crossing  commissioner  appealed  to  this 
court,  but  the  latter  in  their  points  state  that  the  object  of 
their  appeal  was  to  answer  any  claim  that  the  appeal  of  the 
railroad  company  wtis  not  properly  taken,  as  well  as  to  protect 
the  interests  of  the  city. 

As  the  grade  crossing  commissioners  decided,  before  com- 
mencing tiiis  proceeding,  that  the  grade  of  Michigan  street 
should  be  changed,  and  that  the  property  of  the  respondents 
might  be  injured  thereby,  as  permitted  by  section  12  of  said 
act,  the  question  as  to  the  status  of  the  respondents,  if  that 
decision  had  not  been  made,  is  not  involved  in  this  appeal. 
That  question  led  to  a  division  of  opinion  among  the  learned 
judges  of   the  Appellate  Division  in  the  third  department, 
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but  we  are  not  now  called  upon  to  consider  it.  {Matter  of 
Grade  Crossing  Cominissioners^  6  App.  Div.  327.)  The  only 
question  which  tlie  learned  counsel  for  the  appellants  ask  us 
to  decide  in  this  proceeding  is,  whether  the  commissioners  had 
jurisdiction  to  award  compensation  for  the  consequential 
damages  resulting  from  the  construction  of  the  viaduct  in 
Michigan  street,  inasmuch  as  no  part  of  the  respondents' 
property  was  taken.  The  position  of  the  railroad  company  is 
that  the  commissioners  had  no  jurisdiction  to  make  an  award, 
because  there  is  no  statute  authorizing  it,  and  that  in  the 
absence  of  such  a  statute  there  can  be  no  recovery  against  a 
city  for  changing  the  grade  of  a  street,  according  to  many 
carefully  considered  cases.  {Talbot  v.  If.  Y.  cfe  Harlem  R. 
jR,  Co.^  151  N.  Y,  155;  Fohnshee  v.  City  of  Ainsterdam^l^'^ 
N.  Y.  118 ;  Rauenstein  v.  N.  F.,  Z.  cfe  TT.  R.  Co,,  136  N. 
Y.  528;  Ottenot  v.  N.  F.,  Z.  dk  W,  R.  Co,,  119  K  Y.  603; 
Canklin  v.  N.  Y,,  Ontario  cfe  W.  R,  Co.,  102  N.  Y.  107.) 

On  the  other  hand,  the  respondents  claim  that  the  improve- 
ment involved  not  simply  a  cliange  of  grade,  but  the  erection 
of  a  structure  similar  in  character  to  that  of  an  elevated  rail- 
road,  as  that  part  of  Michigan  street  adjacent  to  the  property 
in  question  is  left  open  and  accessible  to  use  the  same  as  before, 
except  in  so  far  as  it  is  occupied  by  the  iron  columns  which 
support  the  viaduct,  and  is  absolutely  closed  at  the  line  of  the 
railroad  property  ;  that  the  right  of  an  abutting  owner  to  com- 
pensation for  damages  under  such  circumstances  is  established 
by  the  principle  underlying  the  Story  case,  and  many  other 
familiar  decisions  relating  to  the  liability  of  elevated  railroads 
for  interference  with  light,  air  and  access  {Story  v.  iV,  Y.  EL 
R.  R.  Co,,  90  N.  Y.   122;  Newman  v.  Met.  El,  R,   Co,,  118 
X.  Y.  618,  625;  Bolim  v.  Met.  El.  R.  Co.,  129  N.  Y.  576); 
tliat  the  TaJhot  and  other  cases  relied  upon  by  the  appellants 
have  no  application  because  they  were  begun  by  landowners 
for  affirmative  relief,  while  this  proceeding  was  begun  by  the 
^rade  crossing  commissioners  themselves,  to  assess  the  damages 
caused  to  the  real  estate  in  question  by  the  construction  of  the 
viaduct,  and  that  not  only  by  the  common  law,  but  by  the  act 
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under  consideration,  as  well  as  the  charter  of  the  city  of  Buf- 
falo,  the  respondents,  as  abutting  owners,  were  "  lawfully  * 
entitled  to  compensation,"  even  for  a  mere  change  of  grade. 

Whether  the  legislature  intended  by  the  Grade  Crossing  Act 
to  confer  jurisdiction  to  assess  damages  caused,  not  by  actually 
taking  land,  but  by  injuring  land  not  taken,  was  thoroughly 
discussed  before  us.     If  the  attention  is  confined  to  the  lan- 
guage of  section  twelve,  where  it  says,  in  substance,  that  if 
the   commissioners  shall   decide  that  any  property  may  be 
injured  by  the  improvement  "  for  which  the  owners  or  persons 
interested  therein  are  lawfully  entitled  to  compensation,"  such 
property  may  be  the  subject  of  an  award,  an  intent  may  be 
inferred  to  give  such  compensation  only  as  was  already  author- 
ized by  existing  laws,  and  not  to  create  any  new  right  or  to 
impose  any  new  liability.     Yet  the  fact  that  when  the  com- 
missioners decide  that  certain  property  may  be  injured,  and 
themselves  institute  the  proceeding,  making  the  owners  of 
such  property  parties,  full  compliance  with  the  provisions  of 
the  section  extinguishes  "  all  claims  for  damages  to  the  prop- 
erty claimed  to  be  injured,"  tends  to  indicate  an  intention  on 
the  part  of  the  legislature  to  recognize  the  right  of  the  land- 
owner to  compensation  for  the  injury  done  to  his  property  in 
carrying  out  the  general  plan.     Moreover,  the  broad  purpose 
of  the  statute,  when   the  title  and  all  the  sections  ai^e  read 
too^ether,  the  public  nature  of  thd  evil  to  be  remedied,  the 
general  benefit  to  be  conferred  by  the  improvement,  and  the 
general  charge  upon  all  the  taxable  property  for  the  expense 
thereof,  so  far  as  it  falls  upon  the  city,  should  not  be  lost  sight 
of.    A  literal  construction  of  the  words  "  are  lawfully  entitled  " 
would  Icjul  toward  the  meaning  that  the  owner  must  be  entitled 
to  c*oiu]>ensati<)n  when  the  act  was  passed,  while  a  liberal  con- 
struction  of  those  words   in  connection  with    the  entire  act, 
which  recoiijnizcs  the  fact  that  lands  may  be  injured  as  well  as 
taken,  would  lead  toward  the  meaning   that   the  owners  of 
lands  injured  by  the  act  "  are  lawfully  entitled  "  to  compensar 
tion  under  the  act. 

While  we  suggest,  we  do  not  decide  this  question,  as  it  has 
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caused  some  difference  of  opinion  among  the  members  of  the 
court,  and  we  prefer  to  base  our  decision  upon  grounds  that 
are  satisfactory  to  all. 

It  is  provided  by  section  406  of  the  charter  of  the  city  of 
BuflFalo  that  "  when  the  city  shall  alter  the  recorded  grade  of 
any  street  or  alley,  the  owner  of  any  house  or  lot  fronting 
thereon  may,  within  one  year  thereafter,  claim  damages  by 
reason  of  such  alteration.  Upon  presentation  of  such  claim, 
the  board  of  aldermen  shall  refer  it  to  the  board  of  assessors. 
The  board  shall  hear  the  claimant  and  award  such  damages  as 
shall  be  just.  In  case  the  board  shall  award  damages  to  any 
person,  it  shall  assess  the  same  upon  the  real  estate  benefited 
by  the  alteration.  The  amount  so  assessed  shall,  when  col- 
lected, be  paid  to  such  claimant."  (Laws  of  1891,  ch.  105, 
§  406.)  This  was  a  substantial  re-enactment  of  section  17, 
title  9,  chapter  519  of  the  Laws  of  1870,  which  is  said  to 
liave  been  passed  to  relieve  property  owners  in  the  city  of 
Buffalo  from  the  hardship  of  the  rule  laid  down  in  the  Co^iJc- 
Un  and  kindred  cases,  that  a  change  of  grade  upon  a  highway 
when  duly  authorized  invades  no  private  right.  Upon  the 
assumption,  therefore,  that  the  words  "  lawfully  entitled  to 
compensation,"  as  used  in  section  12  of  the  Grade  Crossing 
Act,  refer  to  the  right  to  compensation  according  to  the  com- 
mon law  or  to  statutes  in  force  when  that  act  was  passed,  still 
it  is  clear  that  at  that  time  property  owners  were  lawfully 
entitled  to  compensation  under  the  city  charter  for  injuries 
caused  by  a  change  of  grade,  when  made  by  the  city.  The 
learned  counsel  for  the  railroad  company  contends  that  while 
the  charter  gives  the  property  owner  the  right  to  claim  dam- 
ages, it  leaves  to  the  board  of  assessors  the  power  of  deter- 
mining whether  compensation  shall  be  awarded,  and  if  so  to 
iix  the  amount. 

It  is  doubtless  true  that  the  assessors  must  find  as  a  fact 
tliat  the  lands  have  been  actually  injured  before  they  can 
award  any  damages.  The  command  of  the  statute  is  that 
*'  the  board  shall  hear  the  claimant  and  award  such  damages 
as   shall  be  just,"  and  '*  in  case "  they  make  an  award,  the 
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amount  thereof  shall  be  paid  to  the  claimant.     Just  damages 
can    be  based  only   upon    the    fact    of    injury  found  upon 
evidence  tending  to  show  injury  done.     This  leaves  nothing 
to  the  discretion  of  the  assessors.     They  are  to  find  or  refuse 
to  find  the  fact  upon  common-law  evidence,  which  leaves  no 
more  discretion  to  them  than  to  any  tribunal  required  to  pass 
upon  a  question  of  fact.     When  this  fact  is  once  found  in 
favor  of  the  landowner,  his  right  to  recover  and  the  duty  of 
the  city  to  pav  adequate  compensation  is  absolute  and  is  not 
affected    by  the  method    provided    for  raising  the   money. 
While  the  section  does  not  in  so  many  words  say  that  the  city 
shall  be  liable  for  any  damages  caused  by  changing  the  grade 
of  a  street,  the  right  to  such  damages  follows  by  necessary 
implication  from  the  duty  cast  upon  the  assessors   of   pass- 
ing upon  the  claim  and  awarding  such  damages  as  shall  be 
just,  and  the  further  duty  cast  upon  the  city  of  paying  the 
amount  so  awarded  to  the  owner.     The  case  of  Reining  V. 
N,  r.,  Z.  i&  Western  R.  Co,  (128  N.  Y.  170),  relied  upon 
by  the  appellants,  instead  of  aiding  them,  aids  the  respondents. 
In  that  case  damages  were  recovered  by  the  abutting  owner 
in  an  action  at  law  from  a  railroad  company  for  constructing 
its  road  on  an  embankment  in  one  of  the  public  streets  of  the 
city  of  Buffalo.     So  far  as  said  provision  of  the  charter  was 
considered,  it  was  held  to  afford  a  remedy  for  damages  from 
changes  of  grade  where  no  right  to  damages  existed  before  ; 
that  it  did  not  so  apply  to  the  case  then  in  hand  as  to  eoniine 
the  claimants  to  the  statutory  remedy  provided  against  the 
city,  and  that  tlie  common-law  remedy  for  the  injury  was  not 
cut  off  by  the  provision  of  the  charter.     It  was  also  held  that 
the  embankment  was  not  a  change  of  grade  within  the  mean- 
ing of  the  charter  provision,  which  was  designed  to  afford  a 
new  remedy  and  not  to  interfere  with  an  old  one,  but  was 
practically  and  substantially  the  closing  of  the  street  for  ordi- 
narj^  uses.     That  case,  therefore,  not  only  recognizes  the  right 
of  the  owner  to  recover  damages  under  the  charter  for  a 
change  of  grade,  but  also  holds  that  he  has  a  right  to  recover 
his  damages  at  common  law  when  the  alteration  was  not  a 
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mere  change  of  grade,  but  a  substantial  appropriation  of  the 
street  by  a  permanent  structure. 

We  think  that  the  respondents  were  lawfully  entitled  to 
compensation,  under  the  provisions  of  the  city  charter,  for 
any  injury  to  their  property  caused  by  the  change  of  grade,  if 
it  may  be  called  such,  and  that,  therefore,  the  commissioners 
appointed  under  the  Grade  Crosshig  Act  had  jurisdiction  to 
assess  the  damages,  which,  when  confirmed  by  the  court  and 
ordered  paid  by  the  railroad  and  the  city  in  such  proportions 
as  were  fixed  by  the  commission,  became  final  and  binding 
obligations  upon  those  corporations  respectively,  enforceable 
in  the  usual  way. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 

In  the  Matter  of  the  Application  of  The  Grade  Crossing 
Commissioners  of  the  City  of  Buffalo  in  Relation  to  Main 
Street. 

The  New  York  Central  and  Hlt)Son  River  Railroad  Com- 
pany, Appellant ;  The  Grade  Crossing  Commissioners  and 
Betsey  A.  Walker  et  al..  Respondents. 

City  of  Buffalo — Grade  Crossing  Act  —  Commissioners  of  Award 
FOR  Injury  from  Change  of  Grade.  Under  the  Grade  Crossing  Act 
of  the  city  of  Buflfalo,  the  power  to  measure  and  determine  the  injury,  as 
well  as  to  award  compensation,  is  vested  in  the  commissioners  appointed 
by  the  court  on  the  application  of  the  grade  crossing  commissioners;  and 
their  appointment  cannot  be  refused  on  the  ground  that  the  injury  to 
abutting  property,  not  actually  taken,  by  a  change  of  street  grade  (as,  by 
carrying  the  street  over  a  railroad  subway),  is  apparently  slight  and  the 
damages  apparently  of  little  consequence. 

Matter  of  Grade  Cromng  Commimoners,  21  App.  Div.  633,  affirmed. 

(Argued  December  6,  1897;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 

Supreme  Court  in  the  fourth  judicial  department,  entered 

October  27,  1897,  affirming  an  order  made  at  Special  Term 

overruling  a  demurrer  to  a  petition  of  the  grade  crossing  com- 
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inissioners  of  tlie  city  of  Buffalo,  asking  for  the  appointment 
of  commissioners  to  ascertain  the  just  compensation  to  be  paid 
to  tlie  owners  of  lands  injured  by  changing  the  grade  of  Main 
street  in  said  city  under  chapter  345  of  the  Laws  of  1888,  as 
amended  by  chapter  255  of  the  Laws  of  1890  and  chapter  253 
of  the  Laws  of  1892,  and  appointing  commissioners  for  the 
purpose  aforesaid. 

Charles  A,  Pooley  for  New  York  Central  and  Hudson 
River  Kailroad  Company,  appellant.  An  appeal  lies  to  the 
Court  of  Appeals  from  the  order  of  General  Term  appealed 
from.  {People  ex  rel,  v.  Cnii)2>hell^  152  N.  Y.  51 ;  Peti  v.  N, 
Y,  a  cfT  //.  It  IL  TL  CiK,  152  X.  Y.  520  ;  In  re  De  Camp,  151 
N.  Y.  557 ;  McMuhon  v.  lianhr,  47  N.  Y.  72 ;  li.  &  S,  R  R, 
V.  Davis,  43  X.  Y.  137 ;  In  re  L.  /.  7?.  B.  Co.,  45  N.  Y.  368.) 
The  court  has  no  jurisdiction  herein  to  award  consequential 
damages  or  appoint  commissioners  for  that  purpose;  the 
improvement  consists  merely  in  a  slight  change  of  grade  of 
the  street,  and  for  this  tlie  owners  of  lands  fronting  on  the 
street  are  not  lawfully  entitled  to  compensation.  {Talbot  v. 
N,  Y.  cfc  //.  IL  It,  C(K,  151  X.  Y.  155 ;  Talbot  v.  N.  F.  & 
IL  R,  li.  Co,,  78  Hun,  473  ;  Fohnsbee  v.  City  of  Amsterdam, 
142  N.  Y.  118;  Ottenot  v.  N,  Y,  Z.  cj6  W.  li,  Co.,  119  N. 
Y.  G03.) 

Spencer  Clinton  for  the  grade  crossing  commissioners, 
respondent. 

John  G.  Milhurn  for  Charles  Berrick,  respondent.  The 
order  is  not  appealable.  (Code  Civ.  Pro.  §  190,  subd.  2.) 
This  proceeding  is  authorized  by  the  Gi^ade  Crossing  Act, 
(L.  1888,  ch.  345,  §  12 ;  L.  1890,  ch,  255,  §  9  ;  //i.  re  Grade 
Crossiiig  Comrs.,  17  App.  Div.  54;  L.  1870,  ch.  519,  §17; 
Ottenot  v.  ^\  Y,,  L,  <&  W.  P,  Co,,  119  N.  Y.  603;  L  1891, 
ch.  105,  §  406 ;  Bauman  v.  Ross,  167  U.  S.  590.) 

Frank  C  Ferguson  ioiv  Betsey  A.  Walker,  respondent. 
The  Grade  Crossing  Act  itself  allows  compensation  to  be  made 
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to  an  abutting  owner  for  tlie  injury  that  he  has  suffered  by  a 
cliange  of  grade  of  the  street.     (L.  1888,  ch.  345,  g  12 ;  In  re 
Grade  Crossing    Coiurs.^  17  App.  Div.  54;  In  re   Grade 
Crossing  Coynrs.^  6  App.  Div.  327.)     Tlie  charter  of  the  city 
of  BuflFalo  provides    expressly  for   such  compensation.     (L. 
1891,  ch.  105,  §  406 ;  In  re  Grade  Crossing  Cornrs,^  6  App. 
Div.  327.)     It  is  to  be  noticed  that  the  grade  crossing  com- 
missioners are  not  given  power  to  decide  that  tlie  abutting 
owners    are    entitled  to    recover    damages.     They  are'  only 
authorized  to  decide,  and  they  only  have  decided,  that  the 
property  of  such  owners  may  be  injured  by  the  proceeding ; 
and  upon  that  decision  they  have  obtained  the  order  creating 
a  proper  constitutional  tribunal  to  pass  upon  the  questions  of 
damage  and  amount  of  damage.     This  order  is  warranted  in 
law.     {Baunian  v.  lioss,  107  U.  S.  590.) 

Yann,  J.     In  this  case  no  land  was  taken  for  the  improve- 
ment and  no  overhead  structure  was  erected,  but  an  excava- 
tion wao  made  across  Main  street  in  the  nature  of  a  subway, 
in  wliicli  the  tracks  of  the  railroad  were  laid.     The  excava- 
tion was  covered  with  steel  beams,  upon  which  a  paved  pas- 
sageway was  built  for  use  as  a  street.    This  alteration,  accord- 
ing to  the  plan  adopted  by  the  grade  crossing  commissioners, 
recjuired  the  grade  of  Main  street  "  to  be  changed  over  the 
beam  tunnel,  commencing  at  a  point  about  one  hundred  and 
fifty    feet  south   of  the  tracks "   of   the   railroad   company ; 
"  tiieuce  on  a  four  per  cent  grade  to  the  tracks  at  an  elevation 
of   1.G7  above"  the  former  "grade  of  the  street;  thence  to  a 
point  a])out  fifty  feet  north  of  the  tracks  where  it  meets  the 
old  grade  of  the  street."     The  improvement  does  away  w4th 
a  dangerous  grade  crossing  and  furnishes  a  clear  roadway, 
with   a   slight  change  of  grade  in  front  of  the  respondents' 
property. 

We  tliink  tliis  appeal  is  controlled  by  our  decision  in  the 
case  argued  with  it  affecting  Michigan  street.  {Matter  of 
Grade  Crossing  Comvnssioners.  151  X.  Y.  550.)  The  main 
difference  between  the  two  cases  lies  in  the  extent  of  the 
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injury,  and  clearly  the  Special  Term  had  no  power  to  refuse 
to  appoint  commissioners,  even  if  it  was  of  the  opinion  that 
the  injury  was  slight,  and  the  damages  caused  thereby  appar- 
ently of  little  consequence.  It  was  its  duty  to  appoint  the 
commissioners  and  thus  create  tlie  tribunal  authoiized  by  law 
to  find  the  extent  of  the  injury  and  to  award  damages  in 
accordance  therewith,  so  that  the  landowner  could  have  his 
day  in  court  before  his  claim  was  extinguished  by  the  opera- 
tion of  the  statute.  The  commissioners  are  required  by  the 
Grade  Crossing  Act  to  hear  the  proofs  and  allegations  of  the 
parties,  and  to  report  the  amount  of  compensation  to  be  paid 
to  the  owners  for  any  injury  to  their  lands  caused  by  making 
the  improvement.  The  statute  speaks  of  "lands  injured," 
of  lands  tliat  "  may  be  injured"  and  of  lands  "claimed  to  l)e 
injured,"  in  connection  with  tlie  duty  of  ascertaining  the  com- 
pensation. When  it  provides  for  the  appointment  of  coraniis- 
siouers,  it  mentions  lands  "  which  may  be  injured  ; "  when  it 
directs  the  commissioners  to  "view"  the  premises,  it  says, 
lands  "  claimed  to  be  injured,"  but  when  the  power  of  awarding 
damages  is  conferred  upon  the  commissioners,  it  is  limited  to 
"the  injury  thereto;"  that  is,  the  injury  actually  done  to  the 
lands.  In  exercising  the  power  of  eminent  domain  it  some- 
times happens  that  lands  not  taken  are  injured  seriously, 
others  but  slightly,  and  others,  although  near  by,  not  at  all. 
When  a  statute  authorizes  compensation  to  be  made  for  lands 
not  taken,  but  which  may  be  injured,  through  a  commission 
appointed  by  a  court  of  record,  and  directs  the  commissioners  to 
hear  the  parties,  pass  upon  their  claims  and  report  the  amount 
of  compensation,  and  that  "  all  claims  for  damages  to  the  prop- 
erty claimed  to  be  injured  shall "  thus  "  be  extinguished,"  the 
power  to  award  compensation  carries  with  it  the  power  to 
measure  the  injury  by  the  rules  of  evidence,  and  to  determine 
whether,  and  to  what  extent,  the  property  has  been  injured. 
If  no  injury  is  shown,  no  compensation  can  be  awarded,  bat 
if  any  injury  is  shown,  damages  must  be  awarded  in  propor- 
tion to  its  extent,  whatever  it  may  be.  The  application  of  the 
grade  crossing  commissioners,  based  on  their  conclusion  that 
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certain  property  "  may  be  injured,"  simply  sets  in  motion  the 
legal  machinery  provided  by  the  statute,  and  the  commission- 
ers appointed  upon  such  application  pass  upon  the  fact  of 
injury  and  assess  the  damages  accordingly.  There  was  no 
necessity  of  sending  the  question  whether  the  lands  were 
injured  to  one  tribunal  for  determination,  and  the  question  as 
to  tlie  amount  of  the  injury,  if  any,  measured  in  money,  to 
another,  as  both  questions  are  necessarily  involved  in  passing 
upon  the  claim  for  damages. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


David   K.    McCarthy  et  al.,  Appellants,  v.  Frederick   P. 
Ockerman,  Respondent. 

1.  REPLEvrN  —  Claim  of  Third  Pauty  to  Property  in  Possession 
OF  Sheriff.  A  third  party  making  claim  to  property  in  the  possession 
of  the  sheriff  under  a  valid  requisition  in  an  action  of  replevin  must  assert 
his  claim  by  filing  the  affidavit  required  by  sections  1709  and  1710  of  the 
Code  of  Civil  Procedure;  and  no  action  can  be  maintained  against  the 
sheriff  for  the  taking  or  detention  by  him  of  specific  property  under  such 
circumstances  except  in  the  manner  prescribed  by  these  sections. 

2.  Valid  liEiiUisiTiON  —  Sufficient  Description.  The  description 
of  the  property  in  the  affidavit  accompanying  the  requisition  in  an  action 
of  replevin  is  sufficient  to  render  the  requisition  valid  in  that  respect,  so 
as  to  protect  the  sheriff  from  suit  by  a  third  party  to  recover  the  property, 
if  it  describes  the  property  sufficiently  to  enable  the  sheriff  to  take  it  from 
the  defendant  and  deliver  it  to  the  plaintiff. 

McCarthy  v.  Ockerman,  92  Ilun,  19,  affirmed. 

(Argued  December  16,  1897;  decided  January  11,  1898.) 

Appkal  from  a  judgment  of  tlie  General  Term  of  the 
Snpreine  Conrt  in  the  fourtli  judicial  department,  entered 
Fel>ruary  1,  1S96,  npon  an  order  which  reversed  a  judgment 
in  favor  of  plaintiffs,  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit  and  granted  a  new  trial. 

This  is  an  action  of  replevin.  The  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


566  McCarthy  v.  Ockerman.  [Jan.^ 

Points  of  counsel.  [Vol.  154 


liaymond  Cobh  for  appellants.     For   the  purposes  of  this 
appeal  the  questions  of  fact,  as  found  by  the  trial  court,  must 
be  deemed   established  in  favor   of    the  plaintiffs,  and  this 
appeal   brings   up   for   review   the   single   question   of  law, 
whether  the  requisition  in   replevin  i':3ued  to  the  defendant 
protected  him  in  taking  and  detaining  the  goods  in  suit  which 
belonged  to  these  plaintiffs.     (Code  Civ.  Pro.  §§  1337,  133S; 
Foster  V.   Persch,  68   N.   Y.  400  ;  Danziger  v.  lloyt,  120 
N.  Y.  190  ;     Whitman  v.  Foley,    125  N.  Y.   651 ;  Szuchy 
V.  //.  a  cfe  L  Co.,  150  X.  Y.  219  ;  Otten  v.  M.  li.  Co,,  150 
K  Y.  400;  Sr/iram  v.  WerTier,  81   Hun,  561;  Fogariy  v. 
Hook,  84  Ilun,  165;  Arthur  v.  Wright,  57  Ilun,  22;  Daly 
V.   Wine,  132  N.  Y.  306  ;  mUonv.  Cockcroft,  90  N.  Y.  649; 
Kirtz  V.  Peek,  113  N.  Y.  222  ;  Provost  v.  McEncroe,  102  N. 
Y.  650.)     The  process  in  replevin,  under  which  the  defendant 
attempted  to  justify  the  taking  and  detention  of  plaintiffs' 
goods,  was  not   valid  and   regular   on  its  face,  and,  hence, 
afforded   him   no  defense  to    the  action.     (Code    Civ.  Pro. 
§§  1709,  1710  ;  Fiero  on  Spec.  Actions,  740  ;  C  E.  Bank  v. 
Bhje,  101  N.  Y.  303;  Cobbey  on  Replevin,  §§  617,  643,644; 
Wells  on  Replevin,  §§  243,  244,  2tj4,  669 ;  Kerr  v.  Mouni, 
28  X.  Y,  665  ;  Norris  v.  Jones,  7  Misc.  Rep.  201 ;  Parker 
V.   Walrod,  16  Wend.  514;  People  v.    Warren,  5  Hill,  440; 
Clearwater  v.  Brill,  63  X.  Y.  627;  S.  Xat,  Bank  v.  Dunn, 
63  How.  Pr.  439  ;  Code  C^iv.  Pro.  §§  1695,  1717  ;  WiUy  v. 
liooney,  16  X.  Y.  Supp.  471 ;  De  liegnie  v.  I^wis,  3  Robt. 
708;  Taleott  \,   Belding,  46   How.  Pr.  420.)     The  alleged 
recjuisitiou  in  replevin  issued  to  the  defendant  in  the  action  of 
Beach  V.  Seymour,  did  not  describe  the  cliattels  involved  in 
this  suit,  nor  authorize  the  defendant  to  take  them  into  his 
possession  ;  as  to  these  chattels  the  defendant  is  a  trespasser 
and  cannot  rely  on  his  writ,  though  valid,  for  protection. 
(Cobbey  on  Replevin,  §§  642,  645  ;  Wells  on  Replevin,  §  273; 
Klinkowsteiii  v.  Greenherg,  15  Misc.  Rep.  479 ;  Lehman  v. 
Mayer,  8  App.  Div.  311 ;  Bullis  v.  Montgomery,  50  X.  Y. 
353;  Otis  v.   Williavis,  70  X.  Y.  211;  DeWitt  v.  Morris, 
13  Wend.  496;  Stimpson  v.  Reynolds,  14  Barb.  506;  Clark 
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V.  Sk{?iner^  20  Johns.  465 ;  Deutsch  v.  lieilly^  8  Daly,  132 ; 
Foster  v.  Pettibone,  20.  Barb.  350 ;  King  v.  Oraer^  4  Duer, 
431.) 

Robert  S,  Parsons  for  respondent.     The  replevin  process 
in  the  action  of  William  Beach  against  Charles  O.  Parsons 
George  R.   Seymour  and  Charles  P.  Seymour  was  a  valid 
process,  the  defendant  in  this  case  was  legally  in  possession 
thereunder,  and,  for  these  reasons,  independent  of  the  merits, 
this  plaintiff  cannot  maintain  this  action.     (Code  Civ.  Pro. 
§§  1695,  1697;  Smith  v.  Stanford,  62  Ind.  392  ;  Cobbey  on 
Replevin,  §§  547,  549,  550,  552,  618,  619  ;    Waldron,  Wright- 
man  (&  Co,  v.  Leach,  9  R.  I.  588  ;  Malone  v.  Stichiey,  88 
Ind.  594;  Fiero  on  Spec.  Actions  [2ded.],  779,  780  ;  Litchman 
V.  Pott^'r,  116  Mass.  371,  373  ;  Smith  d:  Co.  v.  McLean,  24 
Iowa,  323 ;  City  of  Fort  Dodge  v.  Moore,  37  Iowa,  388 ; 
Lawrence  y.  Evarts,  7  Ohio  St.  194;  Far  well  v.  Fox,  18 
Mich.  166  ;  De  Witt  v.  Iforris,  13  Wend.  496  ;  Boot  v.  Wood- 
ntff^  6  Hill,  418.)     The  fact  that  the  plaintiffs  in  this  case 
entirely   failed  to  comply  with   sections   1709  and  1710  of 
the  Code  of  Civil  Procedure  is  undisputed,  and  this  failure 
is  fatal  to  their  recovery.     {McCarthy  v.  Ockerman,  92  Hun, 
19  ;  Fiero  on  Spec.  Actions  [2d  ed.],  796 ;  Llastings  v.  Nagel, 
83  Hun,  205;  P.  IL  E,  Co,  v.  Baggaley,  12  N.  Y.  Supp. 
218  ;  Edgerton  v.  Ross,  6  Abb,  Pr.  189 ;  3  Rumsey's  Pr.  171 ; 
F.  ^at,  BanTt  of  Oswego  v.  Dunn,  97  N.  Y.  149 ;  J/.  B,  & 
Co.  V.  Keenan,  73  N.  Y.  45;   U.  S.  v.    W.  A.   Cowncil,  54 
Fed.  Rep.  994 ;  1  Starkie  on  Ev.  [5th  ed.]  282 ;  Fife  v.  Boh- 
lein,  22  Fed.  Rep.  878;  Bates  v.  F\dler,  8  Lea  [Tenn.],  644; 
Layd  V.  Anglin,  7  Yerg.  [Tenn.]  428  ;  2  Whart.  on  Ev.  §  833.) 
The  property  which  is  the  subject  of  this  action,  as  well  as 
the  entire  stock  of  goods  contained  hi  the  store  mentioned  in 
tl)e  bill  of  sale,  was,  at  the  time  of  the  commencement  of  this 
action,  in  the  custody  of  the  law ;  and  McCarthy  &  Sons,  the 
pJaintiffs  herein,  had  no  right  to  disturb  that  custody  or  invade 
it  with  inconsistent  process.     {FZ  Nat,  Bank  of  Oswego  v. 
Dunn,  97  N.  Y.  149;  Hagan  v.  Lucas,  10  Pet.  400-404; 
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Covell  V.  Ileyman,  111  U.  S.  176.;  Acker  v.  irA/^^,  25  Wend. 
614,  615;  Hall  v.  Tuttle,  2  Wend.  475;  Cobbey  on  Replevin, 
05,706,  709.) 


i 


O'Brien,  J.  The  defendant  is  the  sheriff  of  Broome 
county.  The  plaintiffs  allege  that  on  or  about  June  7,  1893, 
he  took  and  wrongfully  detains  from  them  certain  personal 
property,  consisting  of  dry  goods  and  other  merchandise  par- 
ticularly described  in  the  complaint,  annexed  affidavit  and 
requisition  to  the  coroner,  in  an  action  to  recover  specific  i)er- 
sonal  property.  It  appears  from  the  proofs  and  findings  that 
the  property,  which  is  the  subject  of  this  action,  was  purchased 
from  the  plaintiffs  by  the  firm  of  Parsons  and  Beach,  but  that 
the  sale  was  void  for  fraud  practiced  upon  the  plaintiffs  by 
the  purchasing  firm  through  false  and  fraudulent  representa- 
tions. It  further  appears  that,  before  the  commencement  of 
this  action,  the  plaintiffs  rescinded  the  sale.  The  property 
was  taken  from  the  defendant's  possession  on  the  7th  day  of 
June,  1893,  by  the  coroner.  The  defendant  held  the  prop- 
erty under  papers  delivered  to  him  for  execution  in  an  action 
precisely  similar  to  this,  wherein  Beach  was  plaintiff  and  Par- 
sons and  others  defendants.  By  virtue  of  those  papers  the 
defendant  had  taken  possession  of  the  property  on  the  6th 
day  of  June,  1893,  the  day  before  the  plaintiffs  commenced 
this  action. 

Assuming  that  the  papers  in  the  fii*st  action  were  sufficient 
in  form  to  authorize  the  defendant,  as  sheriff,  to  take  posses- 
sion of  all  the  property  described  therein,  which  included  the 
goods  now  claimed  by  the  })laintiffs,  it  follows  that  the  goods 
which  the  coroner  took  in  this  action  were  at  the  time  in  the 
custody  of  the  law,  and  the  plaintiffs  have  not  pursued  the 
proper  remedy.  (^Eihjerton  v.  lioss^  6  Abb.  Pr.  189 ;  Man- 
nhuj  v.  Keenan^  73  N.  Y.  45;  First  National  Bank  of 
Osicego  v.  Dunn^  97  X.  Y.  149  ;  Hastings  v.  Nagelj  83  Hun, 
205 ;  Fiero  on  Spec.  Actions  [2d  ed.],  p.  796.) 

A  third  party  making  claim  to  property  in  the  possession  of 
the  sheriff  under  a  valid  requisition  in  an  action  of  replevin 
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must  assert  his  claim  by  tiling  the  affidavit  prescribed  by 
sections  1709  and  j.710  of  the  Code  of  Civil  Procedure.  No 
action  can  be  maintained  against  the  sheriff  for  the  taking  or 
detention  by  him  of  specific  property  under  such  circum- 
stances, except  in  the  manner  prescribed  by  these  sections. 
The  plaintiffs'  answer  to  this  point  is  tliat  the  papers  in  the 
first  replevin  action,  under  which  the  defendant  held  the 
property  when  this  suit  was  commenced,  were  absolutely  void 
on  their  face  and  afforded  no  protection  to  the  sheriff.  It  is 
doubtless  true  that  property  cannot  be  said  to  be  in  the  custody 
of  the  law  unless  the  officer  has  some  legal  process,  sufficient 
upon  its  face,  at  least,  to  enable  him  to  hold  it.  The  only 
defect  which  the  learned  counsel  for  the  plaintiffs  has  been 
able  to  point  out  in  the  papers  under  which  the  defendant 
originally  took  possession  of  the  property  is  in  the  descrip- 
tion. He  contends  that  the  description  in  the  papers  was  not 
sufficient  to  enable  the  officer  to  identify  the  goods,  and,  hence, 
the  process  was  void. 

In  this  we  think  he  is  clearly  in  error.     The  process  was  in 
the    usual   form  and  required  the  defendant  as  sheriff  "  to 
replevy  the  chattels  described  in  the  within  affidavit  from  the 
defendant."     In  the  affidavit  the  plaintiff  swears  that  he  is 
the  owner  and  entitled  to  the  immediate  possession  of  the  fol- 
lowing  articles  of   personal  property :  "  All  the  dry  goods, 
notions,  carpets,  wall  paper,  crockery,  boots  and  shoes,  gro- 
ceries,  fixtures,  safe  and  the  personal  effects  of  Parsons  & 
Beach  in  the  Birdsall  Block,  in  the  said  village  of  Whitney's 
Point."     Since  the  purpose  of  the  action  was  to  recover  all 
the  goods  in  a  certain  store,  the  description,  though  in  general 
terms,  was  sufficient.     If  the  action  related  to  but  a  part  of 
the  goods  that  had  to  be  identified  and  separated  from  the 
whole  mass  the  description  would  necessarily  have  to  be  more 
specific.     But   the   description   of  the  goods   in  the  process 
under  which  the  defendant  held  them  would  be  sufficient  to 
pass  title  in  a  mortgage  or  bill  of  sale.     If  the  property  is 
sufficiently  described  to  enable  the  officer  to  take  it  from  the 
defendant  and  deliver  it  to  the  plaintiff  in  an  action  of  replevin 
72 
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the  process  is  not  void.  In  this  ease  tlie  description  was  amply 
sufficient  for  that  purpose,  and  this,  we  think,  is  a  fair  test  of 
the  question.  {Litchrncm  \\  Potter*^  116  Mass.  371;  Wal- 
dron^  Wlcfht/nayi  cfe  Uo.  v.  Leach^  9  R.  T.  588 ;  Smith  v. 
Stanfm^d,  02  Ind.  392 ;  Cobbey  on  Replevin,  §  552.) 

Tlie  return  of  the  sheriff  was  indorsed  upon  the  papers  to 
the  effect  that  on  the  6tli  day  of  June,  1893,  "pursuant  to  the 
annexed  requisition,  I  took  possession  of  all  the  personal  prop- 
erty mentioned  in  the  annexed  affidavit,"  etc.  We  cannot 
doubt  that  the  defendant  brought  himself  within  the  statute 
and  rules  of  law  which  protect  a  sheriff  from  suits  for  the 
recovery  of  property  legally  in  his  custody  as  an  officer  of  the 
law,  and  so  we  think  that  the  judgment  of  the  trial  court  in 
favor  of  the  plaintiffs  was  properly  revereed. 

The  order  and  judgment  of  the  General  Term  should  be 
affirmed  and  judgment  absolute  ordered  for  the  defendant, 
with  costs. 

All  concur. 

Order  and  judgment  affirmed,  etc. 


The    County    of   Monroe,    Respondent,   v.    The   City  of 
Rochester  et  al..  Appellants. 

1.  Municipal  Corporations  —  Assessment  for  Local  Ij^provkmekt 
—  Collateral  Attack.  A  party  cannot  dispute,  by  a  collateral  attack 
(as,  by  an  action  to  set  aside  the  assessment  upon  his  property  and  enjoin 
its  collection),  the  correctness  of  a  municipal  assessment  for  a  IocaI 
improvement,  where  mere  irregularities,  or  errors  of  a  formal  nature,  have 
been  committed,  or  where  the  ground  of  complaint  is  in  the  excess  of  the 
amount  of  the  assessment  over  his  due  proportion.  The  remedy  in  such  a 
case  is  by  certiorari. 

2.  Unequal  AstsEssMENT.  Proof  of  facts  showing  merely  a  grossly 
unequal  assessment  for  a  local  improvement  does  not  permit  the  inference 
that  the  municipal  officers  adopted  SDme  erroneous  principle  which 
resulted  in  the  injustice  complained  of  and  which  justifies  the  interven- 
tion of  the  court,  when  appealed  to  through  an  action  to  vacate  the  assess- 
ment on  the  plaintiff's  property. 

3.  Erroneous  Rule  oh  Principle  —  Transgression  of  Jurisdic- 
tion.    To  justify  relief  through  an  action  to  set  aside  an  unequal  local 
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assessment  on  the  plaintiff's  property,  it  must  appear  that,  in  the  methods 
pursued  in  making  the  assessment,  the  inequality  was,  or  may  liave  been, 
due  to  some  erroneous  rule  or  principle.  The  facts  should  show  that  the 
municipal  officers  had  transgressed  their  jurisdiction  and  that,  in  making 
the  assessment,  they  had,  in  fact,  disregarded  the  ordinance  or  resolution 
from  which  they  derived  their  sole  authority  to  act. 

4.  Cloud  ON  Title  —  Extrinsic  Evidence.  The  rule  allowing  equi- 
table relief  by  way  of  removal  of  cloud  on  title,  when  the  claim  or  lien 
purports  to  affect  real  estate  and  appears  on  its  face  to  be  valid,  and  the 
defect  in  it  can  be  made  to  appear  only  by  extrinsic  evidence,  which  will 
not  necessarily  appear  in  proceedings  to  enforce  the  lien,  applies  to  an 
action  which  collaterally  attacks  a  local  assessment,  by  seeking  to  set  it 
aside;  but  the  extrinsic  evidence,  resorted  to  in  such  action,  must  show  the 
defect  relied  upon  to  be  one  affecting  the  jurisdiction  of  the  municipal 
officers. 

5.  Pacts  Showing  Transgression  of  Jurisdiction  by  Municipal 
Officers.  A  case  for  relief,  in  an  action  to  set  aside  a  municipal  assess- 
ment upon  the  plaintiff's  property  for  a  street  opening,  is  made  out 
when,  in  addition  to  facts  showing  that  the  plaintiff's  assessment  w^as 
excessive  and  unequal,  it  appears  that  whereas  the  ordinance  of  the  com- 
mon council  described  specifically  a  certain  territory  as  the  portion  of  the 
city  which  was  deemed  benefited  and  proper  to  be  assessed  for  the  whole 
expense  of  the  improvement,  and  required  that  the  assessment  should  be 
made  by  the  assessors  upon  the  property  described,  the  facts  disclose  that 
the  assessors  alloweri  themselves  a  latitude  of  authority  in  excess  of  that 
conferred  and  undertook  to  make  exemptions  with  respect  to  the  properties 
within  the  territory  of  assessment;  that,  after  grading  the  territory  into 
districts,  they  failed  to  apply  a  uniform  rule  in  assessing  the  property  so 
graded ;  and  that  they  made  unauthorized  distinctions  with  respect  to  the 
uses  of  the  properties  coming  under  the  assessment. 

County  of  Monroe  v.  (7%  of  Rochester,  88  Hun,  164,  affirmed. 

(Argued  November  80,  1897;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  June  22, 1895, 
which  reversed  a  judgment  in  favor  of  defendants,  entered 
upon  a  decision  of  the  court  dismissing  the  complaint  on  trial 
at  an  Equity  Term  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion, 

^.  e/.  Rodenheck  for  appellants.  Respondent  was  bound 
to  show  affirmatively  that  the  assessment  was  erroneous  or 
iUegal.     (tlarriman  v.  Hoxce^  78  Hun,  282  ;  In  re  higrahnm^ 
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64  N.  Y.  310 ;  In  re  Merriam,  84  N.  Y.  596 ;  In  re  Brady, 
85  N.  Y.  268 ;  In  re  Voorhis,  90  N.  Y.  668 ;  People  ex  rel 
V.  Davenport^  91  N.  Y.  581 ;  Tingue  v.  ViL  of  Port  Chester, 
101  N.  Y.  294.)     All  questions  concerning  the   assessment 
should  be  construed  liberally  to  sustain  the  proceedings  and 
with  reference  to  the  very  right  of  the  case,  and  not  strictly, 
and  all  iri-egularities,  omissions  and  errors  not  affecting  sub- 
stantial   merits   should   be   disregarded.      (L.    1880,   ch.  14, 
§§  214,  215  ;  People  ex  reL  v.  City  of  Rochester,  5  Lans.  142; 
Ireland  v.  City  of  Rochester ,  51  Barb.  433 ;  Hassan  v.  City 
of  Rochester y  67  X.  Y.  528.)     A  failure  to  appear  before  the 
assessors  on  grievance  day  operated  as  a  waiver  of  all  but 
jurisdictional  defects.     {In  re  Winegard^  78  Ilun,  58.)     The 
assessors  adopted  the  correct  rule  in  assessing  the  property  for 
the  opening  of  the  new  street,  and  applied  it  uniformly  to  all 
the  property  assessed,  and  there  being  no  irregularities  wliieh 
were  not  cured  by  the  provisions  of  the  city  charter  referred 
to,  and  the  failure  to  present  allegations,  the  assessment  should 
stand.     {Elwood  v.  City  of  Rochester,  43  Hun,  102 ;  122 
N.  Y.  229;    Colliiis  v.    City  of  Ilolyoke,   146  Mass.  298; 
Iloffeld  V.   City  of  Buffalo,  130  N.  Y.  393;  O'ReUUy  v. 
City  of  Kingston,  114  N.  Y.  448;  Clark  v.  Vil  of  Dun- 
kirk,  12  Ilun,  181 ;  75  N.  Y.  612.)     The  other  objections  raised 
by  the  respondent  to  the  assessment  are  untenable.     (L.  1880, 
ch.  14,  §§  171,  181,  190,  199,  202,  206,  214;  Elwood  v.  City 
of  Rochester,  43  Hun,  108 ;  Wright  v.   City  of  JBost^yn,  9 
Cush.  239;  L.  1892,  ch.  190,  §  180;  Suth.  on  Stat.  Const. 
§  260 ;  Butts  v.  City  of  Rochester,  1  Hun,  600 ;  Ireland  v. 
City  of  Rochester,  51   Barb.  434;  People  ex  reL  v.  City  of 
Rochester,  5  Lans.  142 ;  In  re  Cruger,  84  N.  Y.  619 ;  In  re 
Ingraliaia,  64  X.  Y.  310;  ILusen  v.  City  of  Rochester,  65 
X.  Y.  516;    In  re  Ryers,  72  N.  Y.  1;    Peopls  ex  reL  v. 
Mayor,  etc,  63  N.  Y.  295 ;  O'Reilley  v.  City  of  H^ingston^ 
114  X.  Y.  450.)     If  the  assessors  did  not  proceed  upon  some 
erroneous  principle  hi  spreading  the  assessments,  the  grounds 
upon  which  respondent  complains  are  reviewable  ouly  by  a 
direct  proceeding  by  certiorari,  and  the  complaint   was  prop- 
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erly  dismissed  at  the  Special  Term.  (Cooley  on  Taxn.  [Ist 
ed.]  533 ;  Guest  v.  Citj/  of  BrooUyn^  69  N.  Y.  506 ;  Ken- 
nedy V.  City  of  Troy,  77  N.  Y.  493;  In  re  Cruger,  84  N. 
Y.  621 ;  Iloffeld  v.  City  of  Buffalo,  130  N.  Y.  392 ;  Lyan 
V.  City  of  Brooklyn,  28  Barb.  609;  In  re  Sackett,  etc., 
Streets,  74  N.  Y.  107;  In  re  Mead,  74  N.  Y.  216.) 

John  Desmond  for  respondent.  The  order  appealed  from 
reversed  the  judgment  for  errors  of  fact.  Therefore,  if  tliere 
be  any  evidence  to  support  plaintiff's  claim,  this  court  has  no 
jurisdiction  to  review  the  facts  or  the  evidence,  except  to 
determine  if  there  be  any  evidence  to  support  plaintiflE's  claim. 
(Code  Civ.  Pro.  §§  191, 1337,  1338.)  The  assessors  acted  dis- 
honestly in  assessing  plaintiiPs  property.  {Ellwood  v.  City 
of  Rochester,  122  N.  Y.  229  ;  Thonias  v.  Gain,  35  Mich.  154 ; 
Cooley  on  Taxn.  [2d  ed.]  218,  219,  242;  In  re  Baird  v.  Bd, 
of  Suprs,,  138  N.  Y.  95 ;  People  ex  rel  v.  Rice,  135  N.  Y. 
500  ;  Code  Civ.  Pro.  §  1022 ;  Becker  v.  Koch,  104  N.  Y.  404.) 
Plaintiff  sought  to  show  by  what  rule,  if  any,  the  state  Erie 
canal  lands  were  assessed.  The  evidence  was  excluded  and 
plaintiff  excepted.  This  was  error.  One  of  the  assessors  had 
already  testified  that  he  assessed  the  frontages  of  lots  according 
to  grades.  He  certainly  could  not  have  done  so  as  to  the  prop- 
erty of  the  state,  and  if  he  did  not,  then  he  adopted  two  rules 
and  the  assessment  is  void.  [Ellicood  v.  City  of  Rochester, 
122  N.  Y.  229 ;  Thmnas  v.  Gai?i,  35  Mich.  154 ;  L.  1880,  ch. 
14,  §  82;  Ten  Eyck  v.  ^Yitleck,  135  N.  Y.  40;  Hassan  v. 
City  of  Rochester,  67  N.  Y.  528  ;  Cooley  on  Taxn.  [2d  ed.] 
207,  652 ;  Louisville  v.  Navin,  10  Bush.  549 ;  Lima  v.  C 
Ass?i,,  42  Ohio  St.  128 ;  3Ioore  v.  City  of  Albany,  98  N.  Y. 
409.)  The  assessment  was,  in  fact,  made  upon  the  frontages 
of  the  lots,  and  without  reference  to  the  buildings  thereon. 
The  resolution  ordering  the  assessment  directed  the  same  to 
be  made  on  the  "  lots  and  parcels  of  land,"  as  provided  in  sec- 
tion 214  of  the  charter  instead  of  directing  it  to  be  made  on 
the  "  houses  and  lands,"  as  provided  by  section  215  of  the 
charter.     This  omission  was  held  immaterial  by  the  learned 
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trial  justice.  That  "  houses  and  lands  "  and  ''  lots  and  parcels  of 
land  "  were  synonymous  terms.  While,  in  a  general  sense,  this 
may  be  true,  it  is  submitted  that,  for  the  purpose  of  this  assess- 
ment, it  is  incorrect.  (Clark  v.  ViL  of  Dunkirk^  12  Hun, 
182  ;  75  N.  T.  612  ;  Kennedy  v.  Citij  of  Troy,  77  N.  Y.  494; 
Sanders  v.  Downs,  141  N.  Y.  422.)  The  assessment  is  illegal 
and  void  for  the  reason  that  the  assessors  who  made  the  assess- 
ment were  interested  in  the  property  assessed.  (L.  1880,  cli. 
14,  §§  180-196 ;  Fallon  v.  Ladder,  102  N.  Y.  228 ;  Frear  v. 
Sweet,  118  N.  Y.  454.)  No  oath  was  attached  to  the  roll. 
(SteUins  v.  Kay,  123  N.  Y.  31 ;  Merritt  v.  Vil  of  Portchester, 
71  X.  Y.  309 ;  M,  Z.  Ins.  Co,  v.  Mayor,  etc,  61  N.  Y.  S.  R.  250.) 
The  assesstnent  is  void  for  the  reason  that  the  value  of  plain- 
tiff's property  does  not  appear  on  the  roll,  nor  the  value  of 
any  city  property,  nor  the  value  of  any  church  property. 
{Sanders  v.  Downs,  141  X.  Y.  426;  Merritt  v.  Vil  of  Portr 
Chester,  71  X.  Y.  309  ;  Stehhins  v.  Kay,  123  X.  Y.  31 ;  Newell 
V.  Wheeler,  48  X^.  Y.  486.)  Plaintiff  is  entitled  to  judgment 
because  the  certificate  of  sale  provided  by  sections  104  and 
108  of  the  charter  is  presumptive  evidence  of  the  regularity 
of  the  aa^sessment,  and  this  is  so  whether  or  not  the  defects 
complained  of  appear  upon  the  face  of  the  roll.  {Scott  v. 
Onderdonk,  14  X.  Y.  9  ;  Hatch  v.  City  of  Buffalo,  38  X.  Y. 
276;  Allen  v.  City  of  Buffalo,  39  X.  *Y.  386;  Hassen  v. 
City  of  Rochester,  65'x\  Y.  516.)  Section  198  of  the  charter 
provides  that  where  the  expense  of  an  improvement  .shall 
exceed  §10,000  the  common  council  may  determine  that  the 
taxpayers  may  pay  their  assessment  in  not  more  than  five 
equal  payments.  The  common  council  in  this  case  did  deter- 
mine that  the  taxpayer  might  pay  their  assessment  in  five 
equal  payments.  This  determination  was  disregarded  in  order- 
ing this  assessment  by  the  common  council  and  making  it  by 
the  city  assessors.  {Ilassaii  v.  City  of  Rochester,  67  X.  Y. 
528.)  Although  one  of  the  assessors  was  called  as  a  witness 
by  plaintiff,  yet  the  court  is  not  bound  to  accept  what  he  may 
testify  to  as  true  nor  is  the  plaintiff  estopped  by  what  he  says. 
{Becker  v.  Koch,  104  X.  Y.  402.)     The  application  of  a  dif- 
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ferent  rule  than  had  been  applied   to  any  other  property 
renders  the  assessment  void.     {EUwood  v.  City  of  Rochester^ 
122  N.  Y.  229;  llaviland  v.    City  of  Columbus,  50  Ohio 
St.  471.)    It  is  urged  by  the  counsel  for  the  defendants  that 
plaintiff  cannot  maintain  this  action  for  the  reason  that  sec- 
tion  215  of  the  city  charter  provides  that  any  assessment 
authorized  by  the  charter  is  declared  valid  and  effectual  not- 
withstanding irregularities,  omissions  or  errors  in  any  of  the 
proceedings  relating  to   the  same,  and   that  •  this  provision 
covers  all  the  errors  and  defects  complained  of.    This  is  unten- 
able.   {Ilasseii  v.  City  of  Rochester,  65  N.  Y.  520 ;  Stebhins  v. 
Kay,  123  N.  Y.  31 ;  Sanders  v.  Downs,  141  N.  Y.  422 ;  Mer- 
ritt  v.  Vil  of  Portehester,  71  N.  Y.  309.)-  The  objection  made 
by  the  defendants  against  the  right  to  maintain  this  action,  that 
none  of  the  defects  are  jurisdictional  and  that  because  the  com- 
mon council  and  assessors  published  the  notices  required  by 
the  charter  before  confirming  this  roll,  the  plaintiff  is  now 
estopped  from  making  any  claim  by  reason  of  said  defects,  is 
untenable.     {Sanders  \,  Dawns,  141  Ts^.  Y.  422;  Cooley  on 
Taxn.  302;  Hassan  v.   City  of  Rochester,  67  N.  Y.  537; 
People  ex  rel,  v,  Wilson,  119  N.  Y.  515;  Stehhins  v.  Kay, 
123  N.  Y.  31 ;  Merritt  v.  Vil,  of  Portehester,  71  N.  Y.  309  ; 
Netcell  v.  Wheeler,  48  N.  Y.  486  ;  In  re  City  of  Rochester, 
31  X.  Y.  S.  R.  75,  78.)    The  claim  of  the  defendant's  coun- 
sel that  plaintiff's   only   remedy   in  this  case  is  certiorari  is 
clearly  untenable.     The  granting  of  a  writ  of  certiorari  is  a 
discretionary  act.     (Code  Civ.   Pro.  §§   1638,  2127;  Peoj)le 
ex  reL  v.  Lohnas,  54  Hun,  609 ;  In  re  Flushing  Are.,  101 
N.  T.  678 ;  Scott  v.  Onderdonk,  14  N.  Y.  9 ;  Hatch  v.    City 
of  Buffalo,  38  N.  Y.  276;  Allen  v.  City  of  Buffalo,  39  N. 
Y.  386  ;  Hassen  v.  City  of  Rochester,  65  N.  Y.  516 ;  Hassan 
V.  City  of  Rochester,  67  N.  Y.  528.) 

Gray,  J.  This  action  was  brought  to  set  aside  an  assess- 
ment imposed  upon  the  plaintiff's  property  for  the  expense  of 
opening  a  new  street,  in  the  city  of  Rochester,  and  to  obtain 
an  injunction  restraining  the  collection  of  the  assessment. 


576         County  of  Moneoe  v.  City  of  Rochesteb.      [Jan., 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  154. 

It  appears  that,  in   1881,  the  coiumon  council  of  the  city 
adopted  an  ordinance  for  the  opening  of  what  is  known  as 
Church  street.     The  ordinance  designated,  as  the  portions  of 
tlie  city  deemed  to  be  benefited  and  proper  to  be  assessed  for 
the  whole  expense  of  tlie  opening  of  the  street,  "  the  entire 
First  ward :  also  all  that  portion  of  the  Second  ward  bounded,*' 
etc.     After  the  assessment  was  completed.  Ell  wood,  one  of 
the  persons  assessed,  commenced  an  action  against  the  city  to 
set  it  aside.     The  result  of  the  action  was  favorable  to  bim 
and  the  judgment,  which  vacated  the  assessment  upon  his 
property,  was  affirmed  by  this  court.     (122  N.  Y.  229.)    The 
ground,  upon  which  the  affirmance  here  was  placed,  was  that 
there  had  been  a  failure  on  the  part  of  the  commissioners  of 
assessment  to  comply  with  the  ordinance  and  with  the  require- 
ments of  the  charter.     The  conmiissioners  had  divided  the 
territory  of  assessment  into  two  districts ;  one  of  which,  they 
decided,  would  receive  a  special  benefit  from  such  improve- 
ment, while  the  other  would  receive  only  a  general  benefit. 
They   assessed    the   district   deemed    specially   benefited  by 
apportioning  upon  each  lot  therein  a  sum  according  to  its  feet 
of  frontage,  without   regard   to  the  value  of   buildings  and 
improvements,  and  they  assessed  the  district  deemed  generally 
benefited  by  a  general  assessment  according  to  percentages  on 
the  lots  therein.     It  was  held  that,  in  so  doing,  the  commis- 
sioners had   disregarded  the  determination  of   the  common 
council,  that  all  of  the  lands  would  be  specially  benefited  and 
that  they  had,  in  efiEect,  by  their  unauthorized  action,  con- 
tracted the  area  of  special  benefits.     It  was  observed  in  the 
opinion    that,   "presumptively,    therefore,  his,"   (plaintiff's), 
"assessment   was    increased    by   the    determination   not    to 
assess   for   special   benefits  in    the   other   sub-district."     As 
the   final   judgment   in   the   Ellwood   action  did  not  enjoin 
the  city  from  making  another  assessment  for  the  improve- 
ment,   in    1893,    the    common   council   adopted    a    resolu- 
tion, under  the  provisions  of  section  215  of   the  city  char- 
ter,  that  a   reassessment   for  the    improvement   should   be 
made.     This  resolution  required  the  assessors,  "  to  make  the 
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reassessment  of  the  property  described  in  said  ordinance," 
(meaning  thereby  the  first  ordinance),  "  for  the  opening  of 
said  street,  as  nearly  as  may  be  to  the  advantage  wliich  said 
lots  and  parcels  of  land  within  the  territory  directed  to  be 
reassessed  shall  be  deemed  to  receive  by  the  making  of  said 
improvement,"  etc.  The  new  assessment  roll  having  been 
prepared  and  confirmed  by  the  common  council,  thereafter, 
the  present  action  was  commenced  and,  in  its  complaint,  the 
plaintiff  alleges  various  grounds  as  entitling  it  to  a  judg- 
ment declaring  the  assessment  void  and  enjoining  the  pro- 
ceedings to  collect  it.  At  the  Special  Term  of  the  Supreme 
Court,  judgment  went  for  the  defendants  and  the  complaint 
was  dismissed ;  the  learned  trial  judge  holding,  in  his  decis- 
ion, that  ''the  alleged  defects  in  the  assessment  roll  are  such 
irregularities  or  omissions  as  do  not  invalidate  it"  and,  that, 
although  the  assessment  against  the  plaintiff's  property  is 
largely  excessive,  yet  that  the  assessors  had  proceeded  upon  a 
proper  rule  and  any  error  in  that  respect  was  one  of  discre- 
tion which  could  not  be  corrected  in  this  action.  Upon  appeal 
to  the  General  Term,  the  judgment  of  the  Special  Term  was 
reversed  ;  the  order  of  reversal  being  for  errors  of  fact  as 
well  as  for  errors  of  law. 

We  are  satisfied  with  the  disposition  which  was  made  by 
the  trial  court  of  all  the  various  objections  made  by  the  plain- 
tiff to  the  assessment  proceedings,  except  as  to  the  one  which 
related  to  the  rule,  or  principle,  adopted  by  the  assessors  in 
making  their  assessment.  The  reasons,  stated  in  the  opinion 
delivered  by  the  learned  trial  judge,  for  overruling  the  vari- 
ous objections,  except  the  one  referred  to,  are  perfectly  satis- 
factory to  us  ;  as  they  were  to  the  General  Term.  By  refer- 
ence to  the  opinion  delivered  there,  it  will  appear  that  it  was 
thought  that  the  relatively  unjust  and  unequal  assessment  of 
the  plaintiff's  property  must  have  resulted,  not  from  an  error 
of  judgment,  but  because  improper  considerations  liad  influ- 
enced the  minds  of  the  assessors  and  had  caused  them  to 
adopt  some  erroneous  rule.  In  the  discussion  upon  that  point, 
the  conclusions  of  the  General  Term  rest  upon  what  they 
73 
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observed  to  be  the  flagrant  inequality  in  the  assessment,  when 
properties,  similarly  situated  with  aud  in  the  immediate 
neighborhood  of  the  plaintiflPs,  were  compared  as  to  amounts 
of  assessments.  The  instances  are  referred  to  in  the  evidence 
where  certain  of  these  properties,  which  adjoined  the  plaintiff's 
on  either  side  and  had  a  greater  frontage  and  depth  and  a 
concededly  greater  vahie,  were  assessed  to  the  extent  of  about 
half,  and  less  than  half,  of  the  amount,  at  which  the  plaintiff 
was  assessed.  While  we  think  the  reversal  of  the  Special 
Term  judgment  was  proper,  we  ai*e  not  able  to  concur  in  the 
reasoning  of  the  opinion  at  the  General  Term  and,  therefore, 
deem  it  necessary  to  state  the  grounds  upon  w^hich  we  place 
our  affirmance  of  the  order  of  reversal. 

Tliat  this  assessment  was  highly  unjust,  the  evidence  shows ; 
but  the  reasoning  of  that  opinion  is  hardly  sufficient  to  take 
the  case  out  of  the  rule  of  law,  which  forbids  a  party  to  dis- 
pute, by  a  collateral  attack,  the  correctness  of  an  assessment, 
where  mere  irregularities,  or  errors  of  a  formal  nature,  have 
been  committed,  or  where  the  ground  of  complaint  is  in  the 
excess  of  the  amount  of  the  assessment  over  his  due  propor- 
tion.    The  remedy,  in  such  a  case,  is  by  certiorari  to  review 
the  proceedings  objected   to.     Apparently,  the  learned  Gen- 
eral Term  justices  were  of  the  opinion  that  where  the  evi- 
dence shows  such  an  inequality  in  the  assessment  as  to  make 
it  appear,  relatively,  grossly  unjust,  inferences  are  permissible 
that  the  municipal  officers  had  adopted  some  erroneous  prin- 
ciple, which  resulted  in  the  great  injustice  to  the  complainant 
and   which   justified    the   intervention   of   the   court,   when 
appealed   to,   through   an   action  to   vacate   the   assessment. 
Buch  inferences,  however,  must  arise  in  other  facts  than  those 
showing  a  merely  grossly  unequal  assessment.     It  must  appear 
that,  in  the  methods  pursued  in  making  the  assessment,  the 
inequality  was,  or  may  have  been,  due  to  some  erroneous  rule 
or  principle.      The  facts  should   show  that   the  municipal 
officers  had  transgressed  their  jurisdiction  and  that,  in  mak- 
ing the  assessment,  they  had  failed  to  comply  with  and  had, 
in  fact,  disregarded  the  ordinance  or  resolution  from  which 
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they  derived  their  sole  authority  to  act.  We  think  those  facts 
do  appear  clearly  enough,  in  this  record,  to  enable  us  to  find 
snpport  for  the  order  of  reversal  below  and  we  shall,  as  briefly 
as  possible,  hereafter,  point  them  out. 

Preliminarily  it  may  be  remarked,  with  reference  to  such  an 
action  as  this,  which  collaterally  attacks  tlie  assessment,  that  it 
comes  under  that  head  of  equity  which  awards  relief  when 
the  object  is  to  remove  a  cloud  from  the  title.  Judge  Folgeb, 
in  Marsh  v.  City  of  Brooklyn  (59  ^.  Y.  281),  stated  the  con- 
ditions, which  entitled  the  party  to  invoke  the  aid  of  a  court 
of  equity,  to  be,  "  when  the  claim  or  lien  purports  to  aSect 
real  estate  and  appears  on  its  face  to  be  valid ;  when  the  defe'^.t 
in  it  can  be  made  to  appear,  only,  by  extrinsic  evidence,  which 
will  not  necessarily  appear  in  proceedings  by  the  claimant 
thereof  to  enforce  the  lien."  This  rule,  often  stated  in  thia 
court  since  the  case  of  Scott  v.  Onderdonk^  (14  N.  Y.  1),  and 
carefully  reviewed  in  Guest  v.  City  of  Brooklyn^  (69  N.  Y. 
500),  is  well  established.  The  rule  is  applicable  to  such  a  case 
as  this ;  but  the  extrinsic  evidence,  resorted  to  in  aid  of  the 
action,  must  show  the  defect  relied  upon  to  be  one  affecting 
the  jurisdiction  of  the  municipal  officers  and,  hence,  invalidat- 
ing the  claim  to  hold  the  plaintiff's  property  for  the  amount 
of  the  assessment  imposed  upon  it.  In  Iloffeld  v.  City  of 
Buffalo^  (130  N.  Y.  387),  an  action  of  similar  character, 
Bradley,  J.,  observed  that,  "  While  the  excess  may  be  so 
greatly  out  of  proportion  as  to  permit  the  inference  of  cor- 
rupt purpose  or  of  adoption  of  an  erroneous  rule  of  estimate, 
tlie  matter  of  excess  is  one  of  degree  only  ;  and  if  in  one  case 
an  assessment,  having  the  support  of  jurisdiction  of  the  asses- 
sors and  of  presumption  of  regularity,  may,  upon  the  evidence 
of  witnesses  to  the  effect  that  it  was  disproportionately  made 
upon  the  lands,  be  vacated  in  a  collateral  action,  tlie  question 
would  be  an  open  one  in  every  case  where  some  one  or  more 
of  tlie  persons  whose  lands  are  subjected  to  assessment  deem 
themselves  aggrieved  for  such  cause."  What  is  essential  to 
the  maintenance  of  the  action  is  that  the  assessment  was  illegal 
and  that  the  illegality  can  only  be  made  to  appear  by  extrinsic 
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evidence.  If  the  municipal  officers  have  acted  within  their 
jurisdiction  in  making  the  assessment  complained  of,  that  the 
evidence  makes  it  appear  to  be  disproportionate  does  not 
prove,  necessarily,  that  an  erroneous  rule  was  adopted. 

Referring  to  tlie  evidence  in  this  record,  we  find  that, 
whereas  the  ordinance  of  the  common  council  described,  as  the 
portion  of  tlie  city  which  was  deemed  benefited  and  proper  to 
be  assessed  for  the  whole  expense  of  the  improvement,  the 
entire  first  ward  and  all  of  a  certain  described  portion  of  the 
second  ward  and  required  that  the  reassessment  to  pay  for 
the  improvement  should  be  made  by  tlie  assessors  upon  the 
property  described,  the  facts  disclose  that  the  assessors  allowed 
themselves  a  latitude  of  authority  in  excess  of  that  conferred 
and  undertook  to  make  exemptions  with  respect  to  the 
properties  within  the  territory  of  assessment. 

One  of  the  assessors,  being  examined  as  a  witness,  testified 
as  to  the  instances,  in  which  they  had  made  such  exceptions 
and  had  applied  a  different  rule  from  what  they  had  applied 
to  the  rest  of  the  district.  It  seems  that  they  divided  the  ter- 
ritory of  assessment  into  seven  grades ;  the  property  placed 
in  each  grade  varying  from  $40.00  per  foot  of  frontage,  down 
to  $1.25.  They  estimated  that  they  had  about  30,000  feet  of 
frontage  to  assess,  for  the  purpose  of  raising  the  $185,000 
required  by  the  ordinance,  and,  admitting  that  they  could 
adopt  this  method  of  assessment  of  subdividing  the  territory 
into  districts,  graded  for  assessment  at  certain  figures  per  foot 
of  frontage  for  each  district,  it  is  clear  that  the  rule  should 
be  consistently  applied  and  that  there  should  not  be  two  rules 
of  apportionment  of  the  same  assessment  in  the  same  district ; 
for  that  would  result  in  mere  arbitrary  official  action.  If, 
after  having  subdivided  the  territory  of  assessment  into  dis- 
tricts which,  boing  assessed  at  a  certain  rate  per  foot  of 
frontage,  would  produce  the  whole  amount  required  to  be 
raised,  the  assessors  diminished  the  amount  of  the  frontage  on 
some  of  the  property,  in  one  or  more  of  the  sub-districts,  upon 
which  the  assessment  must  be  levied  according  to  tlieir  method, 
or  if  properties  devoted  to  particular  usage,  as,  for  instance 


1898.]      County  of  Monroe  v.  City  of  Rochester.  581 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

in  this  case,  church  properties,  receive  partial  exemption,  this 
injustice   would   result,  that  the  amount  of  the  assessment 
must  be  increased  upon  some  other  property  in  the  general 
territory,  beyond  what  would  be  its  due   and  just   propor- 
tion.    An   assessment   made   under  such   conditions  cannot 
be  said  to  be  govenied  by  a  rule  uniform  as  to  all  the  prop- 
erty within  the  benefited   district  and  must  be  condemned 
as    illegal.      Nor   was   it   within   the   letter,  or   the  spirit, 
of   the  ordinance,  under  which  the  assessors  derived  their 
authority  to  act.     The  witness,  Munn,  in  his  testimony,  told 
of  the  instances  where  they  had  exempted  properties  from  the 
assessment,  which  would  have  been  imposed,  had  the  rule 
based  upon  the  feet  of  frontage  been  observed  in  their  case. 
His  explanation  was  that,  having  estimated  that  a  piece  of 
property  was  benefited  to  a  certain  extent,  if  the  figures  of 
the  frontage,  according  to  the  grade  in  which  the  property 
found  itself,  would  make  up  a  larger  sum  than  that  which  was 
represented  by  their  estimate,  they  would  reduce  the  number 
of  feet  for  the  purposes  of  the  assessment.     He,  also,  testified 
that,  in  some  cases,  the  frontage  of  a  piece  of  property  would 
be  increased  for  assessment  purposes ;  so  that  the  amount  of 
the  assessment  might  be  brought  up  to  equal  the  figure  at 
whicli  they  estimated  the  benefit  received  by  the  property. 
Several  of  the  cases,  where  there  had  been  exemptions  of 
frontages  in  the  levying  of  the  assessment,  were  of  proper- 
ties benefited  by  new  frontages  upon  Church  sti-eet  itself,  and 
there   were  cases  where  the  fact  of  the  property  being  used 
for  a  church  was  regarded  as  entitling  it  to  an  exemption. 

Tlie  facts  in  the  record  show  that,  even  according  to  the 
metliod  adopted  by  these  assessors,  there  w-as  no  uniform  rule 
of  practice,  which  would  have  imposed  upon  each  piece  of 
property  its  due  and  proportionate  share  of  tlie  assessment. 
It  may  be  true  that  all  the  property  in  the  territory  was,  in  a 
sense,  assessed  ;  but  the  legal  error,  which  affected  and  vitiated 
the  assessment,  was  the  failure  to  apply  a  uniform  rule  in 
assessing  the  property,  thus  graded  into  districts.  It  is  not 
only  presumable,  but  very  certain,  if  all  the  property  within 
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the  territory  of  assessment  had  been,  in  fact,  assessed  perfect 
of  frontage,  according  to  the  plan  adopted,  that  the  assess- 
ment upon  the  plaintiffs  property  would  not  have  been  so 
grossly  excessive,  relatively  to  other  properties  similarly 
situated.  Furthermore,  we  find  no  authority  for  the  assessors 
to  make  any  distinction  with  respect  to  the  uses  of  the  prop- 
erties coming  under  assessment.  The  commercial  benefits 
must  accrue  equally  to  all  pro{>erties  similarly  situated. 

Not  only  have  these  considerations  led  us  to  the  conclusion 
that  the  assessment  was  illegally  made  ;  but  inferences  from  the 
facts  are  irresistible  that  no  just  apportionment  of  the  burden 
of  this  tax  was  made  by  the  assessors;  such  as  would  have 
resulted  from  the  application  of  some  one  uniform  rule  wliich, 
bearing  alike  upon  all,  and  having  reference  to  the  buildings 
upon  the  land  and  the  benefits  received  by  the  municipal 
improvement,  produces  equality.  The  plaintiffs  court  house 
block  would  not  have  been  assessed  at  $16,000,  while  tl\e 
adjoining  larger  blocks,  with  their  great  commercial  build- 
ings, were  assessed  at  about  half  that  amount,  if  such  a  rule 
had  guided  the  exercise  of  the  assessors'  discretion. 

The  plaintiff  was  justified  in  coming  into  a  court  of  equity; 
there  to  show  the  illegal  nature  of  the  assessment  by  extrinsic 
evidence,  and  we  think  that  the  order  appealed  from  should 
be  affirmed. 

Judgment  absolute  should  be  rendered  in  favor  of  the  plain- 
tiff, upon  the  stipulation  of  the  defendants,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Henry  R.  Durfee  et  al.,  as  Executors  of  Charles  G.  Pomb- 
ROY,  Deceased,  Respondents,  v.  Frances  Pomeroy,  Appel- 
lant, Impleaded  with  Others. 

1.  Will  —  Gift  of  Rekts  and  Income.  A  testamentary  gift  of  the 
rents  and  profits  of  land,  or  gift  of  the  income  arising  from  personal 
property,  vests  such  an  estate  in  the  devisee  or  legatee  as  conforms  to  the 
evident  intention  of  the  testator. 

2.  Suspension  of  Power  of  Alienation.  The  fact  that  the  execu- 
tors, as  such,  may  have  to  deal  with  the  income  of  the  vested  interests  in 
order  to  carry  out  the  provisions  of  the  will  does  not  create  any  illegal 
suspensioi/of  the  power  of  alienation. 

3.  Will  Construed.  The  will  of  a  testator  who  left  surviving  a  mar- 
ried daughter  and  an  unmarried  son,  created  two  distinct  trusts,  each  con- 
sisting of  one-half  of  the  residuary  estate,  real  and  personal,  the  rents 
and  income  of  one  to  be  paid  to  the  daughter  for  life,  and  the  rents  and 
income  of  the  other  to  be  paid  to  the  son  until  he  attained  the  age  of 
forty-five,  or  until  such  later  period  at  which  the  executors  might  deem 
him  fit  to  receive  the  principal.  The  will  disclosed  an  intention  that  the 
property  should  follow  the  testator's  blood  in  the  ultimate  disposition 
thereof,  and  in  connection  with  provisions  to  that  intent,  declared  that  if 
the  son,  **in  the  event  of  his  death  within  the  periods  aforesaid,  should 
leave  no  child  or  children  him  surviving,  but  should  leave  a  wife  him 
surviving,  then  she  is  to  have  and  I  devise  and  bequeath  to  her  one-half 
of  the  income  of  said  half  of  the  rest,  residue  and  remainder  of  niy  stiid 
property,  so  long  as  she  shall  remain  his  widow  unmarried,  the  other  one- 
half  of  siiid  income  to  be  held  by  my  said  executors  or  their  successors 
and  paid  by  them  to  and  for  the  use  of  my  daughter.  In  case  the  wife 
of  my  said  son  should  marry  again,  then  the  share  of  said  income  so 
bequeathed  to  her  is  to  go  to  my  daughter  if  she  then  survives  ;  if  not, 
to  her  children."  The  son  died  before  attaining  the  age  of  forty -five, 
childless,  but  leaving  a  widow.  Held,  that  the  provision  for  the  son's 
widow  was  not  void  as  being  under  a  trust  which  was  thereby  made  to 
involve  an  illegal  suspension  of  the  power  of  alienation  ;  but,  /teld,  that 
the  legal  effect  of  the  son's  death  was  to  terminate  the  trust  for  his  bene- 
fit, and  that  the  devise  and  bequest  of  one-half  of  the  income  of  the 
principal  theretofore  tied  up  in  the  trust,  to  his  widow,  vested  in  her  a 
legal  estate  in  one-half  of  the  principal,  real  and  personal,  to  wit,  a  life 
estate  during  her  widowhood. 

Durfee  v.  Pomeroy,  7  App.  Div.  431,  reversed. 

(Argued  December  3,  1897;  decided  January  11,  1898.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  tl\e 
Supreme  Court  in  the  fourth  judicial  department,  ex^ter^ 
June  22,  1896,  affirming  a  judgment  of  Special  Terxxn  coi), 
Btniing  the  will  of  the  late  Dr.  Charles  G.  Pomenoy,  o{ 
Kewark,  N.  Y. 

The  material  portions  of  the  will  are  as  follows : 

"  First.  I  will  and  devise  the  house  and  lot  on  wlxicli  j 
reside,  being  my  homestead,  in  the  village  of  Newark      Afor^ 
said,  including  any  new  house  or  buildings  that  I  maj^',  after 
the  date  of  this  my  will,  put  upon  said  premises,  to  ix^  J^  ^a, 
Rhea  B.  Pomeroy,  for  and  during  his  natural  life;  aad  after 
his  death,  if  he  leaves  a  wife  and  she  has  a  child  or  eliildreu 
by  him  then  surviving,  then  to  his  wife  during  her  life,  Bud 
after  her  death,  to  his  child  or  children  absolutely  in  fee;  // 
he  leaves  no  wife,  but  leaves  child  or  children,  then  at  and  after 
his  death  to  such  liis  child  or  children  absolutely  in  fee;  if  he 
leaves  no  child  or  children,  then  at  and  after  his  death,  to  my 
daughter,  Eliza  A.  Mclntyre,  for  and  during  her  natural  life^ 
and  at  and  after  her  death,  to  her  children  absolutely  in  fce^^ 

Subdivision  second  disposes  of  certain  personal  property  not 
material  to  this  suit. 

"  TM?'d.  All  the  rest,  residue  and  remainder  of  my  real 
and  personal  property  and  estate,  of  every  name,  kind  and 
nature,  wheresoever  situate  (after  deducting  said  homestead 
and  the  articles  and  property  hereinbefore  devised  and 
bequeathed),  I  will,  devise  and  bequeath  to  my  executors  here- 
inafter nained,  and  their  successors  in  trust,  upon  and  unto 
the  uses,  purposes  and  trusts  hereinfter  named,  that  is  to 
say  : 

"  The  equal  one-half  of  said  rest,  residue  and  remainder  of 
my  said  property  and  estate,  I  will,  devise  and  bequeath  to  injr 
said  executors,  and  their  successors,  in  trust  to  receive  the 
rents,  issues,  income  and  profits  (including  one-half  of  the  inter- 
est on  moneys  invested)  thereof,  and  pay  and  apply  the  same 
to  and  for  the  use  of  my  son,  Rhea  B.  Pomeroy,  until  he  shall 
arrive  at  the  age  of  foi*ty-five  years,  if  he  shall  so  long  survive, 
or  in  case  my  said  son  Rhea  should  not  live  to  reach  theageof 
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forty-five  years,  then  to  apply  the  same  to  the  use  of  my  said 
son  during  his  life. 

"  Wlien  my  said  son  shall  arrive  at  the  age  of  forty-five 
years,  if,  in  tlie  judgment  of  my  executors,  or  their  successors, 
he  is  a  ^ober  man  and  fit  to  be  entrusted  witli  said  property, 
then  my  said  executors  or  tlieir  successors  are  to  transfer  and 
convey  said  one-half  of  said  rest,  residue  and  remainder  of  my 
said  property  and  estate  to  my  said  son  absolutely,  to  be  his 
absohitely. 

"  If,  when  my  said  son  arrives  at  the  age  of  forty-five  years, 
he  is  not,  in  the  judgment  of  my  executors  or  their  successors, 
a  sober  man,  and  is  not  fit  to  be  entrusted  with  said  property, 
then  my  said  executors  or  their  successoi's  are  to  retain  the 
same  in  their  hands  and  control  until  sucli  time  as  my  said  son 
shall,  in  their  judgment,  be  a  sober  man,  and  fit  to  be  entrusted 
with  said  property,  and  then  they  are  to  transfer  and  convey 
tJie  same  to  him,  to  be  his  absolutely. 

"  During  the  interval  before  my  said  son  shall  arrive  at  the 
age  of  forty-five  years,  or  longer  if  thej'  should  retain  posses- 
sion and  control,  my  executora  or  their  successors  Are  not  to 
sell  any  of  my  real  estate  without  my  son  Khea's  consent,  nor 
shall  they  during  such  time  repair  or  rebuild  any  of  my  real 
estate  without  his  advice  and  consent,  and  they  are  to  invest  any 
principal  or  any  income  thereof  in  their  hands  not  necessary 
for  immediate  use  for  the  purposes  of  this  will,  in  bond  and 
mortgage  on  real  estate,  or  in  government  or  New  York  State 
securities. 

"  If  my  said  son  previous  to  the  time  of  his  arrival  at  the 
age  of  forty-five  years,  or  previous  to  the  further  time  above- 
mentioned  when  my  said  executors  or  their  successors  shall 
transfer  and  convey  to  him  said  half  of  said  rest,  residue  and 
remainder  of  my  said  pro])erty  as  above  provided,  shall  die, 
leaving  a  child  or  children  him  surviving,  then  my  said  execu- 
tors, or  their  successors,  shall  transfer  and  convey  said  above- 
mentioned  half  of  said  rest,  residue  and  remainder  of  my  said 
property  and  estate  to  such  his  child  or  children  absolutely ;  if 
he,  in  such  event  of  his  death,  withm  the  periods  last  afore- 
74 
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said,  should  leave  no  child  or  children  him  surviving,  but 
should  leave  a  wife  him  surviving,  then  she  is  to  have  and  I 
devise  and  bequeath  to  her  one-half  of  the  income  of  said  half 
of  the  rest,  i-esidue  and  remainder  of  my  said  property,  so  long 
as  she  shall  remain  liis  widow  unmarried,  the  other  one-half 
of  said  income  is  to  be  held  by  my  said  executors  or  their  suc- 
cessors and  paid  by  them  to  and  for  the  use  of  daughter  Eliza 
A.  Mclntyre ;  in  case  the  wife  of  my  said  son  should  marrj 
again,  then  the  share  of  said  income  so  bequeathed  to  her  is  to 
go  to  my  daughter,  Eliza  A.  Mclntyre,  if  she  then  survives ; 
if  not,  to  her  children. 

"  If  my  said  son  Rhea  should  die  before  my  said  executors  or 
their  successors,  shall,  under  the  foregoing  provisions  transfer 
and  convey  to  him  the  said  one- half  of  the  rest,  residue  and 
remainder  of  my  said  property  and  estate,  leaving  no  child  or 
children  or  wife  liim  surviving,  then  my  said  executors  or  their 
successors  are  to  hold  said  one-half  of  said  rest,  residue  and 
remainder,  and  I  bequeath  and  devise  the  same  to  them  in  trust 
to  pay  the  rents,  issues,  profits  and  income,  of  the  same  to  and 
for  the  use  of  my  said  daughter,  her  husband  and  children, 
under  and  upon  the  same  trusts,  and  for  the  same  periods,  as 
are  herein  below  provided  in  regard  to  the  other  one-half  of 
said  rest,  residue  and  remainder  of  my  property  and  estate 
herein  below  devised  and  bequeathed. 

^•^  Fourth.  The  other  one-half  of  all   the  rest,  residue  and 
remainder  of  all  my  said  proj)erty  and  estate  remaining  after 
deducting   the   homestead    and    the    articles    and    property 
bequeathed  in   the   above  paragraphs  of  this   will,    marked 
"  First "  and  "  Second,"  I   will,  devise  and  bequeath   to  my 
executors,  hereinafter  named,  and  their  successors,  in  trust  to 
receive  the  rents,  profits  and  income  thereof  (including  halt 
the  interest  on   moneys  invested),  and  apply  them   to  the  use 
of  my  daughter,  Eliza   A.   Mclntyre,  for   and  during   her 
natural  life,  and  from  and  after  her  death,  to  the  use  of  her 
hus))and,  Samuel  B.  Mclntyre,  and  of  her  children  equally,  share 
and  share  alike,  for  and  during  the  life  of  said    Samuel  B. 
Mclntyre,  that  is,  her  said  husband  is  to  have  one   sliare  and 
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each  of  her  children  is  to  have  one  share  of  said  income,  but 
if  said  Samuel  B.  Mclntyre  should  marry  again  after  the 
decease  of  my  said  daughter,  then  his  share  of  said  income  is 
to  cease,  anything  herein  to  the  contrary  notwithstanding. 

"If  my  said  daughter  should  die  leaving  no  child  or 
children,  but  leaving  a  husband,  said  executors  or  their  suc- 
cessors shall  apply  the  rents,  profits  and  income  of  said  half  of 
said  remainder  of  my  estate  to  his  use  so  long  as  he  remains 
single  and  unmarried,  and  no  longer. 

"  And  if  my  said  daughter  should  die  leaving  no  husband, 
but  leaving  child  or  children,  then  my  said  executors,  or  their 
successors,  are  to  transfer  and  convey  the  said  last-mentioned 
one-half  of  said  rest,  residue  and  remainder  of  my  said 
property  and  estate  to  such  her  child  or  children  absolutely 
and  equally,  and  in  that  case  I  will  and  devise  the  same  to 
them. 

"  If  my  said  daughter  should  die  leaving  a  husband  and  a 
child  or  children,  then  at  and  after  the  death  or  remarriage 
of  her  said  husband,  said  executors  or  their  successors  are  to 
transfer  and  convey  said  half  of  said  rest,  residue  and 
remainder  of  my  said  property  and  estate  to  her  said  child  or 
children,  and  I  will  and  devise  the  same  to  them  in  that  event. 

"  If  my  said  daughter  should  die  leaving  no  husband  or 
children,  then  and  in  that  case  said  half  of  said  residue  and 
remainder  of  said  estate  shall  go  to  my  executors  aforesaid, 
and  their  successors,  the  rents  and  profits  and  income  thereof 
to  be  paid  and  applied  by  them  to  the  use  of  my  said  son 
Rhea  for  the  same  time  as  is  above  provided  for  the  other 
half  of  said  residue  and  remainder,  and  upon  the  same  trusts, 
for  the  same  length  of  time,  and  upon  the  same  conditions  as 
is  above  provided  for  the  other  half  of  said  residue  and 
remainder  of  my  said  property  and  estate." 

(Subdivision  fifth  is  not  material.) 

"  Sixth,  I  will  and  direct  that  a  home  shall  be  provided  for 
my  wife's  sister,  Euretta  Miles,  for  and  during  her  life,  at  my 
homestead,  and  she  shall  have  her  whole  support  from  my 
estate  in  sickness  and  health,  and  burial,  the  expenses  whereof 
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shall  be  paid  by  my  executors  out  of  the  net  income  of  the 
wliole  of  my  estate,  the  burial  of  said  Euretta  Miles  to  be  on 
my  lot  in  the  Xewark  cemetery  unless  she  should  dictate 
otherwise. 

"  In  case  of  my  son  Rhea's  death,  so  he  is  not  at  the  home- 
stead to  keep  house,  and  she  should  wish  to  live  somewhere 
else,  she  is  to  have  the  like  support  elsewhere  where  slie  may 
select. 

"  Seventh.  In  case  I  do  not  put  up  a  family  monument  on 
my  burial  lot  in  the  Newark  cemetery  during  my  lifetime,  then 
my  executors  are  to  put  up  one  at  a  cost  not  to  exceed  $600.00 
nor  less  than  $500.00  within  three  years  after  my  death,  to  be 
paid  for  out  of  the  income  of  my  whole  estate,  the  character 
and  style  of  which  shall  be  determined  by  my  son  Rhea." 

Stephen  K.  Williams  for  appellant.  The  clause  in  question 
for  the  benefit  of  Frances  Pomeroy,  the  son's  wife,  is  uot 
included  in  the  trust.  {Henderson  v.  Henderson^  113  N.  T. 
11 ;  Greene  v.  Greene,  125  N.  Y.  506;  Mann  v.  Witheck,  17 
Barb.  392 ;  Tucker  v.  Tucker,  5  N.  Y.  408 ;  Ili'lli/er  v.  Va?i- 
dewater,  31  N.  Y.  S.  R.  671 ;  lleermana  v.  Robertson,  64  X 
Y.  332;  Horndorfw,  Ilorndorf,  13  Misc.  Rep.  347;  ScholU 
V.  SchoUe,  113  N.  Y.  261 ;  2  Jarman  on  Wills,  842 ;  MuUarky 
V.  Sullivan,  136  N.  Y.  227;  Lamh  v.  Lamh,  131  N.  Y.  227.) 
The  plaintiffs  have  determined  their  rights  by  their  own 
action,  and  also  are  estopped  from  setting  up  the  invalidity  of 
this  provision.  {Starr  v.  Star?\  132  N.  Y.  159 ;  Jieid  v. 
Sjyrufjue,  72  N.  Y.  457 ;  Chipman  v.  Montgomery,  4  Ilun, 
742 ;  r.  Z.  (9.  Co.  v.  Marhurij,  91  [J.  S.  557,  594;  Evers  v. 
Watson,  156  IJ.  S.  527;  Simmons  v.  7?.,  etc.,  R.  Co.,  159  U. 
S.  278 ;  Sullivan  v.  P.,  etc.,  R.  Co.,  94  U.  S.  806 ;  Marhury 
v.  Stone,  17  App.  Div.  352 ;  Kent  v.  Q.  M.  Co.,  78  JS".  Y.  159 ; 
JSr.  B.  Kat.  Bank  v.  C.  Co.,  91  Ilun,  447;  Skinner  v.  Smith, 
134  X.  Y.  240.)  If  the  provision  for  the  son  is  within  the  trust 
it  is  valid,  notwithstanding  Schettler  v.  Smith  (41  N.  Y.  328). 
(Feme  Cont.  Rem.  523  ;  20  Am.  &  Eng.  Ency.  of  Law,  951 ;  1 
R.  S.  723,  §  14;  Reidx.  Bd.  Suprs.,  128  N.  Y.  370 ;  Shipman 
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V.  BoUins,  98  N.  Y.  330 ;  Tiers  v.  Tiers,  32  Hun,  186 ;  98  N.  Y. 
569 ;  Cochrane  v.  Schell,  64  Ilun,  577 ;  140  N.  Y.  526  ;  Kiah  v. 
Grenier,  56  X.  Y.  224 ;  Monarque  v.  Monarque^  80  N.  Y.  326 ; 
Wilsoa  V.  WhiU,  109  N.  Y.  59 ;  Horion  v.  Cantwell,  108  N. 
Y.  268 ;  Fleming  v.  Biirnham,  100  N.  Y.  10 ;  Post  v.  ^ov^/*, 
33  N.  Y.  602  ;  Moore  v.  Appleby,  36  Hun,  371  ;  CampbeU  v. 
Stokes,  142  N.  Y.  23.)  If  the  provision  for  the  widow  is 
invalid,  she  still  has  an  interest  in  the  estate,  dower  and  a  dis- 
tributive share  of  the  personalty.  (1  K.  S.  727,  729,  §§  45, 
60,  61 ;  Adams  v.  Perry,  43  N.  Y.  496 ;  In  re  Living- 
ston, 34  N.  Y.  555;  Stevenson  v.  Lesley,  70  N.  Y.  512; 
Warner  v.  Bur  ant,  76  N.  Y.  133 ;  Bohert  v.  Coming,  89 
N.  Y.  240;  Goebel  v.  Wolf,  113  N.  Y.  405;  Livingston  v. 
Greene,  52  K  Y.  118;  Ilawley  v.  e7a7;i^,  16  Wend.  188; 
In  re  Mahan,  98  N.  Y.  376 ;  Wi7nj)le  v.  Fonda,  2  Johns. 
288 ;  Badley  v.  ^wA/?,  97  N.  Y.  35.)  The  construction  of  the 
will,  adopted  by  the  Special  Term  and  Appellate  Division, 
makes  the  whole  trusts  to  continue  through  more  than  two  lives 
in  being,  and  makes  the  whole  trusts  void  as  violating  the  stat- 
ute against  perpetuities.  {(Jotting y,  Scherrnerhorn,  35  N.  Y. 
S.  K.  125  ;  Colton  v.  Fox,  67  N.  Y.  348 ;  Tilden  v.  Green, 
130  K.  Y.  50;  Benedict  v.  Wehh,  98  N.  Y.  460;  Holly 
v.  M,  B,  Co.,  9  ilisc.  Kep.  702;  Amory  v.  Lord,  9  N. 
Y.  411 ;  Chimns  v.  Clemens,  60  Barb.  369  ;  37  N.  Y.  59. 
Brandt  v.  Brandt,  68  N.  Y.  S.  K.  412.) 

Francis  M.  Finch  for  appellant.  The  testator  gave  to  the 
son's  widow,  directly  and  without  intervention  of  trust  or 
trustee  and  as  a  legal  instead  of  an  equitable  estate,  the  one- 
half  of  the  income  of  half  of  the  residue  and  remainder.  {Mat- 
teson  V.  Matteson,  51  How.  Pr.  276 ;  Griffen  v.  Ford,  1  Bosw. 
123 ;  Mason  v.  Jones,  2  Barb.  229 ;  Manice  v.  Manice,  43  N. 
Y.  303 ;  Purdy  v.  Ilayt,  92  N.  Y.  456.)  All  the  admitted  can« 
ons  of  construction  forbid  the  theory  .hat  the  legacy  of  income 
to  Mrs.  Pomeroy  was  involved  in  the  trust  and  covered  by  it. 
(  Vanderpoel  v.  Loew,  112  N.  Y.  184;  Wright  v.  Breiv,  10 
Wheat.  239 ;  Bawes  v.  Sioun,  4  Mass.  208.) 
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Thomas  Raines  for  respondents.     The  intention  of  the 
testator  governs.     The  general  intent  overrides  any  particular 
intent.     That  intent  is  to  be  ascertained  from  the  language  of 
the  will,  and  when  that  is  expressed  in  unambiguous  language 
no  interpretation  is  required.     (Potter's  Dwarris  on  Stat.  126; 
2  Jarman  on  Wills,  743.)     The  provisions  of  the  will  relative 
to  the  contingency  of  Rhea  leaving  a  widow  and  no  child  are 
void  under  the  statute,  as  they  suspend  the  power  of  aliena- 
tion for  a  period  of  more  than  two  lives  in  being  at  the  exe- 
cution of  the  will  and  at  the  death  of  the  testator.     (  Under- 
wood V.  Curtis^  127  N.  Y.  537 ;  Coster  v.  Lorillard^  14  Wend. 
265;  Cross  v.  (T.  S.  T.   Co,,  131  N.  Y.  330;  Lee  v.  Tower, 
124  N.  Y.  375;  Schettler  v.  Smith,  41  N;  Y.  328;  Gott^. 
Cook,  7  Paige,  521 ;  24  Wend.   641 ;  Be  Kay  v.  Irvi7ig,  6 
Den.  646 ;  King  v.  RundU,  15  Barb.  145 ;  Brown  v.  Evai\JS, 
54  Barb.  605  ;   Yates  v.  Yates,  9  Barb.  345  ;  Savage  v.  Bxirn- 
ham,  17  N.  Y.  561 ;  Oxlez/  v.  Zane,  35  N.  Y.   340.)     The 
counsel  for  defendant  Frances  endeavors,  by  an  extremely 
forced  construction  of  the  provisions  of  the  will  relating  to 
the   possible   widow  of  Rhea,   to  change  such  widow  to  a 
legatee  from  a  beneficiary  and  cestui  que  trust.     He  claims 
that  the  income  comes  to  her  as  a  legacy,  and  that  by  the 
words  "  give,  devise  and  bequeath "  such  income  is  taken 
entirely  out  of  the  general  trust ;  and  that  the  testator  so 
intended.     This  position  is  nntenable.     {In  re  Truslotc,  140 
N.  Y.  605;  Noyes  v.  BlaJceman,  6  N.  Y.  567;  Marx  v. 
McGlynn,  88  N .  Y.  357 ;  1  R.  S.  2179,  §  16 ;   Undertoood  v. 
Curtis,  127  N.  Y.  523.)     The  claim  of  the  appellant,  that  if 
the  provision  for  a  possible  widow  of  Rhea  be  held  to  be 
invalid  all  the  trusts  declared  in  the  will  must  also  be  held 
invalid,  and  that  Dr.  Pomeroy  died  intestate  as  to  the  entire 
residuary  estate,  is  not  well  founded.    {Oriffen  v.  Ford,  1  Bosw. 
123.)     The  suggestion  that  Frances  Pomeroy  has  a  dower  and 
a  distributive  share  of  the  personalty  is  unsound.     {S^nith  v. 
Rockefeller,  3  Hun,  295 ;  Caw  v.  Robertson,  5  N.  Y.   125 ; 
2Wms.  on  Exi-s.   [5th  ed.]   125;  NeweU^.  Nichds,   75  N. 
Y.  78;  Rushmore  v.  Rushnore,  12  N.  Y.  Supp.  776.)     The 
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appellant  has  no  equities  superior  to  those  of  the  heirs  of 
Dr.  Pomeroy.     {Tiers  v.  Tiers,  98  N.  Y.  568.) 

Bartlett,  J.  This  is  an  action  to  construe  a  will  and  the 
courts  below  have  held  that  the  widow  of  testator's  son  was 
provided  for  in  a  trust,  void  as  to  her,  for  the  reason  that  it 
created  an  illegal  suspension  of  the  power  of  alienation.  In 
other  words,  the  will  is  held  to  have  created  but  a  single  trust, 
and  that  it  is  only  invalid  as  to  the  widow  of  the  son,  but  stands 
for  all  other  purposes.  We  are  unable  to  adopt  this  construc- 
tion, and  before  deciding  the  effect  that  must  be  given  to  the 
instrument,  it  is  proper  to  consider  the  situation  of  the  testator 
at  the  time  he  decided  upon  the  testamentary  scheme  which 
appears  not  only  on  the  face  of  the  will,  but  is  justified  by 
those  considerations  that  must  have  acted  upon  his  mind  in 
forming  that  intention  which  is  manifested  in  the  final  dispo- 
sition of  his  estate. 

The  testator  was  a  prominent  physician,  possessed  of  an 
estate  consisting  of  several  farms,  a  hotel,  five  dwelling  houses, 
a  homestead  and  considerable  personal  property.  lie  left  two 
children,  a  married  daughter  and  an  unmarried  son  ;  the 
daughter  had  two  minor  children ;  the  son  was  dissipated. 
The  testator  was  a  widower,  but  his  deceased  wife's  sister, 
Euretta  Miles,  resided  in  his  family. 

If  anything  is  absolutely  clear  in  the  scheme  of  the  will  it 
is  the  intention  of  the  testator  that  his  property  should  follow 
his  blood  in  the  ultimate  disposition  thereof,  and  that  the 
widow  of  his  son,  if  such  a  contingency  ever  presented  as  the 
death  of  the  son  leaving  a  widow  and  no  children,  should  be 
entitled  to  a  certain  portion  of  the  income  of  the  estate  only 
so  long  as  she  remained  unmarried. 

The  testator  was  confronted  by  the  task  of  dealing  with  two 
distinct  and  entirely  different  situations.  The  first  was  to 
determine  how  he  should  provide  for  his  unfortunate  son, 
about  thirty-one  years  of  age  at  the  time  the  will  was  executed 
in  1884,  who  might  survive  for  many  years,  marry,  have  chil- 
dren, and  possibly  forsake  his  evil  habits.     The  second  was  to 


592  DuRFEE  V.  PoMEROY.  [Jan., 

opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  154. 

provide  for  a  daughter  with  a  living  husband  and  minor  chil- 
dren, and  secure  a  portion  of  his  property  to  the  latter. 

In  view  of  this  state  of  affairs  it  was  natural  that  the  testa- 
tor, when  he  came  to  dispose  of  the  residue  of  his  estate, 
should  seek  to  carry  out  his  scheme  by  the  erection  of  two 
distinct  trusts.  An  inspection  of  the  will  discloses  a  plan  in 
entire  harmony  with  the  motives  tliat  influenced  the  testator 
when  he  drew  it. 

In  the  iirst  clause  he  devises  the  homestead  to  his  son  for 
life,  and  after  his  death,  if  he  leaves  a  wife  with  children,  a 
life  estate  in  wife  and  fee  to  children.  If  the  son  died  child- 
less, the  testator's  daughter  took  a  life  estate  and  the  fee 
went  to  her  children. 

We  have  here  a  clear  indication  of  the  manner  in  which 
the  testator  proposed  to  deal  with  the  widow  of  the  son.  He 
seemed  to  contemplate  her  existence  as  not  only  possible,  but 
probable,  and  carefi^lly  guards  the  fee  of  his  real  estate  so  that 
it  shall  follow  his  blood.  This  provision  as  to  the  homestead 
shows  the  affectionate  regard  and  solicitude  entertained  by  the 
testator  for  his  son. 

Tlie  second  clause  bequeaths  certain  valuable  personal  prop- 
erty to  the  son,  and  is  only  important  as  emphasizing  testator's 
love  for  him.  The  third  clause  creates  a  separate  trust  in 
favor  of  the  son,  and  the  fourth  clause  erects  still  another 
deahng  wnth  the  interests  of  the  testator's  daughter,  husband 
and  children. 

The  third  clause  is  in  one  respect  inartificial ly  drawn,  but 
there  is  no  serious  difficulty  in  construing  it,  and  the  intention 
of  the  testator  is  clear.  It  opens  witli  the  formal  words  devis- 
ing arid  bequeathing  the  residue  of  his  property  to  his  execu- 
tors for  the  purposes  of  certain  trusts. 

These  words  may  be  treated  as  merely  introductory,  as  they 
are  followed  by  apt  laneruage  hi  the  third  and  fourth  clauses 
creating  separate  trusts,  each  embracing  one-half  of  the  resid- 
uary estate.  These  trusts  are  not  only  separated  by  the 
arrangement  of  the  will  on  its  face,  but  in  substance  and 
subject-matter. 
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The  trust  for  the  son  opens  with  the  following  language : 
"  The  equal  one-half  of  said  rest,  residue  and  remainder  of  my 
said  property  and  estate  I  will,  devise  and  bequeath  to  my  said 
executors  and  their  successors,  in  trust,  to  receive  the  rents, 
issues,  income  and  profits  (including  one-half  of  the  interest 
on  moneys  invested)  thereof,  and  pay  and  apply  the  same  to 
and  for  the  use  of  my  son,  Khea  B.  Pomeroy,  until  he  shall 
arrive  at  the  age  of  forty-five  years,  if  he  shall  so  long  survive, 
or  in  case  my  said  son  Khea  should  not  live  to  reach  the  age 
of  forty-five  years,  then  to  apply  the  same  to  the  use  of  my 
said  son  during  his  life." 

As  the  son  died  before  he  attained  the  age  of  forty-five 
years,  we  need  not  examine  those  provisions  regulating  the 
manner  in  which  the  trustees  were  to  deal  with  him  and  his 
interests  after  he  attained  that  age.  It  suffices  to  say  that  the 
trust  was  measured  by  the  duration  of  his  life  only.  The 
trust  provided  that  the  executors  could  sell  no  real  estate  with- 
out the  son's  consent,  and  he  was  to  advise  as  to  rebuilding 
and  repairs. 

It  also  provided  that,  if  the  son  died  leaving  a  child  or 
children,  the  executors  should  convey  the  half  of  the  residue 
of  his  estate  to  such  child  or  children  absolutely. 

Tliis  is  of  no  importance  save  as  it  still  further  shows  the 
regard  which  the  testator  had  for  his  son  and  his  children,  if 
any  should  be  born  to  hiu). 

The  son  died  childless,  but  he  left  a  widow,  and  this  brings 
us  to  the  disputed  clause  in  the  will.  It  reads :  "  If  he.  in 
such  event  of  his  death,  within  the  period  last  aforesaid" 
(forty -five  years),-  "  should  leave  no  child  or  children  him  sur- 
viving, but  should  leave  a  wife  him  surviving,  then  she  is  to 
have  and  I  devise  and  bequeath  to  her  one-half  of  the  income 
of  the  said  half  of  the  rest,  residue  and  remainder  of  my  said 
property,  so  long  as  she  shall  remain  his  widow,  unmarried ; 
the  other  one-half  of  said  income  is  to  be  held  by  my  said 
executors  or  their  successors,  and  paid  l)y  them  to  and  for  the 
nee  of  my  daughter,  Eliza  A.  Alclrityre.  In  cjise  the  wife  of 
my  said  son  should  marry  again,  then  the  share  of  said 
75 
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income  so  bequeathed  to  her  is  to  go  to  my  daughter,  Eliza 
A.  Mclntyre,  if  she  then  survives ;  if  not,  to  her  children.^' 

In  the  courts  beh)w  the  trust  for  the  daugliter  in  the 
fourth  clause,  wliich  conveys  to  the  executors  in  separate 
and  aj)t  words  the  other  lialf  of  the  residue  of  the  estate 
in  trust  for  tlie  benefit  of  the  daughter,  including  her  hue- 
band  and  cliildren,  is  blended  with  the  son's  trust  and 
treated  as  a  single  trust,  and  tlie  clause  just  quoted  in  favor  of 
the  son's  widow  is  declared  void,  for  the  reason  that  it  contains 
an  attempted  suspension  of  the  power  of  alienation  of  a  por- 
tion of  testator's  property  beyond  the  period  permitted  bv 
statute,  as  the  son  did  not  marry  until  after  the  death  of  the 
father,  and  there  was  the  possibility  that  he  might  take  as 
wife  one  not  in  being  at  testator's  death. 

We  are  not  called  upon  to  pass  upon  the  correctness  of  this 
decision,  supported  as  it  is  claimed  by  Sehetthr  v.  Smith  (W 
Is.  Y.  32S),  as  the  existence  of  two  distinct  trusts  renders  it 
unnecessary,  but  we  do  not  wish  to  be  regarded  as  yielding 
even  an  implied  assent  to  the  decision  of  the  court  below,  or 
the  binding  force  of  the  authority  cited,  by  reason  of  our 
resort  to  a  different  construction  of  this  will. 

Treating  the  trust  for  the  benefit  of  the  son  as  distinct 
from  his  sister's  trust,  we  have  now  to  consider  the  effect  of 
the  son's  death  upon  the  principal  of  the  fund. 

A  reading  of  the  provisions  for  the  benefit  of  the  son's 
widow,  that  we  have  already  quoted  in  full,  shows  that  when 
the  testator  vested  in  the  widow  the  right  to  one-half  of  the 
income  of  the  trust  estate  during  her  widowhood  or  life,  if 
she  never  remarried,  he  uses  vei'y  different  language  than  that 
employed  by  him  when  he  secures  the  other  half  of  the  income 
of  this  trust  share  to  his  daughter. 

When  dealing  with  the  son's  widow  he  says,  "she  is  to 
have  and  I  devise  and  bequeath  to  her,"  etc.  As  to  the  other 
half  of  the  income  he  says,  "  it  is  to  be  held  by  my  said 
executors  or  their  successors  and  paid  by  them  to  and  for  tlie 
use  of  my  daughter,  Eliza  A.  Mclntyre." 

The  leeral  effect  of  the  son's  death  was  to  terminate  the 
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trust  for  liis  benefit,  and  the  devise  and  bequest  of  one-half 
of  the  income  of  the  principal  tlieretofore  tied  up  in  the 
tnist,  to  his  widow,  vested  in  her  a  legal  estate  in  one  half  of 
the  principal,  real  and  personal,  to  wit,  a  life  estate  during 
her  widowhood,  under  the  familiar  principle  that  a  gift  of  the 
rents  and  profits  of  land,  or  gift  of  the  income  arising  from 
personal  property,  vests  such  an  estate  in  the  devisee  or  leg- 
atee as  conforms  to  the  evident  intention  of  the  testator. 
{Paterson  y.  i:Uis,  11  Wend.  298;  Smith  v.  Post,  2  Edw. 
Ch.  527 ;  JIatch  v.  Bassett,  52  X.  Y.  362  ;  Locke  v.  Farmers' 
Loan  c6  Trust  Co.,  140  N.  Y.  146.) 

During  the  time  the  son's  widow  remains  unmarried,  which 
may  be  her  life,  she  is,  by  virtue  of  her  life  estate,  a  tenant 
in  common  with  the  owners  of  the  principal  of  the  share 
which  was  released  from  the  trust  for  the  benefit  of  the  son 
by  his  death. 

The  fact  that  the  executors,  as  such,  may  have  to  deal  with 
the  income  of  the  vested  interests  in  order  to  carry  out  the 
provisions  of  the  will  does  not  create  any  illegal  suspension. 
{Gil man  v.  Bedel ington,  24  N.  Y.  9-18.) 

It  is  clear  that  the  provision  for  annual  repairs  of  the  home- 
stead in  the  first  clause  of  the  will,  and  for  the  support  of 
Euretta  Miles  in  the  sixth  clause,  and  for  the  erection  of  a 
monument  in  the  seventh  clause,  are  no  part  of  the  trusts  cre- 
ated for  the  son  and  daughter  respectively,  but  are  general 
charges  upon  the  entire  income  of  the  estate,  w^hich  nuist  be 
paid  by  the  executors  as  such  and  not  by  them  as  trustees. 

These  charges  will  of  course  diminish  the  income  of  the 
trust  estates,  and  all  interests  which  vested  at  the  termina- 
tion of  the  son's  trust  are  subject  to  their  payment  in  due 
proportion. 

It  is  very  common  to  make  annuities,  or  other  payments,  a 
charge  upon  an  entire  estate  without  regard  to  whether  it  is 
carved  up  into  trusts  or  vested  interests,  and  such  a  lien  is  a 
testamentary  incumbrance  which  follows  the  estate  under  all 
tlie  provisions  of  the  wull. 

W^e  have  not  considered  it  essential  or  proper  to  decide  all 
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of  the  questions  which  were  deemed  presented  by  the  court 
below. 

This  appeal  requires  us  to  determine  the  interest  in  the 
estate  of  the  testator  of  the  defendant  and  appellant,  Frances 
Poraeroy,  the  widow  of  Rhea  Pomeroy. 

This  question  we  have  decided. 

The  judgments  of  tlie  Special  Term  and  Appellate  Division 
should  be  reversed  and  judgment  ordered  for  the  appellant 
Frances  Pomeroy  in  accordance  with  this  decision,  with  costs 
to  her  in  all  the  courts  payable  out  of  the  estate. 

All  concur,  except  Haight,  J.,  absent. 

Judgments  reversed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Joshua  S.  IIelmer,  Appellant. 

1.  Grimes  —  Jdrisdictiok  op  Court  op  Appeals.  The  Court  of 
Appeals  cannot  review  any  questions  of  fact  on  appeal  in  a  criminal  case, 
except  where  the  judgment  is  of  death;  nor  can  it  review  any  questions 
relating  to  the  sufficiency  of  the  evidence,  where  the  Appellate  Division 
has  affirmed  a  conviction,  by  a  unanimous  decision.    (Const,  art.  6,  §  9) 

2.  Indictment — Penal  Code,  §  592.  The  mere  omission  of  t3» 
words  *'  in  respect  then^to,"  from  an  otherwise  sufficient  indictment,  basetl 
upon  section  592  of  the  Penal  Code,  which  makes  it  a  crime  for  an  officer 
of  a  corporation  to  knowiui^ly  exhibit  a  false  book  to  any  public  officer 
authorized  by  law  to  investigate  its  affairs,  **  with  intent  to  deceive  such 
officer  in  respect  thereto,"  does  not  invalidate  the  indictment. 

3.  Charge  to  Jury  —  Error.  Where  the  charge  to  the  jury  is  erro- 
neous, the  verdict  must  be  set  aside,  unless  it  is  apparent  that  the  error 
did  not  and  could  not  have  affected  the  verdict;  and  it  is  not  for  the 
defendant  to  show  how  he  was  injured  by  it,  but  it  rests  with  the  prose- 
cution to  show  that  no  possible  injury  could  have  arisen  from  the  error. 

4.  Reversible  Error  in  Charge.  On  a  new  trial  of  an  indictment 
based  upon  section  592  of  the  Penal  Code,  charging  the  president  of  a 
state  bank  with  having  knowingly  exhibited  a  false  tickler  or  cash  book 
to  a  bank  examiner,  the  questions  most  seriously  litigated  were  whether 
certain  entries  in  the  book  were  false  to  the  knowledge  of  the  defendant 
and  whether,  with  that  knowledge,  he  exhibited  the  book  to  the  examiner. 
The  evidence  to  estabMsh  these  facts  was  somewhat  circumstantial.  The 
trial  court,  in  charging  the  jury,  after  detailing  the  evidence,  added: 
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"And,  as  the  court  at  C^Deral  Term  had  said,  in  this  case,  that  was  sufll- 
cient  to  satisfy  the  jury  that  there  was  an  inspection  or  presentation  of 
the  books  to  the  examiner."     Held,  th&t  this  constituted  reversible  error. 
People  V.  Helmer,  18  App.  Div.  426,  reversed. 

(Argued  December  3,  1897;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  3,  1897,  which  affirmed  a  judgment  of  a  Court  of 
General  Sessions,  held  in  and  for  the  county  of  Niagara, 
convicting  tlie  defendant  of  exhibiting  false  books  to  one  of 
the  bank  examiners  of  the  state. 

The  defendant  was  indicted  at  a  Court  of  Oyer  and  Terminer 
held  in  and  for  that  county  in  April,  1S94.  At  the  time  of  the 
alleged  offense  he  was  president  of  the  Merchants'  Bank  of  Lock- 
port,  which  was  duly  organized  under  the  laws  of  this  state,  and 
was  in  general  charge  of  its  affairs.  Among  other  books  kept 
in  the  bank  was  one  known  as  the  tickler  or  cash  book,  which 
purported  to  show  correctly  the  cash  on  hand  at  the  close  of 
business  on  each  day.  B.  S.  W.  Cflark  was  a  bank  examiner 
duly  authorized  and  appointed  to  investigate  the  affairs  of 
that  bank.  On  the  morning  of  the  twenty-first  of  September, 
1893,  Clark,  as  such  examiner,  appeared  at  its  banking  office  for 
that  purpose.  The  defendant  was  present  and  was  informed 
by  the  bank  examiner  of  the  purpose  of  his  visit  and  of  his 
desire  to  count  the  cash  before  the  bank  opened  for  business. 
The  books  were  thereupon  presented,  including  the  tickler  or 
cash  book,  and  the  examination  commenced.  The  defendant 
was  present  the  most  of  the  time  until  it  was  concluded. 

t/o^n  G.  Milhurn^  Tracy  C,  Becker  and  Eugene  M.  Ashley 
for  appellant.  The  offense  charged  in  the  indictment  as  to 
the  teller's  tickler  is  not  sustained  by  any  evidence.  (  Wood 
V.  E,  R,  Co,,  72  N.  Y.  196 ;  Peojyle  v.  Rosenberg,  138  N.  Y. 
415.)  Even  if  the  defendant  did  exhibit  the  teller's  tickler  to 
tlie  examiner,  and  knew  that  the  checks  were  recorded  in  it 
mider  the  head  of  currency,  it  was  not  a  false  book  within 
the  meaning  of  the  statute.     (^People  v.  Richards,  108  N.  Y. 


598  Peoplk  v.  Helmeb.  [Jan., 

Points  of  counsel.  [Vol.  154. 

137.)  The  case  made,  being  perfectly  consistent  with  inno- 
cence, it  is  well  settled  that  a  conviction  will  not  be  allowed 
to  stand,  and  the  motion  to  dismiss  the  indictment  and  dis- 
charge the  defendant  brings  this  question  up  for  review  by 
this  court.  {People  v.  Ledwon^  153  N.  Y.  10 ;  People  v. 
Bennett,  49  N.  Y.  137;  People  v.  Owens,  14S  N.  Y.  648.) 
Section  592  of  the  Penal  Code  does  not  cover  an  ordinary 
examination  of  the  affairs  of  a  bank  by  a  bank  examiner. 
{People  V.  Mohjnenx,  40  N.  Y.  118 ;  Drake  v.  Stute;  144 
N.  Y.  414 ;  People  ex  reL  v.  Davenpo7%  91  N.  Y.  574  ;  Peo- 
ple V,  Richards,  108  N.  Y.  137.)  The  defendant  was  deeply 
prejudiced  by  the  submission  to  the  jury  of  the  quarterly 
statement  made  to  the  banking  department  on  the  27tli  day 
of  September,  1893.'  (Code  Crim.  Pro.  §  527.)  The  indict- 
ment was  defective  in  failing  to  charge  that  it  was  presented 
with  intent  to  deceive  the  bank  examiner  "  with  respect 
thereto."  {Lohrnan  v.  People,  1  X.  Y.  379.)  It  wajs  error 
not  to  allow  the  defendant  to  show  his  knowledge  that  during 
the  year  1893  all  the  banks  of  the  city  of  Lockport  were 
receiving  on  deposit  and  carrying  as  cash  checks  of  private 
individuals.     {Kerrains  v.  People,  60  N.  Y.  221.) 

Abner  T,  Hopkins  and  P,  F,  King  for  respondent.  The 
decision  of  the  Appellate  Division  being  unanimous,  this  court 
has  no  jurisdiction  to  review  its  decision.  (Const.  X.  Y.  art. 
6,  §  9;  Ilarroun  v.  Brush  El.  L.  Co.,  152  N.  Y.  212; 
People  ex  rel.  v.  Cullen,  151  N.  Y.  54 ;  People  ex  rel.  v. 
Barker,  152  X.  Y.  417 ;  Szuchy  v.  H.  G.  &  L  Co.,  150  K  Y. 
220.)  The  evidence  fully  sustains  the  conviction.  (L.  1892, 
ch.  689  ;  Peoj)le  v.  Rathhone,  145  N.  Y.  434 ;  Dempsey  v.  K, 
Y.  C  &  IL  R.  R.  R.  Co.,  146  N.  Y.  290 ;  People  ex  reL  v. 
Common  Council  of  Brooklyn,  77  N.  Y.  503 ;  Rawland  v. 
Mayor,  etc.,  83  N.  Y.  372 ;  People  ex  rel.  v.  Nostrandj  46 
N.  Y.  375;  Penal  Code,  §  592;  Szuchy  v.  R.  C.  i&  L  Co., 
150  N.  Y.  220 ;  People  v.  Ilelmer,  85  Ilun,  530 ;  PeopU  v. 
Conroy,  97  N.  Y.  62;  People  v.  Baker,  96  K  Y.  340;  Peo- 
pie  V.  Bennett,  49  N.  Y.  144;  Poole  v.  PeopU,  80  N.  Y. 
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645.)  The  examination  of  the  Merchants'  Bank,  it  being  a 
corporation,  was  clearly  within  both  the  letter  and  the  spirit 
of  section  592  of  the  Penal  Code.  {MoChislcey  v.  Cromwell^ 
11  N.  Y.  601 ;  Piirdy  v.  PeopU,  4  Hill,  397 ;  People  v.  Lam- 
Mer,  5  Den.  0;  People  ex  veL  v.  Davenport^  91  N.  Y.  585; 
Penal  Code,  §  611.)  Every  question  of  fact  was  clearly  and 
fairly  submitted  to  the  jury.  {Szuchy  v.  IL  C,  tfe  L  Co.y 
150  N.  Y.  220.)  The  quarterly  report  was  introduced  in  evi- 
dence and  submitted  to  the  jury  without  objection  or  excep- 
tion. No  question  relative  thereto  can  be  considered  by  this 
court.  (Const.  ]S\  Y.  art.  6,  §  9 ;  Sznchy  v.  IF,  C.  c&  /.  Co., 
150  N.  Y.  220 ;  People  v.  Conroy,  97  X.  Y.  02 ;  People  v. 
Casey,  72  N.  Y.  393;  People  v.  Greenwall,  115  N.  Y.  520; 
Mayer  v.  People,  80  X.  Y.  364 ;  Abb.  Tr.  Brief,  g  598  ;  Biel- 
schofatky  v.  People,  3  Hun,  40.)  The  wr>r(ls  used  in  the  indict- 
ment convey  the  same  meanint^  as  those  used  in  section  592  of 
the  Penal  Code,  and  are,  therefo!*e,  sufficient.  {People  v.  Con- 
voy, 97  N.  Y.  62;  Wharton's  Cr.  Pr.  &  P.  §  236;  People  v. 
Clements,  107  N.  Y.  205 ;  Peojyle  v.  WllUamn,  92  Hun,  354 ; 
149  X.  Y.  1 ;  Code  Crim.  Pro.  §§  282-285,  684.) 

Martin,  J.  The  jurisdiction  Df  this  court  is  limited  to  the 
review  of  questions  of  law  only,  and  no  unanimous  decision 
of  the  Appellate  Division  that  there  is  evidence  supporting  or 
tending  to  sustain  a  verdict  not  directed  by  the  court  can  be 
reviewed  by  the  Court  of  Ap|)eals.  (Const,  art.  6,  §  9 ; 
Szxichy  V.  Hillside  Coal  cfe  Iron  Co.,  150  K  Y.  219 ;  People 
ex  reL  v.  Barker,  152  N.  Y.  417;  Ilarroun  v.  Brush  Elec- 
tric Light  Co.,  152  N.  Y.  212;  Peo2)le  v.  Ledtoon,  153  N. 
Y.  10,  15.)  Consequently  no  questions  of  fact,  or  questions 
relating  to  the  sufficiency  of  the  evidence,  can  be  reviewed  (jn 
this  appeal.     , 

The  indictment  was  based  upon  the  provisions  of  section 
592  of  the  Penal  Code,  which,  so  far  as  material,  ])rovide 
that  an  officer  of  a  corporation,  who  knowingly  exhibits  a 
false  book  to  any  public  officer  authorized  by  law  to  investi- 
gate its  affairs,  with  intent  to  deceive  such  officer  \\\  respect 
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thereto,  is  punishable  by  iinprisonmeut  not  to  exceed  ten 
years.  At  the  close  of  the  testimony  the  defendant  moved  to 
dismiss  the  indictment  npon  the  ground  that  it  did  not  charge 
a  crime.  This  motion  was  denied  and  the  defendant  excepted. 
He  now  contends  that  the  indictment  was  defective  in  faiUngto 
allege  tliat  the  tickler  or  cash  book  was  exhibited  by  the  defend- 
ant to  the  bank  examiner  with  intent  to  deceive  him  m  r^*pe(?^ 
thereto.  The  indictment  in  effect  charged  that  the  defendant,  as 
president  and  director  of  the  Merchants'  Bank  of  Lockport,at 
the  time  named,  feloniously,  willfully,  wrongfully  and  know- 
ingly presented,  exposed  and  exhibited  its  cash  book  or  tickler 
to  B.  S.  W.  Clark,  a  public  officer  duly  authorized  and  commis- 
sioned to  investigate  the  affaii's  of  that  bank,  with  intent  to 
deceive  sucli  public  officer,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided.  The  only  omission  claimed  is  of 
the  words  "  in  respect  thereto."  While  it  may  be  that  under 
the  strict  and  technical  rules  of  the  common  law  this  indictment 
might  be  regarded  as  defective,  yet,  under  the  liberal  procedure 
established  by  our  statutes  we  think  it  was  sufficient.  Under 
the  present  practice,  an  indictment  is  sufficient  if  the  act  or 
omission,  charged  as  a  crime,  is  plainly  and  concisely  set  forth 
with  such  a  degree  of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment  according  to  the  right  of  the  case,  and  no 
indictment  is  insufficient  by  reason  of  any  imperfection  in 
matter  of  form  which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant,  upon  the  merits.  Nor 
does  any  error  or  mistake  therein  render  it  invalid,  unless  it 
actually  prejudices  or  tends  to  prejudice  the  defendant  in 
respect  to  a  substantial  right.  (Code  Criminal  Procedure, 
§§  284,  285,  684.)  The  purpose  of  an  indictment  is  to  iden- 
tify the  charge  against  a  defendant,  so  that  his  conviction  or 
acquittal  may  inure  to  his  subsequent  protection,  and  to  appiise 
him  of  the  nature  and  character  of  the  offense  charged  and  of 
the  facts  which  may  be  proved,  so  as  to  enable  him  to  prepare 
his  defense.  When  tested  by  these  principles  it  is  obvious 
that  the  indictment  was  sufficient,  as  there  was  no  defect  which 
affected   any  substantal   right   of    the  defendant.      It  fairly 
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apprised  him  of  the  facts  to  be  proved  against  him,  and  so 
clearly  identiiSed  the  crime  charged  that  a  judgment  would 
protect  him  from  a  subsequent  conviction.  Hence,  we  are  of 
the  opinion  that  the  defendant's  exception  to  this  ruling  was 
not  well  taken. 

The  defendant's  counsel  also  insists  that  the  court  erred  in 
admitting  in  evidence  the  quarterly  report  of  the  Merchants' 
Bank,  showing  its  condition  on  the  nineteenth  day  of  Sep- 
tember, 1893,  which  was  signed  and  verified  by  the  defend- 
ant. It  was  proved  upon  his  cross-examination,  and  was 
obviously  admissible  to  contradict  his  testimony.  As  it  was, 
however,  received  without  objection  or  exception,  it  presents 
no  question  which  can  be  revie\Yed  upon  this  appeal. 

On   the  trial  the  questions  most  seriously    litigated  were 
whether  certain  entries  in  the  tickler  or  cash  book  were  false 
to  the  knowledge  of  the  defendant,  and  whether,  with  that 
knowledge,  he  exhibited  it  to  the  bank  examiner.     The  evi- 
dence to  establish  these  facts  was  to  some  extent  circumstan- 
tial.    In  submitting  the  case  to  the  jury,  the  learned  trial 
judge,  after  charging  that  there  was  no  direct  evidence  to 
show  that  the  defendant  exhibited  this  book  to  the  bank  exam- 
iner, and  that  he  was  in  and  about  the  bank  and  knew  the 
purpose  of  the  visit  of  the  examiner,  then  added  :  "And,  as 
the  court  at  General  Term  had  said,  in  this  case,  tliat  was  suffi- 
cient to  satisfy  the  jury  that  there  was  an  inspection  or  pre- 
sentation of  the  books  to  the  examiner."     That  part  of  the 
charge  was  excepted  to  by  the  defendant,  and   this  exception 
presents  the  only  serious  question  in  the  case.     The  possible 
effect  of  that  portion  of  the  charge  was  to  convey  the  idea 
that  the  General  Term  had  determined  the  precise  question 
which  was  before  the  jury.     It  is  manifest  that  this  statement 
was    improper,  as  the  question  whether  the  defendant  had 
knowingly  exhibited  false  hooks  to  the  examiner  was  purely 
one  of  fact  to  be  determined  by  the  jury  from  the  evidence 
betorG  it,  unprejudiced  by  any  statement  as  to  wliat  another 
conrt  might  have  said  upon  that  subject.     The  obvious  conse- 
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quence  of  that  portion  of  the  cliarge  was  to  create  a  tendency 
on  tlie  part  of  the  jury  to  rely  upon  wlmt  it  may  have  under- 
stood to  liave  been  the  decision  of  the  General  Term,  rather 
than  upon  the  evidence.  While  it  may  be  that  it  had  iiosncb 
effect,  still,  as  such  a  result  may  have  been  ])roduced,  it  can- 
not be  said  that  the  error  was  harmless.  Where  a  charge  is 
erroneous  the  verdict  must  be  set  aside,  unless  it  is  apparent 
that  the  error  did  not  and  could  not  have  affected  the  vti'dict. 
It  is  not  for  the  defendant  to  show  how  he  was  injured  by  it, 
but  it  rests  with  the  prosecution  to  show  that  no  possible  injury 
could  have  arisen  from  the  error.  {Greene  \.  W/u'U,Ti^. 
Y.  405 ;  Clarl'e  v.  Dnteher,  9  Cow.  674 ;  ^iol'es  v.  Peofh, 
53  N.  Y.  104;  People  v.  Corey,  148  N.  Y.  47(3;  /V()/>?ev. 
Strait^  154  N.  Y.  1()5 ;  People  v.  Koerner,  154  N.  Y  355.) 
We  are  of  the  opinion  that  the  defendant's  exception  to  tlie 
charge  wr.s  well  taken,  and  as  we  cannot  s*iy  that  it  eonltl  by 
no  possibiHty  have  prejudiced  the  defendant,  it  follows  that 
the  judgment  must  be  reversed  and  a  new  trial  granted. 

O'Brien,  J.  (dissenting).     The  defendant  was  convicted  of 
a  felouy  under  §  592  of  the  Penal  Code,  upon  an  indictment 
charging  him  with  having  exhibited  to  an  examiner  of  the 
bank  department  a  false  book  concerning  the  condition  of  a 
state  l)auk,  of  which  lie  was  the  president,  and  which  suUee- 
queiitly  failed.     On  the  argument  of  the  appeal  in  this  court 
his  counsel  insisted  that  there  was  no  evidence  whatever  in 
the  case  upon  whicli  the  issues  of  fact  could  properly  have 
been  submitted  to  tlie  jury.     On  the  part  of  the  People  this 
contention  is  answered  by  the  suggestion  that  whether  there 
was  evidence  or  not  this  court  has  no  jurisdiction  to  look  into 
the  record  for  the  purpose  of  ascertaining  tliat  fact,  or  to 
exatnine  such  a  question  when  the  Appellate  Division  has 
atHrmed  the  conviction  by  a  unanimous  vote,  as  it  has  iulUi^ 
casL^     The  principle  is  of  so  much  importance,  and- the  decis- 
ion of  the  majority  of  this  court  upon  the  point  is  such  a  mde 
departure  from  what  seems  to  me  to  be  the  law  of  the  case, 
that  I  am  constrained  to  dissent  from  the  doctrines  of  the 
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prevailing    opinion,   which    sustains   the   contention   of  the 
prosecntion. 

The  point  is  made  by  the  district  attorney  that  when  an 
issue  of  fact  has  been  joined  upon  an  indictment  and  a  con- 
viction for  any  offense,  not  punishable  by  death,  is  followed 
by  unanimous  affirmance  at  the  Appellate  Division,  that  this 
court  is  deprived  of  all  jurisdiction  to  examine  the  record  to 
see  whether  the  accused  has  been  convicted  upon  evidence,  or 
without  any  evidence  whatever.  If  this  proposition  be  cor- 
rect, then  all  appeals  to  this  court  in  such  cases  ought  to  be 
prohibited,  since,  if  we  have  no  power  to  examine  such  a  vital 
and  fundamental  question,  we  should  not  be  required  to  listen 
to  arguments  that  deal  only  with  the  competency  or  relevancy 
of  questions  propounded  to  witnesses,  or  with  the  language  in 
which  the  trial  judge  may  have  instructed  the  jury.  The 
most  important  question  in  a  criminal  case  is  whether  the 
a<;cused  is  innocent  or  guilty,  and  that  must  always  depend 
upon  the  evidence.  But  if  we  must  shut  our  eyes  against  the 
record  and  cannot  be  permitted  to  inquire  whether,  in  any 
case,  where  the  court  below  is  unanimous,  any  evidence  has 
been  produced  against  the  accused,  then,  certainly,  all  minor 
questions  ought  to  follow  the  principal  one. 

The  contention  of  the  learned  district  attorney  practically 
assei'ts  that  in  all  such  criminal  cases  the  most  important  ques- 
tion  of  law  must  be  regarded  as  finally  determined  by  the 
unanimous  decision  of  the  Appellate  Division,  and  that  this 
court  can  deal  only  with  questions  that  are  generally  insignifi- 
cant.    Since  this  court  is  disposed  to  sustain  the  contention  of 
the  district  attorney,  that  we  have  no  power  to  inquire  whether 
tlie  defendant  was  convicted  with  or  without  evidence,  the  rea- 
sons for  such  a  conclusion  certainly  merit  some  examination. 
The  general  ground  upon  which  the  conclusion  rests  is  that 
the  power  which  this  court  ha«  always  exercised,  to  examine  and 
decide  all  questions  of  law  in  criminal  cases  that  come  properly 
before  it,  has  been  withdrawn  by  force  of  article  6,  §  9,  of  the 
Constitution.     It  is  clearly  provided  in  that  section  that,  except 
-where  the  judgment  is  of  death,  the  jurisdiction  of  this  court 
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shall  be  limited  to  the  review  of  questions  of  law.     But  the 
question  before  us,  whether  there  is  any  evidence  to  sustain 
the  verdict,  is  a  question  of  law,  and  nothing  else.     Since  the 
decision  of  Lord  Mansfield  in  the  case  of  Carpenteri  Com- 
pany V.  Ilayivard  (1  Doug,  374),  it  is  elementary  law  th»t  the 
question  wliether  there  is  any  evidence  is  for  the  court,  and 
whether  sutficient  evidence,  is  for  the  jury.     (1  Greenleaf  Ev. 
§  49.)     When  the  trial  judge  was  requested  to  decide  that 
there  was  was  no  evidence  to  submit  to  the  jury,  this  request 
raised  simply  a  question  of  law,  and  that  is  the  very  question 
that  is  now  before  us,  but  which  the  court  dechues  to  enter- 
tain for  want  of  jurisdiction.     The  nature  of  the  question  was 
stated  in  this  court  by  Judge  Grover  in  the  case  of  Mason  v. 
Lord  (40  N.  Y.  476),  in  this  language :  "  An  appeal  to  this 
court  can  only  be  taken  upon  the  law.    The  question,  then,  is, 
wliether  finding  a  fact  without  any  evidence  to  sustain  it  is  an 
error  of  law.     The  statement  of  the  question  would  seem  to 
suggest  the  answer :    A  finding  of  facts  must  always  be  based 
upon  evidence,  and  where  none  is  given  tending  to  show  an 
attirmative  fact,  it  is  contrary  to  law  to  find  such  fact  against 
a  party  traversing  it.    *    *    *    When  th'e  alleged  error  is  a  find- 
ing of  fact  contrary  to  the  weight  of  the  evidence,  it  is  within 
the  meaning  of  the  Code  providing  for  appeals  an  error  of 
fact,  of  which  this  court  can  take  no  cognizance.     When  it  is 
the  finding  of  a  fact  without  any  evidence,  or  the  refusal  to 
find  a  fact  proved  by  uncontroverted  evidence,  it  is  a  legal 
, error  which  is  available  in  this  court."     This  court  has  so  often 
held  that  such  a  question  is,  in  its  very  nature  and  substance, 
a  purely  legal  question,  that  it  is  idle  to  pursue  such  an  inquiry. 
It  follows,  therefore,  that  the  present  Constitution  by  enact- 
ing that  tlie  jurisdiction  of  this  court  should  be  confined  to 
questions  of  law,  has  not  made  any  new  rule  in  criminal  cases. 
This  court  never  had  any  jurisdiction  to  review  facts  in  a 
criminal  case,  excej)t  in  capital  cases,  and  the  Constitution 
made  no  change  in  the  practice  in  that  respect.     It  will  be 
seen,  therefore,  that  the  question  we  are  now  considering  is  a 
question  of  law  and  nothing  else. 
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The  limitations  upon  appeals  to  this  court  are  embraced  in 
three  sentences  of  article  6,  §  9,  of  tlie  Constitution.     When 
these  limitations  are  carefully  analyzed  it  is  plain,  I  think,  that 
they  have  no  application  to  criminal  cases  and  that  they  relate 
wholly  to  appeals  in  civil  cases.     This  section  of  the  Constitu- 
tion  provides  that,  except  where  the  judgment  is  of  death, 
appeals  may  be  taken  as  of  right  to  this  court,  only  from  judg- 
ments or  orders  entered  upon  decisions  of  the  Appellate  Divis- 
ion finally  determining  actions  or  special  proceedings,  and 
from  orders  granting  new  trials  on  exceptions,  where  the  appel- 
lant stipulates  that,  upon  affirmance,  judgment  absolute  shall 
be  rendered  against  him.     The  two  provisions  to  which  I 
have  referred  clearly  point  out  the  cases  and  the  questions 
that  may  be  brought  to  this  court,  as  well  as  the  tribunal  from 
which  tlie  appeal  must  be  taken.     The  questions  must  be 
questions  of  law.     The  appeal  must  come  from  the  Appel- 
late   Division,  and   only  from  such   judgments  and    orders 
described,  when  claimed  as  matter  of  right.     The  question 
then  is,  whether  these  limitations  have  any  application  to  this 
case,  or  any  other  criminal  case.    My  brethren  think  that  they 
do  apply  to  criminal  as  well  as  to  civil  cases,  and  it  is  quite 
evident  that  they  have  been  greatly  influenced  in  arriving  at 
that  conclusion  by  the  fact  that,  in  both  of  these  clauses  of 
the   section,  judgments  of  death  are  mentioned  by  way  of 
exception.     It  seems  to  me  that  this  view  is  quite  misleading. 
The    purpose  and  intention  of   the  lawmakers  in  inserting 
these  words  of  exception  are  very  plain.     But  for  the  excep- 
tion  in  the  first  clause  it  might  be  claimed  that  the  jurisdic- 
tion  of  this  court  to  review  the  facts  in  a  capital  case  was 
witlidrawn,  and  in  tlie  second  clause  the  exception  was  clearly 
intended  for  no  other  purpose  than  to  enable  the  court  to  con- 
tinue to  entertain  appeals  in  the  same  class  of  cases  directly 
from    the  trial   court.     In   other   words,  capital  cases  were 
excepted  from  the  requirement  that  appeals  nnist  be  taken 
only  from  the  Appellate  Division  and  on  questions  of  law. 
It   is   perfectly  plain  that  the  intention  was  to  preserve  the 
jurisdiction  of  this  court  in  capital  cases,  just  as  it  was  before, 
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from  the  application  of  the  general  words  of  the  Constitution 
confining  jurisdiction  to  questions  of  law  and  to  appeals  from 
the  Appellate  Division.     Since,  in  all  other  criminal  cases, 
appeals  could  (»nly  be  made   under  existing  laws   from  the 
Api)ellate   Division   and    on   questions   of   law,  it   was  not 
necessary  to  excej)t  them  from   the  general  words  in  order 
to   retain    the   same    jurisdiction    over   them    that   we  liad 
before.     But,  singularly  enough,  tlie  attempt  of  the  framers 
of  the  Constitution  to  preserve  the  jurisdiction  of  this  court 
in  all  criminal  cases,  just  as  it  had  always  existed,  is  now  used 
as  an  argument  to  show  that  they  intended  to  change  and 
limit  it.     Words  which  are  obviously  words  of  exception  are 
made  to  perform  the  office  of  words  of  inclusion,  and  the 
argument  is  niade  that  since  capital  cases  are  exce])ted  from 
the  limitations  of  the  Constitution,  all  other  criminal  cases 
must  necessarily  be  in<;luded.     I  confess  I  am  wholly  unable 
to  understand  or  appreciate  the  argument  against  our  juris- 
diction over  all  the  (questions  j)resented  by  the  record  in  this 
case  which  is  based  upon  those  words  of  exception  in  the  sec- 
tion.    The  office  of  the  exception  was  to  exclude  from  the 
limitations  the  cases  excepted.     It  did   not  operate  to  draw 
any  other  cases  in. 

But  a  little  closer  analysis  of  the  words  of  the  section  will 
dissipate  all  doubt  derived  from  a  careless  reading.  It  is 
clear,  beyond  any  dispute,  that  by  the  provisions  of  the  sec- 
tion, appeals  to  this  court  as  matter  of  right,  can  be  made  ia 
three  cases  only  ;  (1)  Judgments  finally  determining  actions. 
(2)  Final  oi-ders  in  special  proceedings.  (3)  Orders  granting 
new  trials  upon  exceptions  where  the  appellant  stipulates  that 
judgment  absolute  may  be  rendered  in  case  of  atlirmance.  It 
is  these  three  classes  of  appeals  that  the  section  regulates  and 
prescribes  the  powers  and  duties  of  this  court  upon  the  hear- 
ing. When  we  are  forbidden  to  review  any  particular  ques- 
tion of  law,  it  must  be  some  question  embraced  in  a  record 
before  this  court  in  some  one  of  the  three  cases  mentioned, 
for  no  other  cases  can  come  here  under  that  section  as  matter 
of  right.     Xow,  if  it  can  be  shown  that  the  three  classes  of 
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cases  .mentioned  in  the  section  are  civil  cases  only,  then  it  will 
be  denionstmted  that  the  limitations  of  the  section  upon 
appeals  to  this  court  have  no  application  to  criminal  cases,  but 
that  they  have  been  left  by  the  Constitution  just  where  they 
were  before,  regulated  by  statute  and  under  the  power  of  the 
Legislature.  It  must  be  admitted  that  in  civil  cases,  at  least, 
no  appeal  can  be  taken  to  this  court,  as  matter  of  right,  from 
any  decision  unless  it  comes  within  one  of  the  three  classes 
above  mentioned,  and  the  Legislature  cannot  enlarge  the 
jurisdiction,  since  the  Constitution  forbids  it.  The  language 
is  that  appeals  may  be  taken  07ili/  from  the  judgments  and 
orders  there  specified.  But,  obviously,  this  limitation  has  no 
reference  whatever  to  criminal  cases.  Let  us  examine  the 
three  classes  designated,  in  the  inverse  order  in  which  they  are 
enumerated  in  the  Constitution  and  see  if  this  is  not  so. 

(1)  Appeals  from  orders  granting  new  trials  on  exceptions, 
where  the  party  stipulates  that  judgment  absolute  may  be 
given  against  him  in  case  of  affirmance.  I  assume  that  no 
one  will  claim  that  any  appeal  which  is  conditioned  upon  a 
stipulation  for  judgment  absolute  could  possibly  have  any 
application  to  a  criminal  case,  or  that  a  person  charged  with  a 
crime  was  obliged  to,  or  could,  stipulate  in  writing  for  his  own 
conviction.  It  is  hardly  necessary  to  say  that  such  an  appeal 
was  never  known  to  criminal  procedure,  whereas,  it  has  long 
beeix  familiar  to  the  practice  on  the  civil  side  of  the  court. 
The  notion  that  such  an  appeal  ai)plies  to  criminal  cases  is  so 
absurd  that  this  class  of  appeals  need  not  be  further  consi(Jered. 

(2)  Appeals  from  final  orders  in  special  proceedings.  A 
special  i)roceeding  is  a  civil  remedy.  It  was  always  knoAvn  as 
sucli  and  is  so  expressly  defined  by  statute.  (Code  Civ.  Pro. 
sec.  3348.)  The  autliors  of  the  Constitution  used  the  term  in 
tlie  sense  in  which  it  was  generally  understood.  The  record 
before  us  shows  that  the  defendant  was  prosecuted  upon  an 
indictment  for  a  public  offense.  It  is  not  conceivable  that 
any  one  will  contend  that  it  was  a  special  proceeding  within 
the  meaning  of  the  Constitution.  This  disposes  of  two  of 
the  three  classes  of  appeals  that  the  Constitution  deals  with. 
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(3)  But  oue  other  class  remains  to  be  considered,  and  that 
is   appeals  from  final  judgments   which  determine  actions. 
What  is  an  action  ?     The  term  has  been  used  in  tlie  law  for 
ages.     In  its  primary  and  popular  sense  it  had  no  application 
to  a  criminal  prosecution.     It  applied  to  a  claim  or  demand 
made  before  a  tribunal  to  secure  some  civil  right  or  to  pre- 
vent or  redress  some  civil  injury.     It  was  not  used  in  the 
common  law  to  describe  a  proceeding  for  the  punishment  of  a 
crime,  any  more  than  it  was  in  military  law  to  describe  a  pro- 
ceeding for  the  punishment  of  a  military  offense.     In  recent 
times  the  term  has  been  defined  by  statute  in  words  broad 
enough  to  embrace  a  proceeding  for  the  punishment  of  a 
public  offense  by  indictment,  but  the  lawmakers  were  care- 
ful, in  order  to  avoid  confusion,  to  classify  actions  and  to 
define  a  prosecution  for  the  punishment  of  a  public  offense 
by  indictment  and  trial  as  a  crif/iinal  action.     (Code  Civ. 
Pro.  §  3333,  &c. ;  Code  Cr.  Pro.  §  5.)     It  is  significant  that 
the  authors  of  the  Constitution  said  nothing  about  criminal 
actions  or  crimes,  but  used  the  word  "  action  "  in  its  primary 
and  popular  sense,  and,  therefore,  as  applicable  to  civil  actions 
only.     Wlien  we  look  for  the  general  definition  of  the  word, 
as  used  in  the  law,  we  find  that  it  does  not  include  a  criminal 
prosecution  and  in  most  definitions  that  sense  is  expressly 
excluded.     (Burrill ;  Bouvier ;  Century  Die. ;  Stimson's  Law 
Glossary.) 

There  can  be  no  mistake  with  respect  to  the  language  of 
the  section.  It  permits  appeals  in  only  the  three  cases  that 
have  been  mentioned,  and  each  class  is  designated  in  careful 
and  accurate  terms,  that  is,  final  judgments  in  actions,  final 
orders  in  special  proceedings,  and  orders  granting  new  trials 
where  stipulation  for  judgment  absolute  is  given.  By  no 
refinement  of  thought  or  language  can  there  be  a  place  made 
in  any  of  these  three  classes  for  an  appeal  in  a  criminal  ease. 
How  can  the  limitations  of  the  section  possibly  apply  to 
appeals  other  than  the  classes  there  designated  ?  When  we 
hold  that  the  restrictions  of  the  section  apply  to  all  appeals 
that  this  court  may  entertain,  then  the  conclusion  is  irresisti- 
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ble  that  the  Constitution  permits  no  appeals  in  any  criminal 
case  to  this  court,  since  they  do  not  fall  within  any  of  the 
three  classes  to  which  our  jurisdiction  is  there  limited.  This 
dilemma  can  be  escaped  only  by  adopting  the  obvious  and 
more  rational  view  that  the  restrictions  apply  only  in  civil 
cases. 

We  can  then  look  for  the  right  of  appeal  in  such  cases,  and 
the  power  of  the  court  with  respect  to  the  questions  to  be 
reviewed,  elsewhere  than  in  the  Constitution,  and  we  find  it, 
as  we  sliall  see  hereafter,  in  the  statute  law  on  the  subject, 
which  has  not  been  affected  in  the  least  by  the  limitations 
referred  to,  but  remains,  except  as  to  some  verbal  changes 
adopting  the  new  names  given  to  the  several  courts,  just  as  it 
was  before. 

But  this  is  not  all  that  may  be  said  concerning  the  meaning 
of  the  word  actions,  as  used  in  the  section  of  the  Constitution 
now  under  consideration.  The  meaning  of  a  word  is  fre- 
quently determined  from  the  company  in  which  it  is  found ; 
and  when  the  eminent  lawyei*s  who  framed  this  section  asso- 
ciated together  in  the  same  section  actions,  special  proceedings 
and  orders  granting  new  trials,  with  a  stipulation  for  judgment 
absolute,  it  would  simply  be  a  pervei^sion  of  language  to  hold 
that  they  had  any  reference  to  criminal  cases.  Moreover,  if 
the  plirase,  "  final  judgments  determining  actions,"  lias  any 
application  to  criminal  cases,  then,  clearly,  a  judgment  entered 
n]>on  a  verdict  of  acquittal  would  be  such  a  judgment,  since  it 
certainly  determines  the  action,  if  action  it  be,  and  is  final  in 
its  nature.  It  would  then  follow  that  the  People  had  now  the 
right  to  appeal  to  this  court>from  a  judgment  in  a  criminal  case 
where  the  accused  was  acquitted  by  the  jury,  something  that 
was  never  known  before,  and,  of  course,  was  not  intended. 

We  will  presently  see  what  havoc  the  construction  of  the 
Constitution  contended  for  by  the  People  in  this  case  must 
inevitably  play  in  other  directions  with  the  whole  statutory 
plan  of  criminal  procedure  as  it  exists  in  this  state.  But  there 
is  still  another  provision  in  the  section  of  the  Constitution  so 
77 
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often  referred  to  that  must  be  noticed.     "No  unanimouB 
decision     *     *     *     that  there  is  evidence  supporting,  or  tend- 
ing to  sustain,  a  finding  of  fact  or  a  verdict  not  directed  bj 
tlie  court,  shall  be  reviewed  by  the  Court  of  Appeals."    This 
is  supposed  to  be  the  edict  that  has  swept  away  our  jurisdic- 
tion to  review  the  most  substantial  question  in  this  record,  or 
that  can  appear  in  any  criminal  record.     By  section  one  of  the 
judiciary  article  of  the  Constitution,  the  jurisdiction  of  this 
court,  as  it  previously  existed,  is  retained,  except  so  far  as  it 
might  be  inconsistent  with  that  article.     The  Code  of  Criminal 
Procedure  was  then  in  force  and  had  been  for  several  years, 
and  in  that  statute  our  jurisdiction  in  criminal  cases  was  clearly 
defined  and  regulated.     That  same  jurisdiction,  and  all  other 
laws  not  repugnant  to  the  Constitution  were  expressly  retained, 
and  remain  untouched.     All  the  changes  and  limitations  with 
respect  to  our  power  to  review  cases  upon  appeal  were  expressed 
in  the  new  Constitution  in  a  single  section  of  four  sentences, 
and  the  provision  above  quoted  is  one  of  them.     What  is  its 
true  scope  and  meaning  ?    Most  clearly  it  has,  in  certain  cases, 
withdrawn  from   this  court  the  power  to  review  a  specified 
question  of  law  that  it  had  the  power  to  review  before  and 
had  freely  exercised.     That  question  of  law  was  the  one  I 
have  already  explained,  namely,  whether  there  is  or  is  not 
evidence  in  the  record  supporting  or  tending  to  sustain  a  find- 
ing of  fact  or  a  verdict  not  directed  by  the  court.     But  in 
what  cases  was  the  power  to  review  this  question  withdrawn  ? 
Certainly  not  in  criminal  cases,  which  the  section  did  not 
deal  with  at  all,  but  only  in  the  three  cases  where  the  right  of 
appeal  depended  upon  the  provisions  of  that  section,  and  it 
has  been  shown  that  these  were  civil  cases  and  nothing  else. 

If  anything  more  is  needed  in  support  of  this  proposition 
it  can  be  found  in  the  language  of  the  limitation  itself.  A 
finding  of  fact  has  no  proper  application  to  the  result  of  a 
trial  of  an  indictment.  While,  of  course,  facts  are  found,  yet 
the  determination  of  the  jury  in  such  a  case  was  never,  I  * 
venture  to  say,  expressed  in  the  fundamental  law  of  any  state 
by  such  words.     A  verdict  certainly  does  apply  to  such  a  case, 
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but  the  word  has  been  carefully  qualified  in  the  provision,  and 
there  it  is  "  a  verdict  not  directed  by  the  court."  Who  ever 
heard,  at  least  in  modern  times,  of  a  verdict  in  a  criminal  case 
directed  or  not  directed  by  the  court  ?  In  civil  cases  such  an 
expression  has  a  definite  meaning,  and  is  well  understood, 
since  the  court  has  power  to  direct  a  verdict  for  the  plaintiff 
or  the  defendant  according  to  the  proof ;  but  the  terms  are 
wholly  out  of  place  in  criminal  procedure.  And  here,  again, 
when  we  find  the  authors  of  the  Constitution  associating 
together,  in  order  to  express  a  distinct  idea,  such  words  as  a 
finding  of  fact j  or  a  verdict  not  directed  hy  the  courts  the 
conclusion  is  plain  that  they  had  reference  to  civil  and  not 
criminal  cases. 

It  must  always  be  borne  in  mind  that  section  nine  deals 
only  with  the  classes  of  appeals  there  distinctly  specified,  and 
whether  these  appeals,  or  any  of  them,  include  criminal  cases 
i&  the  pivot  of  the  whole  question.     It  will  be  observed  that 
the  limitation  now  under  consideration  appUes  to  a  decision^ 
It  is  called  a  unanimous  decision  of  the  Appellate  Division. 
What  does  the  word  decision  here  mean  ?     It  is  used  in  the 
plural  form  in  the  next  sentence  of  the  section  providing  that 
appeals  may  be  taken  of  right  only  from  judgments  or  orders 
entered  upon  decisions  of  the  Appellate  Division.     In  both 
cases  the  word  is  used  in  the  same  sense  and  refers  to  the  same 
tiling,  and  this  court  has  so  expressly  decided.     {People  exreh 
Manhattan  li,  Co.  v.  Barker^  152  N.  Y.  434.)    It  is  plain, 
then,  that  it  must  refer  to  the  formal  judicial  determination 
which  authorizes  the  entry  or  enrollment  of  the  judgments  and 
orders  designated  in  the  section ;  that  is  to  say,  final  judgments 
\i\  actions,  final  orders  in  special  proceedings,  and  orders  grant- 
ing new  trials.     It  has  been  shown  that  those  are  judgments  and 
orders  in  civil  cases,  and  cannot  possibly  be  anything  else,  and,  if 
I  am  right  in  that,  it  must  follow  that  the  decisions  specified  in 
the   two  sentences  of  the  section  must  be  decisions  in  civil 
cases  only,  and  hence  the  "unanimous  decision"  referred  to  in 
the  limitation  .must  be  a  decision  in  a  civil  case.     Whoever 
claims  that  it  can  possibly  have  any  reference  to  a  criminal 
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case  should  be  able  to  show  that  such  cases  are  embraced 
within  the  three  classes  designated. 

I  have  now  examined  each  of  the  three  provisions  of  sec- 
tion 9,  which  embodies  all  the  limitations  that  the  Constitution 
lias  imposed  upon  api)eal8  to  this  court.  That  section,  as  we 
have  already  seen,  deals  only  with  three  classes  of  appeals, 
and  these  classes  are,  as  it  seems  to  me,  civil  cases  only.  If 
the  section  should  be  construed  to  apply  to  all  appeals,  it 
would  have  the  eflfect  of  excluding  appeals  in  criminal  cases 
entirely. 

It  is  worthy  of  note  that  the  lawyers  in  the  convention  who 
framed  this  section  and  reported  it  to  the  convention,  and 
upon  whose  advice  it  was  adopted,  made  no  mention,  either  in 
the  debate,  or  in  any  report,  of  any  purpose  to  interfere  with 
appeals  in  criminal  cases,  while  the  effect  it  was  intended  to 
have   upon   appeals   in  civil   cases   was  fully  explained  and 
debated ;  and  what  is  still  more  remarkable  is,  that  a  meml>er 
of  the  judiciary  committee,  who  was  prominent  in  framing 
the  section  and  urging  its  passage,  is  the  author  of  two  bills 
which  he  presented  to  the  legislature  in  behalf  of  the  bar  of 
the   state,   revising   both  the   Codes  of  Criminal  and  Civil 
Procedure,  in  order  to  bring  them  into  harmony  with  the 
changes  in  the  practice  which  the  new  Constitution,  then 
adopted,  had  introduced.     His  work  is  found  in  chaptere  8S0 
and  946  of  the  Laws  of  1895.     These  statutes,  enacted  for  the 
very  purpose  of  carrying  the  changes  into  effect,  have  great 
weight  in  the  construction  of  the  limitations  upon   appeals 
contained   in   section   nine.     The  Code  regulating  the  pro- 
cedure in  all  civil  cases  has  incorporated  in  it  all  the  limita- 
tions upon  appeals  that  are  to  be  found  in  the  section,  in  the 
very  words  there  used.     While  in  the  Code  regulating  the 
procedure  in  criminal  cases,  and  defining  the  right  of  appeal 
in  such  cases  to  this  court,  they  have  all  been  omitted  and  the 
practice  left  just  as  it  was  before.     It  would  be  impossible  to 
conceive  a  weightier  example  of,  not  only  legislative  constrnc- 
tion,  but  construction  by   the   framers  of   the  Constitution 
themselves.      We  know  that    arguments  drawn   from  like 
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sources,  but  far  weaker  in  degree,  have  settled  disputed  ques- 
tions with  respect  to  the  meaning  of  the  Federal  Constitution, 
and,  therefore,  they  cannot  be  out  of  place  here. 

When  we  want  to  determine  wliat  cases  and  questions  this 
court  may  review,  we  always  look  into  the  statute  to  see 
whetlier  the  power  has  been  granted,  and  if  it  has  been  then 
the  only  question  that  can  arise  is  whether  the  lawmaking 
body  had  the  power  to  grant  it,  or  whether  it  has  been  abro- 
gated by  the  Constitution.  The  Constitution  is  not  a  code  of 
practice,  but  an  instrument  containing  fundamental  principles 
and  restrictions.  Looking  into  this  statute  we  find  that  the 
legislature  has  provided  for  appeals  to  this  court,  without  any 
restrictions  or  limitations  whatever,  either  with  respect  to  the. 
mode  of  review  or  the  questions  to  be  considered,  in  at  least 
seven  distinct  cases  that  can  arise  only  in  a  criminal  prosecu- 
tion. They  are  all  to  be  found  in  section  519  of  the  Code  of 
Criminal  Procedure,  or  in  statutes  that  are  made  a  part  of 
it,  and  the  api)eal  is  declared  to  be  a  matter  of  right.  It  will 
be  profitable  to  note  these  cases  and  we  can  then  see  how 
every  right  of  appeal  in  criminal  cases,  as  there  given,  will  be 
shattered  by  the  construction  of  the  Constitution,  which  is 
urged  by  the  People  in  this  case. 

(1)  The  defendant  only  may  appeal  from  a  judgment  of 
conviction  in  a  capital  case  directly  to  this  court  from  the 
trial  court.  No  such  appeal  as  this  is  provided  for  in  the  Con- 
fltitution,  though  judgments  of  death  are  excepted  from  cer- 
tain of  its  restrictions.  But  the  right  of  appeal  cannot  be 
built  upon  mere  words  of  exception,  and  we  must  look  for  it 
elsewhere,  and  it  is  foimd  in  the  statute  law  which  the  Con- 
stitution retained.  The  appeal  which  the  Constitution  pro- 
vides for  is  not  from  a  judgment  of  conviction  in  a  capital 
case,  or  other  criminal  cases,  but  a  final  judgment  which  deter- 
mines an  action.  Moreover,  the  right  of  appeal  specified  in 
section  nine  is  general,  and  given  to  the  plaintiff  as  well  as  the 
defendant,  and  if  the  section  applies  to  criminal  cases,  the 
People  may  appeal  as  well  as  the  defendant,  since  there  is  no 
restriction  in  that  respect.     So  that  upon  the  assumption  that 
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the  section  is  applicable  to  criminal  cases,  there  is  now  no 
right  to  appeal  to  this  court,  even  in  a  capital  case,  unltss, 
indeed,  we  are  driven  to  hold  tliat  a  judgment  of  conviction 
upon  an  indictment  and  a  final  judgment  in  an  action  mean 
one  and  the  same  thing,  and  that  the  People  may  appeal  as 
well  as  the  defendant. 

(2)  An  appeal  is  also  given  by  the  statute  to  this  court  from 
a  judgment  of  the  Appellate  Division  affirming  or  reversing 
a  judgment  of  conviction.  That  appeal  may  be  taken  by 
either  party.  The  appeal  now  before  us  is  from  a  judgment 
affirming  a  conviction.  It  is  in  no  proper  sense  an  appeal 
from  a  final  judgment  in  an  action,  and  hence  is  not  within 
the  limitations  or  restrictions  of  section  nine  of  the  judiciary 
article  of  the  Constitution.  The  right  of  the  defendant  to 
appeal  to  this  court  from  a  judgment  affirming  his  conviction 
implies  the  right  to  be  heard  on  every  question  of  law  dis- 
closed by  the  record,  including  the  question  whether  there 
was  any  evidence  to  submit  to  the  jury,  and  also  implies  the 
power  in  the  court  to  decide  all  such  questions.  The  Consti- 
tution has  not  abrogated,  in  tlie  slightest  degree,  the  right  or 
the  power. 

(3)  The  statute  also  gives  the  right  of  appeal  from  a  judg- 
ment of  the  same  court  affirming  or  reversing  a  judgment 
for  the  defendant  on  a  demurrer  to  the  indictment.  Here, 
again,  the  original  judgment  must  be  one  in  favor  of  the 
defendant.  A  judgment  sustaining  or  overruling  a  demurrer 
to  an  indictment  is,  from  its  very  nature,  interlocutory.  It 
determines  nothing  except  the  sufficiency  of  a  pleading.  The 
guilt  or  innocence  of  the  accused  is  not  involved,  but  only  a 
mere  preliminary  question  of  law.  Such  a  judgment  is  in  no 
sense  final,  much  less  is  it  a  final  judgment  which  determines 
an  action.  This  shows  that  the  limitations  of  section  nine 
have  no  application  to  criminal  cases,  otherwise  the  right  to 
take  such  an  appeal  could  not  exist  and  the  statute  would  be 
unconstitutional,  since  the  section  declares  that  appeals  may 
be  taken  only  from  the  judgments  and  orders  there  specified. 

(4)  The  statute  also  gives  an  appeal  as  matter  of  right  fi^^ 
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an  order  affirming,  vacating  or  reversing  an  order  of  the  court 
arresting  judgment.  It  needs  no  argument  to  show  that  such 
an  appeal  is  not  within  the  purview  of  the  limitations  of  sec- 
tion nine,  and  it  is  referred  to  here  only  for  the  purpose  of 
exposing  the  weakness  of  the  contention  made  in  this  case, 
that  the  restrictions  of  the  Constitution  are  applicable  to  crimi- 
nal cases,  since,  if  they  were,  such  an  appeal  could  not  possi- 
bly be  taken,  or  authorized  without  violating  the  fundamental 
law. 

(5)  An  appeal  is  also  authorized  in  a  criminal  case  from  a 
final  determination  affecting  a  substantial  right  of  the  defend- 
ant. Here,  again,  the  appeal  is  given  only  when  the  decision 
affects  the  defendant.  It  is  perfectly  clear  that  all  appeals  of 
this  character  to  this  court  have  been  abolished  by  the  Con- 
stitution in  civil  cases,  but  no  one  will  contend  that  they  have 
been  abolished  in  criminal  cases,  and,  if  they  have  not,  then 
what  becomes  of  the  contention  that  the  limitations  on  appeals 
in  section  nine  apply  to  both  cases  alike  ? 

(6)  Appeals  may  also  be  taken  to  this  court  from  the 
Supreme  Court  by  certain  charitable  institutions,  afid  by  par- 
ents and  guardians  when  children  have  been  summarily  com- 
mitted to  such  institutions.  Of  course,  such  appeals  are  not 
from  any  final  judgment  in  an  action,  or  from  a  final  order  in 
a  special  proceeding,  or  an  order  granting  a  new  trial,  but  in 
summary  ordei*8  in  proceedings  of  a  criminal  nature.  The 
case  is  mentioned  here,  since  it  serves  to  ilhistrate  the  wide 
distinction  which  tlie  Constitution  has  observed  between 
apj)eals  in  civil  cases  and  in  criniinal  cases.  The  right  to 
bring  such  appeals  can  never  be  attacked  except  upon  the 
ground  now  urged,  that  criminal  cases  are  within  the  limita- 
tions of  the  Constitution,  and  when  that  proposition  is  sanc- 
tioned by  this  court  the  right  is  gone,  and  it  certainly  ought 
to  go  if  it  be  true  that  we  have  no  power  upon  an  api>eal 
from  a  conviction  of  murder  in  the  second  degree,  or  any 
lesser  crime,  unanimously  aftirmed  below,  to  look  into  the 
record  in  order  to  ascertain  whether  there  was  any  evidence 
to  submit  to  the  jury. 
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(7)  I  will  mention  only  one  other  case,  though  this  branch 
of  the  discussion  might  be  prolonged.  By  chapter  601  of  the 
Laws  of  1895,  a  defendant  who  has  been  convicted  as  a  dis- 
orderly i^erson  for  abandoning  his  wifo  is  given  the  right  to 
ai)peal  to  this  court  from  the  order  of  commitment,  after  the 
atHrmance  by  the  Supreme  Court ;  and  we  have  just  held  that 
the  statute  is  not  violative  of  any  provision  of  the  Constitu- 
tion. {^People  ex  rel,  v.  Callen^  153  N.  Y.  029.)  I  am  unable 
to  see  how  we  could  have  sustained  that  statute  except  upon 
the  ground  that  tlie  limitations  of  section  nine  were  applicable 
only  to  civil  remedies,  since  the  restriction  deprives  the  legis- 
lature of  all  power  to  enlarge  the  right  of  appeal.  Moreover, 
the  right  to  appeal  to  this  court  in  so  many  and  such  appar- 
ently trivial  cases,  proves  that  the  scheme  of  limiting  appeals 
did  not  include  criminal  cases. 

It  is  obviously  impossible  at  this  day,  if  it  ever  was  possible, 
to  classify  appeals  in  civil  and  criminal  proceedings  together, 
and  subject  them  all  alike  to  the  same  general  and  sweeping 
restriction.  The  general  principles  that  govern  the  two 
branches  of  the  law,  the  rules  of  evidence  and  the  methods 
of  procedure  are  radically  different.  {Cancemi  v.  People 
18  N.  Y.  128.)  In  civil  cases  issues  of  fact  are  determined 
by  a  preponderance  of  testimony,  and  the  law  subjects  every 
case  and  each  party  to  the  same  general  rules.  Not  so  in 
criminal  cases.  The  accused  must  be  acquitted  unless  his 
guilt  is  established  beyond  a  reasonable  doubt.  In  some  cases, 
as  in  treason  and  conspiracy,  certain  overt  acts  must  be 
proven  and,  sometimes,  by  at  least  two  witnesses.  No  con- 
viction can  be  had  upon  the  uncorroborated  testimony  of  an 
accomplice,  and,  in  at  least  one  class  of  public  offenses,  the 
jury,  under  the  Constitution,  must  determine  both  the  law  and 
the  facts.  How  can  this  court  ever  know  whether  these  rules 
of  law  have  been  observed  at  the  trial  if  we  are  concluded 
upon  all  the  substantial  issues  in  the  case  by  the  nnanimous 
opinion  of  the  court  below  and  are  forbidden  to  look  into  the 
record  to  see  whether  there  was  any  legal  evidence  upon  which 
to  base  the  judgment  ?     Moreover,  the  right  of   appeal  in 
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criminal  cases  is  not  given  to  both  sides  as  in  civil  cases,  but 
genemlly,  tlioiigh  not  always,  to  the  defendant  alone. 

The  attempt  under  such  conditions  to  group  appeals  in  civil 
and  criminal  caseo  together  in  the  same  class,  and  to  subject 
them  all  to  tlie  same  general  and  sweeping  restrictions,  such 
as  are  to  be  found  in  section  nine,  is  to  my  mind  such  a  Uto- 
pian scheme  that  I  am  unwilUng  to  believe  that  any  consti- 
tutional convention  that  ever  assembled  in  this  state  entertained 
it  for  a  moment.  In  tlie  criminal  law  it  is  a  fundamental 
principle  embodied  in  the  Constitution  that  a  person  cannot 
be  deprived  of  life  or  liberty  without  proof  of  the  conviction 
of  some  crime,  and  by  the  common  law  which  the  Constitu- 
tion has  adopted,  as  well  as  by  express  statute,  unless  the  proof 
establishes  guilt  beyond  a  reasonable  doubt,  the  accused  is 
entitled  to  an  acquittal  as  an  absolute  right.  Hence  the  phrase, 
"  tending  to  sustain  a  verdict "  has  no  application.  The  ques- 
tion is  not  whether  the  proof  te?ids  to  sustain  the  charge  as  in 
civil  cases,  but  whether  it  is  established  beyond  a  reasonable 
doubt.  This  may  be  illustrated  by  the  very  common  case  of 
positive  proof  by  an  accomplice  that  the  accused  did  in  fact 
commit  the  crime.  Certainly  here  is  evidence  tending  to  sus- 
tain the  charge  and  tending  to  sustain  a  verdict  not  directed 
by  the  court.  But  the  law  will  not  permit  a  conviction  to  be 
liad  on  such  proof  unless  corroborated,  and  yet,  according  to 
the  contention  of  the  People,  if  the  accused  happens  to  be 
convicted  on  such  ])roof,  without  any  corroboration,  we  have 
no  jurisdiction  to  look  into  the  record  to  correct  such  an  error 
in  any  case  where  the  court  below  unanimously  atRrnis  the 
conviction. 

If  the  rule  in  civil  cases  applies,  it  will  not  help  the  defend- 
ant to  show  from  the  record  that  he  has  excepted  to  the  sub- 
mission of  the  case  to  the  jury.  It  is,  of  course,  no  answer  to 
tliis  argument  to  say  that  the  defendant  should  have  raised 
the  question  in  some  other  way.  {Szuchy  v.  IHllsuh  Coal  cfe 
Iron  Co,^  150  N.  Y.  219.)  The  radical  vice  in  the  conten- 
tion, from  beginning  to  end,  consists  in  the  effort  to  apply 
such  a  restriction  to  appeals  in  criminal  cases,  by  fastening 
78 
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upon  a  word  or  expression  in  tlie  Constitution,  in  the  nature 
of  an  exception,  and  distorting  its  meaning. 

In  a  conviction  for  libel,  where  the  jury  determines  the  law 
and  the  facts,  can  we  not  look  into  the  record  so  see  whether 
there  was  anything  tending  to  sustain  the  verdict,  or  is  the 
unanimous  affirmance  below  conclusive  ?  If  this  restriction  is 
confined  to  civil  cases,  where  it  obviously  belongs,  these  ques- 
tions cannot  possibly  arise. 

The  solution  of  the  question  raised  in  this  case  seems  very 
plain  and  simple.     We  have  a  statute  relating  wholly  to  crimi- 
nal procedure,  enacted  since  the  Constitution  went  into  effect, 
which,  in  the  plainest  terms,  gives  us  jurisdiction  over  every 
question  of  law  in  the  record,  and  that  includes  the  power  to 
reverse  the  conviction,  if  we  are  satisfied  that  there  was  no 
evidence  on  any  of  the  material  questions  of  fact  to  submit  to 
the  jury.     This  statute  gives  us  the  same  jurisdiction  that  we 
had  before  the  present  Constitution  was  enacted.     It  cannot 
be  shown  that  this  statute  is  in  any  way  I'epugnant  to  the 
Constitution  or  to  any  of  its  limitations,  or  that  it  has  in  any 
resjxjct  l)een  abridged  or  modified  by  that  instrument.    Every 
presumption  is  in  favor  of  its  validity.     The  Constitution  and 
the  statute  can  stand  together,  and  each  can  perform  the  office 
which  the  lawmakers  intended  and  had  in  view.     No  conflict 
can  possibly  be  created  between  them  unless  we  push  the  pro- 
visions of  the  Constitution  to  a  point  not  warranted  by  the 
language.     We  have  only  to  apply  the  Code  to  appeals  in 
criminal  cases  and  the  limitations  of  the  Constitution  upon 
appeals  to  civil  cases,  and  there  is  no  longer  any  room  for 
conflict. 

I  regard  tlie  question  upon  which  the  court  has  concluded 
to  reverse  the  judgment  as  comparatively  insignificant.  I 
need  not  discuss  it  further  than  to  say  that,  in  my  opinion,  it 
is  infinitely  more  ditficnlt  to  defend  the  proposition  that  we 
have  lost  jurisdiction  over  the  ihost  substantial  questions  in 
the  case  than  it  is  to  uphold  the  charge  of  the  learned  trial 
judge. 

I,  therefore,  dissent  from  the  judgment  in  so  far  as  it  holds 
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that  we  have  no  jurisdiction  to  look  into  the  record  to  see 
whether  there  was  any  evidence  to  submit  to  the  jury,  and  I  need 
not  say  anything  further  as  to  the  alleged  error  in  the  charge. 

Bartlett,  Haight  and  Vann,  JJ.,  concur  with  Martin, 
J.,  for  reversal. 

Gray,  J.,  says :  I  think  this  judgment  should  be  affirmed. 
I  concur  with  my  brother  Martin's  opinion  upon  all  the 
points  discussed,  except  as  to  the  alleged  error  in  the  charge 
of  the  trial  judge,  and  it  is  from  the  conclusion  which  he 
reaches  in  that  respect  that  I  dissent. 

O'Brien,  J.,  reads  dissenting  opinion  on  question  of  juris- 
diction, but  declines  to  vote  on  the  question  of  alleged  error 
in  the  charge. 

Judgment  reversed  and  new  trial  granted. 


In  the  Matter  of  the  Application  of  Delbert  A.  Adams,  as 
Executor  of  Lydia  M.  Wilcox,  Deceased,  Respondent,  v. 
The  Board  on  Supervisors  of  the  County  of  Monroe^ 
Appellant. 

1.  Tax  —  Payment  op  Illegal  Tax  by  Executor  — Refund  under 
County  Law.  An  executor,  upon  whom  an  express  general  power  of 
sale  has  been  conferred  by  a  will  devising  real  estate  to  the  testator's 
children,  to  be  equally  divided  among  them,  with  a  trust  as  to  the  share 
of  one  child  for  maintenance  until  a  certain  age,  is  warranted  in  paying 
taxes,  illegal  because  assessed  against  the  "estate"  or  "heirs'*  of  the 
decedent,  in  order  to  make  sale  of  the  land  under  the  power  contained  in 
the  will,  and  is  entitled  to  obtain  a  refund  by  proceeding  under  section  16 
of  the  County  Law  (L.  1892,  ch.  686). 

2.  County  Law  —  Refund  of  Illegal  Tax.  The  provision  of  the 
County  Law  (L.  1892,  ch.  686,  §  16)  which  confers  upon  the  board  of 
supervisors  power  to  refund  to  any  person  the  amount  of  an  illegal  tax 
collected  from  him,  and  upon  the  County  Court  power  to  direct  that  it  be 
refunded,  was  intended  for  the  benefit  of  a  party  who  pays  an  illegal  tax 
voluntarily,  as  well  as  one  who  pays  under  duress.  It  is  a  general  pro- 
vision, for  the  benefit  of  any  one  from  whom  an  illegal  tax  has  been 
collected. 

8.  Monroe  County  —  Local  Statute.  A  person  who  has  paid  an 
illegal  tax  upon  land  in  Monroe  county  is  not  confined  to  an  applicatioa 
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for  relief  under  the  local  statute  (L.  1884,  ch.  107,  §  23) ;  and  the  fact  that 
he  has  proceeded  under  that  statute  and  failed  to  obtain  relief,  does  not 
preclude  him  from  proceeding  for  a  refund,  under  the  County  Law. 

4.  Proceeding  under  County  Law.  The  application  of  the  taxpayer 
to  the  board  of  supervisors  and  to  the  county  judge,  under  section  16  of 
the  County  Law,  for  the  refund  of  an  illegal  tax  paid  by  him,  is  informal 
and  not  governed  by  any  established  rules  of  procedure. 

Matter  of  Adams  v.  Su2)€rn»>r8,  18  App.  Div.  415,  affirmed. 

(Argued  December  6,  1897;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  July 
20,  1897,  which  reversed  an  order  of  the  County  Court  of 
Monroe  county  in  a  special  proceeding. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

John  Desmond  for  appellant.  In  a  proceeding  of  this  kind 
the  petitioner  must  allege  and  prove  affirmatively  every  fact 
which  entitles  him  to  the  relief  prayed  for.  {Tin^ue  v.  YiL 
of  Port  Chester,  101  N.  Y.  2^^\Swee7\^y  v.  Warren,  127  N. 
Y.  426 ;  Qidn  Y,  SHnner,  4:9  Barb.  128;  Loveit  v.  Kings- 
land,  44  Barb.  560;  35  N.  Y.  617;  Read  v.  WiUiaim,  125 
K.  Y.  500.)  The  petitioner  claimed  for  the  first  time  in  the 
Appellate  Division  that  he  had  title  as  trustee  of  the  share  of 
Charles  Wilcox.  Tie  should  have  alleged  it  in  his  petition. 
{Swe&juy  V.  Warren,  127  N.  Y.  426  ;  Hetzel  v.  Barber,  69  N. 
Y.  1 ;  Quin  v.  Skinner,  49  Barb.  128  ;  Lovett  v.  GiU^nder,  35 
N.  Y.  617;  Girard  on  Titles  [3d  ed.],  454 ;  Jieady.WtUiauis, 
125  N.  Y.  560.)  Assuming  that  tlie  omission  to  allege  that 
the  will  contained  a  power  in  trust  which  had  not  been  accom- 
plished is  not  fatal  to  this  proceeding,  it  is  submitted  that  the 
trust  is  not  a  valid  one.  {Hetzel  v.  Barher,  69  N.  Y.  1 ; 
Chaniberlain  v.  Taylor,  105  N.  Y.  185.)  As  there  was 
neither  a  beneficial  power  nor  valid  power  in  trust  created 
by  the  will,  which  had  not  been  fulfilled  prior  to  tlie  pay- 
ment of  the  taxes,  the  petitioner  not  only  was  under  no  obli- 
gation to  pay  the  taxes  in  question,  but  he   had  no    power 
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to  make  a  conveyance.  Therefore,  the  payment  of  the 
taxes  in  question  was  not  involuntary  on  his  part.  ( Fan- 
derbeck  v.  City  of  Rochester,  122  N.  Y.  285 ;  Tripler  v. 
Mayor,  etc,  125  N.  Y.  617;  Bruecher  v.  Vil.  of  Port  Ches- 
ter,  101  N.  Y.  240 ;  Code  Civ.  Pro.  §  2719 ;  Li  re  SelUch, 
111  N.  Y.  284.)  This  proceeding  should  be  dismissed  for  the 
reason  that  the  provisions  of  section  16,  County  Law,  are  not 
applicable  to  Monroe  county.  In  matters  of  correcting  the 
assessment  rolls,  collecting  taxes,  selling  lands  for  unpaid  taxes,, 
the  method  of  procuring  deeds  and  the  method  of  procedure 
are  all  provided  for  by  a  special  act  of  the  legislature,  cliapter 
107,  Laws  of  1884,  amended  by  chapter  718,  Laws  of  1893. 
(In  re  Comrs.  Central  Park^  50  N.  Y.  493;  McKenna  ^. 
EdmundBtone,  91  N.  Y.  231 ;  Dudley  v.  Mayheio,  3  N.  Y.  9  ; 
In  re  N.  Y.,  L.  E,  <&  W,  7?.  R,  Co,,  110  N.  Y.  374.)  The 
fatal  error  of  the  Appellate  Division  was  in  assuming  that  the 
petitioner  had  the  same  standing  in  court  that  an  owner  of 
the  fee  would  have  liad  and  that  he  had  a  valid  power.  The 
petitioner  had  admitted  upon  the  argument  in  the  County 
Court  that  he  had  no  power  to  pay  the  taxes  mentioned  in  his 
petition.  (In  re  Selleck,  111  N.  Y.  284;  Code  Civ.  Pro. 
§  2719.) 

Delhert  A,  Adams,  respondent,  in  person.  The  assessments 
set  forth  in  the  petition  are  clearly  illegal  and  absolutely  void 
upon  the  face  of  the  roll.  (Trotohridge  v.  Hora/n,  78  N.  Y. 
439  ;  Cromwell  v.  Maclean,  123  N.  Y.  474 ;  ViL  of  Sandy 
mil  V.  Akin,  77  Hun,  537 ;  In  re  Eentworthy,  17  N.  Y. 
Supp.  655 ;  People  ex  rel,  v.  Valentine,  5  App.  Div.  520 ;  In 
re  Hartshorn,  44  N.  Y.  S.  R.  16 ;  Ilaight  v.  Mayor,  etc.,  99 
N.  Y.  280 ,  B,&S.  Z.  R,  R,  Co.  v.  Sxiprs.  Eris  Co.,  48  N. 
Y.  93;  Hilton  v.  Fonda,  m  N.  Y.  339;  Calkins  v.  Cham- 
be7*lain,  15  N.  Y.  S.  R.  576.)  The  acting  executor  had  the 
power  to  sell  the  farm  and  to  convert  the  same  into  money  to 
secure  administration  of  the  avails  among  the  parties  interested, 
without  the  delay  and  expense  of  a  partition  action.  {Kinnier 
V.  Rogers,  42  N.  Y.  531 ;  Correll  v.  Lauterhach,  12  App.  Div. 
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631 ;  Lindo  v.  Murray^  91  Hnn,  336 ;  In  re  Spears^  89  Hnn,  49.) 
These  assessments,  tax  sales  and  tax  deeds  cast  a  cloud  on  the 
title  and  prevented  a  sale  of  the  farm  by  a  merchantable  title, 
{Stewart  v.  Crysler,  100  N.  Y.  378  ;  Smith  v.  Tovm,  47  N. 
Y.  S.  R.  666 ;  SaTiders  v.  Parshall,  61  N.  Y.  S.  R  661 ;  142 
N.  Y.  679 ;  Vaughan  v.  ViL  of  Port  Chester,  6  N.  Y.  S.  R 
•681 ;  Calkins  v.  Chamherlain,  16  N.  Y.  S.  R.  676 ;  Pink  v. 
Barheri,  17  Wkly.  Dig.  521 ;  Strushurgh  v.  Mayor,  etc.,  87 
N.  Y.  463;  Travis  v.  Phdps,  33  K  Y.  Supp.  744;  Lehmm 
V.  Roberts,  86  N.  Y.  232 ;  ^^(?^<9*  v.  Lansing,  74  N.  Y.  437; 
Smith  V.  ^^ic;?,  134  N.  Y.  668.)  The  assessments  are  void  on 
their  face,  but  the  tax  deeds  are  valid  until  set  aside  by  evi- 
dence showing  their  invalidity  in  an  action.  (L.  1884,  ch.  107, 
§  10 ;  Smith  v.  To^on,  47  N.  Y.  S.  R.  666.)  It  was  the  duty 
of  the  county  treasurer  to  cancel  the  sales  when  he  discovered 
that  the  assessments  were  void.  (L.  1884,  ch.  107,  §  3.)  The 
payment  of  tlie  taxes  was  not  voluntarily  made,  but  the  execu- 
tor was  compelled  to  pay  to  sell  the  farm  by  a  merchantable 
title.  {Bank  of  Comm,  v.  Mayor,  etc-,,  43  N.  Y.  184;  In  re 
Perry,  6  Misc.  Rep.  149 ;  Scholey  v.  Mumford,  60  N.  Y.  498 ; 
Tripler  v.  Mayor,  etc,,  126  N.  Y.  617;  139  K  Y.  1.)  The 
board  of  supervisors  may  refund  the  amount  collected  of  any 
tax  illegally  or  improperly  assessed  or  levied,  and,  on  the  order 
of  the  County  Court,  it  shall  refund  any  such  tax.  (L.  1892, 
ch.  686,  %\io',  In  re  B,  M.  G,  Z.  Co,,  144  K  Y.  228.)  Not 
until  an  application  to  the  board  of  supervisors  has  been  made, 
can  the  county  judge  make  any  order  on  the  subject.  {In  re 
Gilloren,  16  Misc.  Rep.  130.)  The  question  of  voluntary  or 
involuntary  payment  is  not  presented.  Any  tax  paid  upon  an 
illegal  assessment  must  be  refunded  by  the  supervisors.  (L. 
1892,  ch.  686,  §  16 ;  144  N.  Y.  228 ;  Tripler  v.  Mayor,  et4i., 
126  N.  Y.  617 ;  139  N.  Y.  1.)  Our  application  is  made  under 
a  special  statute,  and  if  we  bring  ourselves  within  its  provisions, 
we  are  entitled  to  its  benefits.  (  Vaughan  v.  ViL  of  Port 
Chester,  6  N.  Y.  S.  R  681.)  The  county  treasurer,  in  our 
case,  applied  chapter  107,  Laws  of  1884,  an  act  to  collect 
unpaid  taxes,  with  full  force,  sold  our  farm  three  times,  delivered 
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two  tax  deeds  and  denied  our  application  to  cancel  the  sales. 
{Vaughan  v.    Vil.  of  Fort  Chester,  6  N.  Y.  S.  R  681; 
AScholey  v.  Mumford,  60  N.  Y.  498.)    The  tax  title  given  by 
the  county  treasurer  was  maturing  each  day  against  the  prop- 
erty and  would  eventually  result  in  a  final  order  vesting  the 
fee  of  the  land  in  the  purchaser.     (L.  1884,  ch.  107,  §  17; 
Kinnier  v.  Rogers^  42  N.  Y.  531 ;  CorreU  v.  Lauterhach,  12 
App.  Div.  531 ;  Lindo  v.  Murray.  91  Hun,  335 ;  Smith  v. 
Chase,  90  Hun,  99 ;  In  re  Perry,  5  Misc.  Rep.  149 ;  Becker 
V.  Becker,  77  N.  Y.  S.  R.  17.)    The  title  to  the  share  of 
Charles  Wilcox  was  vested  in  the  executors,  as  trustees,  with 
power  of  sale,  until  Charles  Wilcox  was  twenty-five  years  of 
age.     {Benedict  v.  Amotix,  7  App.  Div.  1 ;  Holly  v.  Ilirsch, 
135  N.  Y.  590 ;  Foote  v.  Bruggerhoff,  32  N.  Y.  Supp.  307.) 
There  was  no  proof  that  this  trust  estate  had  expired  or  had 
been  in  any  manner  defeated.     {Smith  v.  F.   T.  F.  Co.,  17 
Misc.  Rep.  311 ;  Foote  v.  Bruggerhoff,  32  ?f.  Y.  Supp.  397.) 
The  executor  does  not  pay  taxes ;  but  when  he  is  the  trustee 
of  a  share  and  has  a  duty  to  sell  real  estate  and  distribute 
avails  it  then  becomes  his  duty  to  pay  taxes  to  preserve  the 
estate.     {In  re  Selleck,  111  N.  Y.  284 ;  In  re  Perry,  5  Misc. 
Rep.  149.)     It  is  not  necessary  that  both  parties  named  in  the 
will  should  join  in  the  petition.     {Moore  v.  Willett,  2  Hilt. 
522  ;  Bannon  v.  McGrane,  13  J.  &  S.  517 ;  Cheney  \,  Beats, 
47  Barb.  523 ;  Bright  v.  Currie,  5  Sandf.  433 ;  Thompson 
V.  Whitmarsh,  100  N.  Y.  35 ;  Buckland  v.  Gallup,  105  N. 
Y.  453.)     One  executor  may  remain  passive  and  leave  the 
administration  in  the  hands  of  his  co-executor.     ( White  v. 
Bullock,  20  Barb.  91;  Code  Civ.   Pro.  §   1818;  CorreU  v. 
Lauterhach,  12  App.  Div.  531.)     Payment  to  an  otticer  who 
has  a  valid  warrant  for  the  collection  of  the  tax,  and  who 
threatens  to  execute  the  same,  is  not  a  voluntary  payment. 
{Bruecher  v.  Vil  of  Port  Chester,  101  N.  Y.  240;  45  N.  Y. 
676  ;  87  N.  Y.  452 ;  83  N.  Y.  100 ;  18  Am.  &  Eng.  Ency.  of 
Law,  218 ;  Briggs  v.  Boyd,  56  N.  Y.  289  ;  Quincey  v.  WJiite^ 
63  N.  Y.  370.)    The  case  at  bar  is  a  special  proceeding  com- 
menced by  verified  petition  and  order  to  show  cause  to  enforce 
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section  16,  chapter  6S6,  Laws  of  1892,  knowu  as  the  County 
Law,  and  decisions  of  the  courts  in  common-law  actions  to 
recover  the  amount  of  taxes  paid  do  not  apply.  {I?i  re  B, 
M.  G,  L,  Co.,  144:  X.  Y.  228 ;  yEtna  Lis,  Co.  v.  Mayor,  ek., 
7  App.  Div.  145  ;  Mason  v.  Prendergast^  120  N.  Y.  536; 
irorn  V.  Town  of  New  LoU,  83  X.  Y.  100 ;  Brmcher  v. 
VU.  of  Port  Chester,  101  N.  Y.  240;  Trij^ler  v.  Mayor,  et<\, 
125  N.  Y.  617.) 

O'Brien,  J.  The  petitioner  in  the  above  proceeding  is  the 
executor  of  the  will  of  Lydia  M.  Wilcox,  who  died  in  the  year 
1890.  A  part  of  the  property  disposed  of  by  the  will  con- 
sisted of  a  farm  of  one  hundred  and  thirty-one  acres.  There 
was  no  specific  devise  of  the  farm,  but  the  testatrix  gave  vari- 
ous pecuniary  legacies  to  her  children,  amounting  in  the 
aggregate  to  about  $12,000.  She  then  devised  and  bequeathed 
the  residue  and  remainder  of  her  estate,  real  and  j)er8onal,  to 
her  eight  children  by  name,  to  be  equally  divided  between 
them,  but  the  residuary  share  of  one  of  them  was  in  trust  to 
the  executors  until  the  child  arrived  at  the  age  of  twenty-five 
years,  and  the  executors  were  authorized  in  the  meantime  to 
expend  such  portion  of  the  share  for  the  support  and  main- 
tenance of  the  beneficiary  as  might  be  necessary.  A  general 
power  of  sale  was  given  to  the  executora  to  sell  any  or  all  the 
real  estate  at  discretion.  For  five  years  after  the  death  of 
the  testatrix  the  farm  was  assessed  by  the  assessors  of  the  town 
where  it  was  situated  to  the  "  Estate  of  Mrs.  L.  M.  Wilcox," 
except  in  the  year  1892  it  was  was  assessed  to  "  Heirs  L.  M. 
Wilcox."  In  the  years  1892,  1893,  1894  and  1895  the  farm 
was  sold  by  the  county  treasurer  for  non-payment  of  general 
taxes  levied  by  the  board  of  supervisors  upon  the  assessments 
above  described.  The  land  was  purchased  upon  each  of  these 
sales  by  the  same  persons  and  at  least  two  conveyances  deliv- 
ered to  the  purchaser  by  the  treasurer. 

In  the  year  1896  the  executor  desired  to  dispose  of  the 
farm,  and  a  purchaser  was  ready  to  buy  it,  but  on  examination 
of  the  abstract  of  title  he  refused  to  take  it  unless  the  taxes 
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were  paid  and  the  apparent  cloud  removed.  The  executor 
then,  upon  notice  to  the  purcliaser  at  the  tax  sale,  applied  to 
the  county  treasurer  under  chapter  107,  Laws  1884,  §  23,  to 
cancel  the  sales  on  the  ground  that  the  assessments  were  void 
and  the  application  was  refused.  In  the  year  1896  he  pre- 
sented a  petition  to  the  board  of  supervisors  of  the  county, 
under  chapter  686  of  the  Laws  of  1892,  §  16,  asking  that  the 
taxes  and  exj>enses  which  he  was  compelled  to  pay,  amount- 
ing to  $287.07  w'ith  interest,  be  refunded.  This  application 
was  refused,  although  it  appeared  tliat  the  petitioner  had  paid 
the  taxes  in  order  to  make  sale  of  the  land  under  the  power 
contained  in  the  will. 

The  executor  then  brought  this  proceeding  by  petition  to 
the  County  Court  for  an  order  directing  the  board  of  super- 
visors to  refund  the  amount  so  paid  on  account  of  the  taxes 
referred  to.  The  application  was  denied,  apparently  upon  the 
ground  that  the  executor  was  not  obliged  to  pay  the  taxes,  and 
hence  his  action  in  that  respect  was  voluntary,  and  that  in  such 
cases  the  party  making  the  payment  had  no  right  to  have  the 
money  refunded.  The  Appellate  Division  has  reversed  the 
order  of  the  County  Court  and  granted  the  relief  prayed  for 
in  the  petition.  That  the  assessments  were  void  and  the  tax 
sales  made  under  their  authority  a  nullity  is  not  seriously 
denied  by  the  learned  counsel  who  has  argued  in  support  of 
the  appeal. 

But  by  ch.  107,  §  10,  of  the  Laws  of  1884,  which  is  appli- 
cable to  the  county  of  Monroe,  the  deed  given  at  the  sales  is 
made  conclusive  evidence  of  the  regularity  of  the  sale  and 
presumptive  evidence  of  the  regularity  of  the  previous 
proceedings. 

This  is  not  a  common-law  action  to  recover  an  illegal  tax 
paid  under  duress  in  law  or  in  fact,  nor  is  it  an  action  in  equity 
to  remove  a  cloud  upon  title.  The  former  action  generally 
requires  proof  of  duress  of  some  kind  and  in  some  degree, 
and  the  latter  is  based  upon  the  theory  that  the  incumbrance 
does  not  appear  upon  its  face  to  be  void,  but  requires  extrane- 
ous evidence  to  show  that  it  is  void  in  fact.  Tliis  is  a  pro- 
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ceeding  under  a  sjxjcial  statute  wliicli  confers  power  upon  the 
supervisors  to  refund  to  any  jjersou  the  amount  of  an  illegal 
tax  collected  from  him,  and  upon  the  county  judge  power  to 
direct  that  it  be  refunded  in  case  the  board  refuse  or  neglect 
to  perforin  the  duty  implied  in  the  statute.  {Matkr  of 
Buffalo  M,  Gas  Z.  Co.,  144  N.  Y.  228.) 

There  are  two  questions  which  have  been  discussed  at  con- 
siderable length  by  counsel  that  do  not  appear  to  us  to  be 
of  much  importance  in  the  disposition  of  this  appeal :  (1) 
Whether  the  payment  of  the  taxes  in  question  by  the  execu- 
tor was  voluntary  or  under  compulsion  or  duress.  (2)  The 
duty  or  obligation  of  the  executor  to  pay  the  taxes  as  the 
representative  of  the  estate  or  under  the  power  of  sale  or  as 
trustee  under  the  trust  of  the  share  of  one  of  the  children., 

Whatever  the  interest  of  the  executor  was  in  the  real  estate 
or  whatever  the  nature  of  the  trust,  it  is  quite  clear  that  he 
stood  in  such  relation  to  the  property  as  warranted  him  in 
paying  the  taxes  under  the  circumstances;  and,  upon  any 
accounting  with  respect  to  the  proceeds  of  the  sale,  he  could, 
we  think,  properly  insist  upon  being  allowed  for  what  he  had 
thus  paid. 

With  respect  to  the  other  question,  all  that  the  statute 
requires  a  i)arty  who  makes  such  an  application  to  the  super- 
visors to  show  is  that  the  county,  througli  its  proper  officer, 
had  collected  from  him  a  tax  illegally  or  improperly  assessed  or 
levied.  It  would  not  be  very  difficult  to  show  that  the  pay- 
ment in  this  case  was  compulsory  ;  but  whether  it  was  or  not, 
the  executor  had  the  riglit  to  have  the  money  refunded,  since 
the  statute  was  intended  for  the  benefit  of  a  party  who  pays 
an  illegal  tax  voluntarily,  as  well  as  one  who  pays  under  what 
the  law  terms  duress. 

This  proceeding  was  not  governed  by  the  technical  rules 
that  apply  to  actions  at  law  to  recover  money  voluntarily  paid, 
or  to  suits  in  equity  to  remove  a  cloud  upon  title.  The  stat- 
ute furnishes  a  convenient  and  summary  remedy  which  enabte 
the  county  to  restore,  without  .litigation  or  expense,  what  it 
ought  not  to  retain ;  and  a  citizen  who  has  paid  an  illegal  tax, 
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without  waiting  to  have  liis  property  advertised  and  sold,  to 
obtain  justice. 

The  benefits  of  tlie  statute  are  not  confined  to  parties  who 
have  paid  an  illegal  tax  upon  compulsion,  but  extend  to  all 
persons  who  have  paid  taxes  that  they  were  not  legally  bound 
to  pay. 

It  is  said  that  the  petitioner  has  proceeded  under  the 
wrong  statute ;  that  he  should  have  procured  the  sale  to  be 
canceled  under  the  local  statute  (Ch.  107,  Laws  of  1884),  and 
not  have  applied  under  section  sixteen  of  the  County  Law. 
The  former  statute  was  intended  mainly  to  enable  a  purchaser 
who  had  purchased  land  upon  an  illegal  sale  to  withdraw  from 
the  transaction  and  have  the  purchase  price  refunded  to  him 
after  the  sale  had  been  canceled.  The  latter  is  a  general  law 
for  the  benefit  of  any  one  from  whom  an  illegal  tax  has  been 
collected.  There  is  no  conflict  between  the  two  statutes. 
The  petitioner  did  proceed  under  the  local  statute  and  failed 
to  obtain  the  relief.  This  did  not  preclude  him  from  making 
application  to  the  board  of  supervisors.  The  former  applica- 
tion was  not  a  bar  to  the  latter.  Moreover,  it  does  not  appear 
that  any  such  point  was  raised  or  considered  below. 

The  application  of  the  taxpayer  to  the  board  of  supervisors 
and  the  county  judge  is  informal,  and  not  governed  by  any 
established  rules  of  procedure. 

We  think  the  order  appealed  from  was  right  and  should  be 
affirmed,  with  costs. 

All  concur. 

Order  afiirmed. 
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1  154  628l     ^^^  People  of  the  State  op  New  York  ex  rel.  John  J. 
!  160  39o|         Wakeley,  Commissioner  of  Highways  of  the  Town  of  Webb, 

Appellant,  v,  Alexander  McIntyre,  Supervisor  of  the 

Town  of  Webb,  Kespondent. 

1.  CONSTITrTIONAL   LaW — COUNTIKS — IMPLIED   POWKRS  OP  BOAHDS 

OF  Supervisors.  Boards  of  supervisors,  in  the  exercise  of  the  legislative 
powers  conferred  upon  them  by  the  Constitution,  are  not  confined  in  their 
action  to  the  bare  letter  of  the  statute  enacted  to  carry  out  the  constim- 
tional  provisions,  but  may,  in  the  exercise  of  a  sound  discretion,  act  under 
powers  that  are  fairly  to  be  implied. 

2.  Deleg.\ted  Powers  op  Local  Legislation  as  to  Details.  Witbia 
the  limits  of  the  power  delegated  to  boards  of  supervisors  by  the  legisla- 
ture, under  the  authority  conferred  upon  it  by  the  Constitution  (Art.  3, 
§  27)  to  confer,  by  general  laws,  upon  the  boards  of  supervisors  of  the 
several  counties  of  the  state  '  *  such  further  powers  of  local  legislation  and 
administration"  as  the  legislature  may  deem  expedient,  each  board  of 
supervisors  is  clothed  with  the  sovereignty  of  the  state,  and  is  authorized 
to  legislate  as  to  all  details  precisely  as  the  legislature  might  have  done 
in  the  premises. 

3.  Town  Highway  —  Imposition  of  Conditions  upon  Constrcctios. 
In  legislating  for  a  town,  under  the  provisions  of  the  County  Law  (L. 
1892,  ch.  680,  ^^  69,  70)  which  empower  the  board  of  supervisors  of  each 
county  to  authorize  a  town  to  borrow  money  upon  its  bonds  to  build  high- 
ways and  to  expend  it  for  that  purpose,  the  board  has  power  to  impose 
conditions  as  to  details,  for  the  interest  of  the  taxpayers,  not  specified  in 
the  statute,  such  as  safeguards  to  the  letting  of  contracts,  and  provisions 
that  the  work  shall  be  prosecuted  under  competent  supervision  and  the 
money  deposited  with  the  county  treasurer,  to  be  paid  out  only  upon  the 
certificate  of  the  engineer;  and  such  conditions,  so  imposed,  are  binding 
upon  the  town  commissioners  of  highways. 

People  ex  rel.  Wakeley  v.  McIntyre,  21  App.  Div.  633,  affirmed. 

(Argued  December  6,  1897;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  22,  1897,  affirming  an  order  of  the  Special  Term, 
denying  relators  application,  as  commissioner  of  highways  of 
the  town  of  Webb,  Herkimer  county,  for  a  peremptory  writ 
of  mandamus  compelling  the  supervisor  of  the  town  to  issue 
certain  bonds. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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C.  D,  Adams  for  appellant.  The  portion  of  the  act  of  the 
supervisors  relied  on  by  the  respondent  is  void,  and  must  be 
disregarded  and  stricken  out.  (62  N.  Y.  484 ;  106  N.  Y.  392 ; 
50  Barb.  573;  35  Barb.  408;  L.  1892,  ch.  686,  §§  13-15,  17, 
69 ;  125  N.  Y.  88 ;  96  N.  Y.  294.)  The  contracts  are  valid 
and  bind  the  town.  (Town  Law,  §§  2,  182;  1  Barb.  584; 
33  N.  Y.  282;  27  N.  Y.  378;  1  Dillon  on  Miin.  Corp. 
§  449;  Boone  on  Corp.  §  289.)  This  supervisor  should 
be  compelled  to  do  his  duty  by  mandamus.  (64  IS'.  Y.  53 ; 
L.  1869,  ch.  856 ;  L.  1874,  ch.  260 ;  L.  1892,  ch.  (SSQ,  §§  69, 
70 ;  96  N.  Y.  587  ;  96  N.  Y.  567.)  Relator  is  entitled  to  the 
writ.  (149  IS,  Y.  414.)  Respondent  showed  no  valid  excuse, 
affirmatively  or  by  way  of  avoidance,  for  refusing  to  perform 
his  official  duty.  (77  N.  Y.  503,  511 ;  12  Abb.  [N.  S.]  47; 
16  Misc.  Rep.  306 ;  136  N.  Y.  343 ;  73  N.  Y.  443 ;  76  N.  Y. 
475;  5  Abb.  [N.  C]  383;  85  K  Y.  545;  96  N.  Y.  567;  63 
N.  Y.  348.)  This  is  not  a  case  of  discretion,  but  of  legal  error, 
and  is  reviewable  on  this  appeal.  (78  N.  Y.  68 ;  2  Johns.  Cas. 
215;  53  N.  Y.  322;  78  N.  Y.  56,  61 ;  104  N.  Y.  96;  107  N. 
Y.  325  ;  People  ex  rel  v.  Kelly,  76  N.  Y.  475  ;  154  N.  Y.  14.) 
Under  section  2070  of  the  Code  of  Civil  Procedure  this  motion 
should  have  been  granted,  denied  or  the  alternative  writ 
ordered.  (Code  Civ.  Pro.  §  1015 ;  136  N.  Y.  505;  68  Hun, 
549.)  The  Appellate  Division  has  awarded  costs  in  this  pro- 
ceeding, as  if  it  were  an  appeal  from  a  judgment,  instead  of 
an  appeal  from  an  order.  This  is  erroneous.  (Code  Civ.  Pro. 
§§  2070,  2086,  3240,  3251,  3258;  78  N.  Y.  541;  Loomer  v. 
VU.  of  DolgevilU,  3  App.  Div.  618 ;  74  Hun,  179  ;  90  Hun, 
253.) 

Charles  E,  Snyder  for  respondent.  Mandamus  is  a  discre- 
tionary writ.  (14  Am.  &  Eng.  Ency.  of  Law,  97 ;  People  ex 
rel,  V.  Suprs.  of  WestcJiester  Co.,  15  Barb.  607 ;  People  ex  rel. 
V.  Croton  Aqtteduct  Board,  49  Barb.  259  ;  People  ex  rel,  v. 
Ferris,  76  N.  Y.  326 ;  People  ex  rel,  v.  Newton,  126  N.  Y. 
656;  People  ex  rel,  v.  Common  Council  of  Syracuse,  ^S  N.  Y. 
50  ;  People  ex  rel.  v,  Chapin,  104  X.  Y.  96  ;  Merrill  on  Man- 
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damus,  §§  62,  68,  71,  72  ;  PeopUex  reL  v.  Mayor,  etc,  149  K 
Y.  215 ;  People  ex  rel.  v.  Bd,  of  Canvassers,  129  K.  Y.  360.) 
The  board  of  supervisors  of  Herkimer  county  have  authority 
to  legislate  concerning  this  highway.  (Const.  N.  Y.  art.  3, 
§  27;  People  ex  rel.  v.  Bd,  Suprs,  Queens  Co.,  112  X  Y. 
585;  Rathhone  v.Wirth,  150  N.  Y.  459;  L.  1892,  ch.  686, 
§§  69,  70.)  Assuming  the  conditions  attached  to  the  author- 
ization by  the  board  of  supervisors  of  Herkimer  county  as 
claimed  by  the  relator  to  be  illegal,  he  is  not  entitled  to  a 
mandamus.  {Rathhone  v.  Wirth,  150  N.  Y.  477;  Cooley 
on  Const.  Lim.  178  ;  People  ex  rel.  v.  Kenney,  96  X.  Y.  294; 
18  Hun,  116 ;  Falcaner  v.  B.  c&  J.  R.  R.  Co.,  69  K  Y.  491.) 
The  conditions  attaclied  to  the  authorization  by  tlie  board  of 
supervisors  of  Herkimer  county  are  legal  and  valid.  {Smith 
V.  Levinus,  8  N.  Y.  472;  Rogers  v.  Jones,  1  Wend.  237; 
State  V.  Welch,  36  Conn.  215 ;  Roberts  v.  Bd.  of  Snprs. 
Kings  Co.,  3  App.  Div.  366  ;  3f alter  of  Church,  92  K.  Y.  1; 
ILihbard  v.  Sadler,  104  N.  Y.  223 ;  Dillon  on  Mun.  Corp. 
§  309;  L.  1892,  ch.  686,  §§  69,  70;  L.  1875,  ch.  482;  Const. 
N.  Y.art.  7,  §  9.) 

Bartlett,  J.  The  authorities  of  the  town  of  Webb,  Her- 
kimer county,  about  December,  1896,  laid  out  a  highway 
from  Eagle  bay,  on  Fourth  lake,  down  the  north  side  of  the 
Fulton  cliain  of  lakes  to  Old  Forge  or  some  other  point 
Thereupon  a  petition  was  presented  to  the  board  of  supervis- 
ors of  Herkimer  county  to  authorize  the  town  to  proceed  with 
this  work,  which  was  accompanied  by  a  proposed  form  of  act. 

The  board  referred  the  matter  to  the  judiciary  committee, 
who  repoi'ted  that  it  was  inexpedient  to  pass  the  proposed  act 
in  the  form  submitted. 

An  act  was  passed  later  containing  certain  conditions  calcu- 
lated to  protect  the  town  in  the  prosecution  of  the  work, 
which  were  substantially  as  follows :  That  no  bonds  were  to 
be  sold  until  after  the  contract  or  contracts  for  building  the 
road  should  have  been  entered  into  so  as  to  determine  the 
amount  necessary  to  be  raised  ;  that  public  notice  for  the  sub- 
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mission  of  bids  sliould  be  published  and  the  contract  awarded 
to  the  lowest  responsible  bidder  furnishing  security  ;  that  tlie 
work  was  to  be  prosecuted  under  the  supervision  of  a  civil 
engineer  named  and  all  moneys  paid  out  upon  his  certiiicate; 
that  the  moneys  realized  upon  the  bonds  were  to  be  deposited 
with  the  treasurer  of  Herkimer  county  and  be  paid  to  the  con- 
tractor by  a  draft  of  the  commissioner  of  highways,  accom- 
panied by  a  certificate  of  the  engineer. 

Thereafter  the  relator  advertised  forbids,  received  a  number 
varying  in  price  per  mile  for  the  work  to  be  performed,  and, 
after  consideration,  rejected  them  all. 

Subsequently  he  entered  into  contracts  with  two  firms  of 
contractoi-8  at  a  price  per  mile  considerably  in  excess  of  the 
lowest  bid  so  rejected. 

The  relator  now  seeks  to  compel  tlie  supervisor  of  the 
town  to  issue  bonds  and  raise  money  by  sale  of  the  same  to 
pay  for  the  prosecution  of  the  work  in  building  this  road. 

The  application  is  resisted  on  the  ground  that  the  relator's 
relations  with  the  contractors,  and  his  conduct  generally  in  the 
premises,  warranted  the  court,  in  the  exercise  of  a  sound  dis- 
cretion, refusing  the  writ,  and,  further,  that  there  had  been  no 
compliance  by  the  relator  with  the  conditions  contained  in  the 
act  of  the  board  of  supervisors  authorizing  the  construction  of 
the  road. 

The  Special  Term  denied  the  writ,  with  leave  to  the  relator 
within  ten  days  to  go  to  a  reference  and  take  proof  as  to  all  the 
matters  and  things  alleged  in  the  opposing  affidavits,  the  ref- 
eree to  report  the  testimony  to  the  court,  with  his  opinion  upon 
all  the  questions  of  fact  and  of  law. 

The  relator  failed  to  avail  himself  of  this  privilege,  and 
appealed  to  the  Appellate  Division,  wh(?i*e  the  order  of  the 
Special  Term  was  affirmed,  without  opinion. 

The  affidavits  submitted  in  opposition  to  the  issuing  of  the 
writ  contain  an  attack  upon  the  good  faith  and  character  of  the 
relator,  hut  we  do  not  deem  it  necessary  to  pass  upon  these 
questions  of  fact. 

The  principal  point  upon  which  this  appeal  turns  is  whether 
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the  board  of  supervisors,  in  tlie  exercise  of  those  legislative 
powers  conferred  upon  it  by  the  Constitution,  is  confined  in 
its  action  to  the  bare  letter  of  the  statute  enacted  to  carry  out 
the  constitutional  provision,  or  may  it,  in  the  exercise  of  a 
sound  discretion,  act  under  powers  that  are  fairly  to  be 
implied  ? 

The  County  Law  (Laws  of  1892,  ch.  686)  provides  (§§  69 
and  70)  that  the  board  may  authorize  a  town  to  borrow  money 
upon  its  bonds  to  build  highways  and  to  expend  it  for  that 
purpose. 

Tiie  position  of  the  relator  is  that,  as  the  County  Law  does 
not  confer  in  express  terms  the  power  upon  the  board  of  super- 
visors to  enact  the  conditions  found  in  the  act  under  consid- 
eration, such  provisions  are  necessarily  void,  and  the  act  must 
be  considered  as  valid  only  with  the  objectionable  clauses 
stricken  out. 

The  Constitution  provides  (Art.  3,  §  27)  that  the  legislature 
shall  by  general  laws  confer  upon  the  boards  of  supervisors  of 
the  several  counties  of  the  state  such  further  powers  of  local 
legislation  and  administration  as  the  legislature  may  from  time 
to  time  deem  expedient. 

Within  the  limits  of  this  delegated  power,  the  board  of 
supervisors  is  clothed  with  the  sovereignty  of  the  state,  and  is 
authorized  to  legislate  as  to  all  details  precisely  as  the  legisla- 
ture might  have  done  in  the  premises. 

The  evident  intent  of  the  framers  of  the  Constitution  in 
permitting  the  legislature  to  delegate  certain  of  its  powers  to 
the  local  boards  was  to  carry  out  a  public  policy  which  assume? 
that  the  interests  of  a  particular  locality  are  best  subserved  by 
tliose  who  are  familiar  with  its  affairs. 

It  would  be  quite  impossible  for  a  board  of  supervisors  to 
proi)erly  legislate  in  regard  to  local  affairs,  if  it  were  not  at 
liberty  to  resort  to  those  implied  powers,  within  the  limits  of 
its  jurisdiction,  vested  in  the  legislature  of  the  state. 

The  various  conditions  imposed  upon  the  construction  of 
this  particular  road  were  in  the  interests  of  the  taxpayers  and 
clearly  within  the  power  of  the  board  to  enact. 
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It  was  most  judicious  to  throw  about  the  letting  of  the  con- 
tracts certain  safeguards  and  to  provide  that  the  work  was  to 
be  prosecuted  under  competent  supervision  and  the  money 
realized  upon  the  sale  of  the  bonds  deposited  with  the  fiscal 
officer  of  the  county  to  be  paid  out  only  upon  the  certificate 
of  the  engineer. 

It  appears  by  this  record  that  the  relator  refused  to  be 
bound  by  some  of  these  conditions  in  the  act,  being  of  the 
opinion  that  they  were  void  and  did  not  bind  him. 

It  follows  that  the  court  below  properly  denied  the  per- 
emptory writ  on  this  ground  alone. 

We  do  not  wish  to  be  understood,  in  declining  to  examine 
the  questions  of  fact  presented  by  the  papers  bearing  on  rela- 
tor's character,  as  expressing  an  opinion  one  way  or  the  other. 

It  must  be  conceded  that  if  the  allegations  of  the  opposing 
affidavits  were  found  to  be  true  the  court  was  justified  in  the 
exercise  of  a  sound  discretion  in  refusing  the  writ,  but  it  has 
seemed  to  us  that  in  justice  to  the  relator  the  decision  of  this 
appeal  should  rest  on  the  ground  already  stated,  rather  than 
to  try  an  important  question  of  fact  upon  affidavits  containing 
some  allegations  purely  hearsay  in  character. 

It  follows  that  the  court  below  properly  denied  the  per- 
emptory writ. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Estate  of  Joseph  Warren  Tompkins, 

Deceased. 

David  Yerplanck,  as  Executor  and  Trustee  of  Joseph  War- 
ren Tompkins,  Deceased,  Appellant,  v.  Jotham  S.  Tomp- 
kins, Appellant,  and  Stephanie  Morel,  as  Executrix  of 
Emil  B.  Morel,  Deceased,  Respondent. 

Jotham  S.  Tompkins,  Appellant,  v,  David  Verplaxck,  as 
Executor  and  Trustee  of  Joseph  Warren  Tompklvs, 
Deceased,  Appellant,  and  Stephanie  Morel,  as  Executrix 
of  Emil  B.  Morel,  Deceased,  Kespondent. 

1.  Will  —  Trust  to  Executors.  A  general  devise  to  executors  in 
trust  vests  no  estate  in  them,  except  for  such  of  the  declared  purposes  as 
require  that  the  title  he  vested  in  them. 

2.  Trust  FOR  LI^^E8  —  Vesting  of  Remainder.  A  trust  limited  to 
lives  offers  no  greater  obstacle  to  the  present  vesting  of  the  remainder  iu 
fee  or  residue  of  personalty  than  does  a  life  estate. 

8.  Alienable  Estate.  The  grantee  of  lands  devised  subject  to  the 
execution  of  a  trust  has  a  legal  esUite  against  all  persons  except  the 
trustee  (1  R.  S.  729.  §^  60,  61);  and  such  an  estate  is  alienable,  subject  to 
the  execution  of  the  trust. 

4.  Canons  of  Construction.  The  canons  of  construction,  that  effect 
must  be  given,  if  poSvSible,  to  every  pai  i  of  the  will,  and  that  the  testator 
intended  to  dispose  of  his  entire  estate,  applied. 

5.  Eventual  Estate.  The  rule,  that  rents  and  profits  undisposed  of 
during  a  valid  limitution  of  an  expectant  estate  shall  belong  to  the  persons 
presumptively  entitled  to  the  next  eventual  estate  (1  R.  S.  726,  f^  40),  applied. 

6.  Will  Construed  —  Vested  Remainder,  Subject  to  Execution 
OF  Trust  for  Lives  —  Tenancy  in  Common  of  Income  —  Passage  of 
Undisposed-of  Income  to  Person  Presumptively  Entitled  to 
Eventual  Estate.  The  4th  and  5th  clauses  of  the  will  of  a  testator 
who  left  a  wife,  a  son  and  a  daughter,  directed  the  executors  to  sell  cer- 
tain real  and  personal  property  and  to  invest  and  dispose  of  the  net  pro- 
ceeds "as  hereinafter  directed  as  to  the  residue  of  my  estate  or  the  proceeds 
thereof."  The  6th  clause  devised  to  the  executors  a  house  and  lot,  which 
constituted  all  the  property  not  dealt  with  in  prior  parts  of  the  will,  with 
power  to  receive  the  rents  during  the  lives  of  the  wife  and  son,  or  that  of 
the  longest  liver  of  them,  upon  the  trust  to  pay  the  same,  during  that 
period,  in  equal  shares  to  the  wife,  son  and  daughter,  or  the  "lawful 
issue  or  descendants  "  of  the  son  or  daughter,  if  either  should  die  before 
the  wife,  "such  descendant  receiving  the  share  of  their  parent,"  and 
directed  the  executors,  at  the  decease  of  the  wife  and  son,  to  '*  deliver  up 
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to  my  said  children  or  their  descendants  the  said  house  and  lot,  which  is 
then  to  belong  to  them  in  fee."  This  clause  then  gave  the  executors  a 
power  to  sell,  under  direction  of  the  court,  at  any  time  during  the  lives  of 
the  son  and  wife  or  the  longest  liver  of  them,  directed  the  proceeds  to  be 
invested  by  the  executors  and  the  income  paid  in  equal  shares  to  the  wife, 
son  and  daughter,  and  provided  that,  at  the  death  of  the  longest  liver  of 
the  wife  and  son,  the  principal  should  be  equally  divided  between  the  son 
and  daughter  **  or  their  lawful  descendants."  The  8th  clause  directed 
that  all  moneys  arising  from  sales  of  real  and  personal  property,  ordered 
to  be  sold  and  not  otherwise  disposed  of,  should  be  invested  by  the  execu- 
tors during  the  lives  of  the  wife  and  son,  or  the  longest  liver  of  them,  and 
the  interest  divided  equally  between  the  wife,  son  and  daughter.  The 
property  was  sold  as  authorized.  The  testator's  wife  died  before  the 
daughter.who,  dying  unmarried  and  without  issue,  devised  and  bequeathed 
any  interest  she  had  in  her  father's  estate  to  one  E.  B.  M.  The  latter  sub- 
sequently died,  leaving  all  his  property  to  S.  M.  The  testator's  son,  at 
the  time  of  construing  the  will,  was  seventy-three  years  old  and  without 
issue.  HeUlf  that  the  words,  "or  their  lawful  descendants,"  in  the  6th 
clause,  referred  to  a  death  of  the  son  or  daughter  in  the  lifetime  of  the 
testator;  that  that  clause  created  a  valid  trust  in  the  proceeds  of  the  sale 
of  the  house  and  lot,  terminable  on  the  death  of  the  son;  that,  as  to  the 
income,  the  beneficiaries  took  as  tenants  in  common;  that  at  the  testator's 
death  the  remainders  vested  in  his  son  and  daughter  absolutely,  subject 
to  the  execution  of  the  trust;  that  the  proceeds  of  sale  of  property  covered 
by  the  4th  and  5th  clauses  were  disposed  of  by  force  of  the  provision 
therein  that  they  should  be  disposed  of  as  "  hereinafter  directed  as  to  the 
residue  of  my  estate  or  the  proceeds  thereof,"  and  the  disposition  of  the 
residue  by  the  6th  and  8th  clauses;  that  all  the  residuary  interest  which 
the  daughter  had  in  the  principal  of  her  father's  estate,  at  the  time  of  her 
decease,  passed  under  her  will  to  E.  B.  M.,  and,  under  the  latter's  will,  to 
S.  M.;  that  as  the  daughter  took  her  interest  in  the  income  as  ten- 
ant in  common,  that  interest  after  her  death  was  undisposed  of  by  her 
father's  will  and  did  not  go  to  the  survivor,  but  passed,  by  the  statute 
(1  R.  S.  726,  §  40),  to  the  person  "presumptively  entitled  to  the  next 
eventual  estate,"  that  is,  to  E.  B.  M.,  the  daughter's  devisee,  and,  on  his 
death,  to  S.  M.,  his  devisee;  that  the  trust  will  continue  until  the  death  of 
the  testator's  son,  and  during  that  time  the  income  of  the  trust  estate, 
including  that  of  the  principal  under  the  8th  clause,  must  be  paid,  one- 
half  each,  to  S.  M.  and  the  son;  that  at  the  death  of  the  son  the  trust  ends 
and  the  corpus  of  the  estate  must  be  divided,  one  half  to  S.  M.,  or  to  her 
representatives  or  assigns,  and  the  other  half  to  the  representatives  or 
assigns  of  the  son;  and  that  E.  B.  M.  was  entitled,  under  the  statute,  to 
one-half  the  income  of  the  estate  from  the  death  of  the  testator's  daughter 
until  his  decease. 

Tompkins  v.  Verplanck,  10  App.  Div.  572,  modified. 

(Argued  December  7,  1807;  decided  January  11.  1898.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  26,  1896,  aflSrming  an  order  of  the  surrogate  of 
Westchester  county. 

Also  an  appeal  from  a  judgment  of  the  Appellate  Division 
in  the  second  department,  entered  December  26,  1896,  revers- 
ing a  judgment  of  the  Special  Term,  Westchester  county,  in 
the  action  of  David  Verplanck,  as  executor  and  trustee, 
against  Jotham  S.  Tompkins  et  al.,  for  an  accounting. 

Also  in  an  action  of  Jotham  S.  Tompkins  against  David 
Verplanck,  as  executor  and  trustee,  for  a  construction  of  the 
will  of  Joseph  Warren  Tompkins. 

The  above  two  actions  were  consolidated  and  tried  together. 

The  surrogate's  proceedings  and  the  consolidated  actions 
involve  the  construction  of  the  said  will. 

The  provisions  of  the  will  necessary  to  be  examined  are  the 
fourth,  fifth,  sixth  and  eighth  clauses,  which  are  as  follows : 

"  Fourth,  All  my  mills,  factories,  water  power  rights  of 
pondage  and  everything  appertaining  thereto,  situate  at  Ken- 
sico,  in  the  town  of  North  Castle,  in  the  said  county,  or  else- 
where in  that  town  which  I  may  own  at  my  decease,  I  give 
and  devise  to  my  executors  hereinafter  named,  with  power  to 
take  possession  of,  occupy,  rent  out  and  keep  in  repair  and 
receive  the  rents  and  profits  thereof  until  the  same  shall  be 
sold  and  conveyed  by  my  executors  as  hereinafter  directed, 
and  I  do  direct  my  said  executors  as  soon  as  they  can  obtain  a 
fair  price  therefor,  to  sell  and  convey  the  same  in  fee  simple 
absolute  at  public  or  private  sale  in  their  discretion  in  one  or 
more  parcels  as  they  may  judge  most  beneficial  to  my  estate, 
and  out  of  the  moneys  arising  from  the  sale  thereof,  to  pay 
and  discharge  all  liens  and  incumbrances  thereon  and  all  other 
liens  and  incumbrances  on  all  or  any  real  estate  owned  by  me 
at  my  decease,  together  with  all  just  debts  owing  by  me  at 
my  decease ;  the  residue  of  said  sales  I  direct  my  executors  to 
invest  upon  interest  and  dispose  of  as  hereinafter  directed  as 
to  the  residue  of  my  estate  or  the  proceeds  thereof. 

^'  Fifth.  My  dwelling  house  and  about  seven  acres  of  land 
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in  the  village  of  White  Plains  with  all  the  chattels  and  mov- 
able property  thereon,  and  all  other  lands,  tenements  or  real 
estate  owned  by  me  at  my  decease,  except  so  much  thereof  as 
is  in  this,  ray  will,  otherwise  disposed  of,  I  give  and  devise  to 
my  executors  hereinafter  named,  with  power  to  take  possession 
of,  rent  out,  keep  in  repair,  receive  the  rents  and  profits 
thereof,  until  the  same  shall  be  sold  and  conveyed  by  my 
executors  as  hereinafter  directed.  I  do  hereby  direct  my  said 
executors,  as  soon  as  they  can  obtain  a  fair  price  for  the  same, 
to  sell  and  convey  the  same  at  public  or  private  sale  in  their 
discretion,  and  the  moneys  arising  from  the  sale  thereof  I 
order  my  executors  to  invest  upon  interest  and  dispose  of  as 
hereinafter  directed  as  to  the  residue  of  my  estate  or  the  pro- 
ceeds thereof. 

^^  Sixth,  My  house  and  lot  in  the  city  of  New  York,  known 
as  No.  15  Wall  street,  1  give  and  devise  to  my  said  executors 
with  everything  appertaining  thereto,  with  power  to  take  pos- 
session of,  occupy,  rent  out  and  keep  in  repair  and  receive  the 
rents,  issues  and  profits  thereof  as  if  they  were  owners  thereof, 
during  the  lives  of  my  wife,  Sarah  Walton,  and  my  son, 
Jotham,  but  upon  the  express  trusts  and  condition  that  dur- 
ing the  said  lives  or  that  of  the  longest  liver  of  them  my  said 
executors,  as  often  as  received,  pay  and  distribute  in  equal 
parts,  the  net  rents  of  said  house  and  lot  to  my  said  wife, 
Sarah  Walton,  my  daughter,  Marion,  and  my  son,  Jotham,  or 
flie  lawful  issue  or  descendants  of  my  said  son  or  my  said 
daughter,  if  either  should  die  before  my  said  wife,  such 
descendant  receiving  the  share  of  their  parent,  and  at  the 
decease  of  my  said  wife  and  son,  Jotham,  to  deliver  up  to  my 
said  two  children  or  their  descendants  the  said  house  and  lot 
which  is  then  to  belong  to  tliem  in  fee,  but  inasmuch  as  by 
fire,  accident  or  change  in  the  city  of  New  York,  it  may  be 
expedient  and  necessary  or  greatly  to  the  interest  of  my  estate 
during  the  lives  of  my  said  son  and  wife  or  longest  liver  of 
them  to  sell  and  convey  said  house  and  lot  No.  15  Wall  street 
in  fee,  in  that  event,  I  authorize  my  said  executors  to  apply 
to  the  Supreme  Court  and  upon  proof  to  said  court  of  the  pro- 
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priety  and  necessity  of  said  sale  to  its  satisfaction,  I  authorize 
said  court  to  direct  a  sale  thereof  by  ray  said  executors  in  fee, 
and  the  moneys  arising  from  the  sale  thereof  to  be  invested 
upon  interest  by  my  said  executors  until  the  death  of  my  said 
wife  and  son  or  the  longest  liver  of  them  and  the  interest  and 
income  thereof  paid  in  equal  shares  to  my  said  wife  and  son 
and  daughter  as  aforesaid,  and  at  the  death  of  the  longest 
liver  of  my  said  wife  and  son,  the  principal  to  be  equally 
divided  between  ray  said  son  and  daughter  or  their  lawful 
descendants. 

"  Elglith,  All  the  moneys  arising  from  the  sales  of  my  said 
real  and  personal  property  in  this,  my  will,  ordered  to  be  sold 
and  not  in  this,  my  will,  otherwise  disposed  of,  after  pay- 
ment of  all  my  just  debts  and  liens  on  my  said  real  estate  and 
the  legacy  aforesaid,  I  order  my  executors  to  invest  and  keep 
invested  on  interest,  on  bond  and  mortgage,  on  real  estate  in 
the  state  of  New  York,  in  the  stocks  or  bonds  of  the  state  of 
Xew  York  or  of  tlie  United  States,  at  the  best  interest  they 
can  obtain  for  tlie  same  during  the  life  of  my  said  wife  and 
son  or  the'  longest  liver  of  them,  and  as  often  as  received  to 
pay  and  divide  equally  the  said  interest  between  my  said  wife 
and  son  and  daughter." 

Ahel  Crooh  for  David  Yer planck,  executor,  appellant 
The  devise  to  the  executor  created  a  valid  express  trust  whereby 
the  executor  took  by  implication  as  well  as  by  direct  devise  the 
entire  estate  during  the  lives  of  the  widow  and  Jotham, 
subject  only  to  the  execution  of  the  trust.  {Nicoll  v.  Wal- 
worth^ 4  Den.  385;  Brewster  v.  Striker^  2  N.  Y.  19;  Knox 
V.  Jones,  47  X.  Y.  389;  Amort/  v.  Lord,  9  N.  Y.  403;  Bayn- 
ton  V.  Iloyt,  1  Den.  53  ;  Garvey  v.  McDevitt,  72  N.  Y.  556 ; 
Tuclcer  V.  Tucker,  5  N.  Y.  408 ;  Savage  v.  Bumham,  17  N. 
Y.  569 ;  Radley  v.  Kuhn,  97  N.  Y.  32.)  Because  of  the 
interposition  of  the  trust  estate  no  portion  of  the  estate 
vested  in  the  children  of  the  testator,  or  could  vest  in  them, 
until  the  termination  of  the  trust  estate  —  that  is,  until  the 
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death  of  Jothara,  the  longest  liver  of  the  selected  two  lives. 
(1  Preeton  on  Estates,  65 ;  Hayes  v.  Good^  7  Leigh  [Va],  496 ; 
Tayloe  v.  Gould,  10  Barb.  396;  Griffin  v.  Shepard,  124  N. 
T.  70.)    The  word  "  descendants,"  used  by  the  testator  in  his 
will,  is  synonymous  with  "  issue  of  the  body,"  and  does  not 
include  collateral  relatives.    Hence,  neither  Marion  nor  Jotham 
could  take  from  the  other  under  such  description.     {Hamlin 
V.  Osgood,  1  Redf.  409;  Armstrong  v.  Moran,  1  Bradf.  314; 
Van  Beuren  v.  Dash,  30  N.  Y.  393.)     There  is  no  legal  pre- 
sumption that  Jotham  will  not  leave  descendants  surviving 
him.     He  may  marry  and  raise  a  family.     {Apgar^s  Case,  37 
N.  J.  Eq.   501  ;  List  v.  Rodney,  83  Penn.  St.  483.)     T)ie 
triLst  being  valid  as  an  express  trust  under  our  statutes,  limited 
by  the  two  lives  in  being  at  testator's  deatli,  the  application  or 
payment  of  a  share  in  tlie  rents  and  income  must  terminate  as 
to  each  of  the  three   cestuis  (jus   trust  on  their  respective 
deaths.     {Dowfiing  v.  Marshall,  23  N.  Y.  377  ;  Monarque  v. 
Monarqxie,  80  N.  Y.  320  ;  Crooke  v.  County  of  Kings,  97  N. 
Y.  421 ;  3  R.  S.  3176-3180 ;  2  R.  S.  2193.)     The  intention  of 
the  testator,  when  ascertained  from  the  will  itself,  will  govern 
in  the  construction  of  wills.     {Shipman  v.  Rollins,  98  N.  Y. 
311:  Smith  V,  Edwards,  88  N.  Y.  105;  Delafield  v.  Ship- 
man,  103  N.  Y.  463 ;  Byrnes  v.  StiUrell,  103  N.  Y.  458 ; 
Scott  v.   Guernsey,  48  N.  Y.  106 ;  Stevenson  v.  Lesley,  70 
N.  Y.  512;   Matter  of  Baer,  147    K  Y.  348;  Matter  of 
3fe?'rima7i,  91  Ilun,  120 ;   Shangle  v.  Ilallock,  6  App.  Div. 
55.) 

William  L.  Snyder  for  Jotham  S.  Tompkins,  appellant. 
Marion  W.  Tompkins  having  died  unmarried  and  without 
issue,  leaving  her  brother  Jotham  surviving,  acquired  no  prop- 
erty or  interest  in  her  father's  estate  which  she  could  dispose 
of  by  a  last  will  and  testament.  (1  R.  S.  728,  730,  §§  55,  65 ; 
Garvey  v.  McDevitt,  72  N.  Y.  556  ;  Tobias  v.  Ketchum,  32  N. 
Y.  326  ;  Tucker  v.  Tucker,  5  N.  Y.  408  ;  Radl^y  v.  Kuhn, 
97  N.  Y.  32.)    The  Appellate  Division  erred  in  holding  that 
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the  testator  died  intestate  as  to  the  remainder  after  the  termi- 
nation of  the  trust  estate.     (1  E.  S.  725,  §  28.) 

F,  J.  Worcester  for  Stephanie  Morel,  respondent.  Marion 
W.  Tompkins  took  a  vested  alienable  interest  in  the  real  estate 
devised  by  the  6th  paragrapli  of  the  wilf,  subject  to  the  trust 
therein  created.  {Manice  v.  Manice^  43  N.  Y.  303  ;  Embury 
V.  Sheldon^  68  N.  Y.  227 ;  Moore  v.  Lyon,  25  Wend.  IM; 
NeUon  v.  Russell,  135  N.  Y.  137  ;  Matter  of  Seeheek,  140  X. 
Y.  241  ;  Livingston  v.  Gre^ine,  52  N.  Y.  118  ;  Go^el  v.  Wolf, 
113  N.  Y.  405 ;  Mitchell  v.  Knaj}p,  54  Hun,  500 ;  Matter 
of  Tienken,  131  X.  Y.  391 ;  VeliifieU  v.  Shipinan,  103  N. 
Y.  463 ;  Matter  of  Kluiberhj,  150  N.  Y.  90.)  If  both 
Marion  and  Jothain  took,  under  the  will,  only  such  interests 
in  the  property  as  would  necessarily  cease  at  their  death,  then 
it  is  submitted  that  they  would  each  have,  notwithstanding 
the  will,  the  same  interest  which  we  have  claimed  was  given 
to  them  by  the  will.  (1  R.  S.  729,  §  62 ;  Van  Nostrand  v. 
Marvin,  16  App.  Div.  28  ;  Ilowland  v.  Clendenin,  134  X. 
Y.  305.)  Tlie  petitioner  in  the  Surrogate's  Court,  Mrs.  Morel, 
is  also  entitled  to  the  income  of  Marion's  share.  (1  R.  S.  726, 
§40.) 

F.  Wright  Kingsley  also  for  Stephanie  Morel,  respond- 
ent. Stephanie  Morel,  through  the  will  of  Emil  B.  Morel, 
acquired  all  the  residuary  interest  Marion  Tompkins  had 
in  the  principal  of  her  father's  estate  at  the  time  of  Mar- 
ion's decease,  and  she  is  entitled  to  half  of  the  income  of 
the  trust  estate  until  the  death  of  Jotham  Tompkins.  Upon 
his  death  she  is  entitled  to  one-half  of  the  corpus  of  the 
estate ;  she  is  also  entitled  to  one-half  the  income  since  the 
decree  entered  before  the  surrogate  in  January,  1890.  (1  R.  S. 
723,  724,  727,  §§  12,  13,  22, 44 ;  Kenyon  v.  See,  94  N.  Y.  563 ; 
Tompkins  v.  Verplanck,  10  App.  Div.  572;  Freeborn  v. 
Wagner,  2  Abb.  Pr.  182;  Miller  v.  Em^ns,  19  K  Y.  387; 
Matter  of  Moore,  8  N.  Y.  S.  R.  602 ;  Gumsy  v.  Gurji^y, 
36  K  Y.  267;  Ifanice  v.  Manice,  43  N.  Y.  303;  Embury 
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V.  Sheldon,  68  K  Y.  227 ;  Everitt  v.  Everitt,  29  N.  Y.  39-; 
WelU  V.  WelU,  84  N.  Y.  325 ;  Moore  v.  Lyons,  25  Wend. 
119.) 

Bartlett,  J.  We  are  called  upon  to  construe  the  will  of 
Joseph  Warren  Tompkins,  deceased,  at  one  time  a  well-known 
lawyer  in  Westchester  county. 

The  testator  left  him  surviving  a  widow  and  two  chil- 
dren, a  son,  Jotham  S.  Tompkins,  and  a  daughter,  Marion  W. 
Tompkins. 

The  testator  died  in  1874,  the  widow  in  1885_and  the 
daughter  in  1889  unmarried  and  without  issue.  The  son, 
Jotham,  still  survives,  a  widower  without  issue,  aged  seventy- 
three  years. 

The  daughter,  Marion,  left  a  will  by  which  she  devised  and 
bequeathed  to  one  Emil  B.  Morel  any  interest  she  had  in  the 
estate  of  her  father. 

Morel  died  subsequently,  leaving  all  his  property  to 
Stephanie  Morel,  his  wife,  who  is  a  party  to  this  action  as 
executrix  of  her  husband's  will,  and  claims  to  represent  the 
rights  of  Marion. 

The  principal  point  in  this  case  is  the  construction  to  be 
given  the  sixth  clause  of  the  will,  which  reads  in  part  as 
follows : 

"  Sixth,  My  house  and  lot  in  the  city  of  New  York,  known 
as  No.  15  Wall  street,  I  give  and  devise  to  my  said  executors 
with  everything  appertaining  thereto,  with  power  to  take  pos- 
session of,  occupy,  rent  out  and  keep  in  repair  and  receive  the 
rents,  issues  and  profits  thereof  as  if  they  were  owners  thereof, 
during  the  lives  of  my  wife,  Sarah  Walton,  and  my  son, 
Jotham,  but  upon  the  express  trusts  and  condition  that  dur- 
ing the  said  lives  or  that  of  the  longest  liver  of  them  my  said 
executors,  as  often  as  received,  pay  and  distribute  in  equal 
parts  the  net  rents  of  said  house  and  lot  to  my  said  wife,  Sarah 
Walton,  my  daughter,  Marion,  and  my  son,  Jotham,  or  the 
la^^ful  issue  or  descendants  of  my  said  son  or  my  said  daughter, 
81 


642  Matter  of  Tompkins.  [Jan., 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  154. 

if  either  slionld  die  before  my  said  wife,  such  descendant 
receiving  the  share  of  their  parent ;  and  at  the  decease  of  my 
said  wife  and  son,  Jotham,  to  deliver  np  to  my  said  two  chil- 
dren or  their  descendants  the  said  house  and  lot  which  is  then 
to  belong  to  them  in  fee." 

Then  follows  an  authorization  to  sell  the  premises  No.  15 
Wall  street,  with  the  permission  of  the  court,  and  a  direction 
to  deal  with  the  proceeds  substantially  as  provided  for  the  real 
estate  and  its  rents  and  profits. 

This  property  was  sold  as  authorized. 

It  is  the  contention  of  counsel  for  executor  that  this  clause 
of  the  will  creates  a  valid  express  trust,  whereby  the  executor 
took  by  implication,  as  well  as  by  direct  devise,  the  entire  estate 
during  the  lives  of  tlie  widow  and  Jotham,  both  in  law  and 
equity,  subject  only  to  the  execution  of  the  trust. 

Further,  that  because  of  the  interposition  of  the  trust  estate 
no  portion  of  the  estate  vested  in  the  children  of  the  testator, 
or  could  vest  in  them  until  the  termination  of  the  trust  estate, 
that  is,  until  the  death  of  Jotham,  the  longest  liver  of  tlie  two 
selected  lives ;  that  the  death  of  the  daughter  Marion  has 
defeated  her  estate,  and  that  Jotham's  estate  must  necessarily 
terminate  with  the  trust,  because  his  life  is  the  ultimate  one 
selected  upon  which  its  duration  depends;  that  the  word 
"  descendants,"  used  by  the  testator  in  the  will,  is  synonymous 
with  "  issue  of  the  body,"  and  does  not  include  collateral  rela- 
tives, hence,  neither  Marion  nor  Jotham  could  take  from  the 
other. 

In  the  proceedings  in  Surrogate's  Court,  instituted  to  com- 
pel David  Verplanck  as  executor  and  trustee  to  pay  over  to 
petitioner,  Stephanie  Morel,  one-half  of  the  income  of  certain 
trust  funds  created  by  the  will,  it  is  stated  in  the  opinion  that 
Marion  took  a  vested  alienable  interest  in  the  real  estate  devised 
by  the  sixth  clause  of  the  will,  subject  to  the  trust  therein 
created ;  that  the  rents  mentioned  in  the  sixth  clause,  to  which 
Marion  would  have  been  entitled  if  living,  are  undisposed  of 
by  the  will,  and  they,  therefore,  belong,  under  the  Revised 
Statutes  (1  R.  S.  72(5,  §  40),  to  the  person  presumptively  enti- 
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tied  to  the  next  eventual  estate,  and  the  petitioner,  Stephanie 
Morel,  is  such  person  ;  that  as  to  the  residue  of  the  real  estate 
disposed  of  by  the  eighth  clause  of  the  will  testator  died 
intestate,  and,  this  being  so,  it  vested  in  Jotham  and  Marion 
immediately  upon  their  father's  death,  subject  to  the  execution 
of  the  trust,  Marion's  interest  passing  under  her  will. 

The  Special  Term  held  that  tlie  trustees  were  vested  with 
the  entire  legal  title  of  the  corpus  of  the  estate  until  the 
death  of  Jotham ;  that  no  portion  of  the  principal  ever  vested 
in  Marion  or  passed  under  her  will ;  that  the  entire  income 
since  Marion's  death  belonged  to  Jotham  ;  that  no  portion  of 
the  principal  ever  vested  or  can  vest  in  Jotham,  and,  at  his 
death,  the  corpus  of  the  estate  will  vest  in  the  persons,  if  any, 
who  will  then  answer  tlie  description  of  his  descendants. 

Tlie  Appellate  Division  affirmed  the  decree  of  the  Surro- 
gate's Court  and  reversed  that  of  the  Special  Term. 

We  agree  with  the  learned  Appellate  Division  that  the  will 
created  a  valid  trust  and  that,  as  to  the  income,  the  bene- 
ficiaries take  as  tenants  in  common  and  not  as  joint  tenants. 

As  to  the  remainders,  on  the  termination  of  the  trust,  the 
opinion  of  the  Appellate  Division,  after  dealing  with  the 
difficulties  of  treating  them  as  contingent,  goes  on  to  state : 
"  But,  if  the  remainders  were  to  be  vested  subject  only  to  be 
divested  in  favor  of  descendants,  in  case  the  devisee  should 
leave  descendants,  then  the  testamentary  direction  is  wholly 
reasonable  and  natural.  We  are  of  opinion  that  the  latter 
construction  must,  therefore,  prevail."  The  opinion  then 
states  that  it  would  be  unwise  to  decide  what  effect  possible 
issue  of  Jotham  would  have  on  the  vested  estates. 

We  are  of  opinion  that  a  fundamental  error  has  entered 
into  the  construction  of  this  will  as  to  the  effect  to  be  given 
the  words  of  gift  in  the  sixth  clause,  to  the  son  or  daughter 
or  their  "  lawful  descendants." 

Wiiile  these  words  were  treated  by  the  Appellate  Division 
as  a  gift  by  substitution  in  case  of  the  death  of  the  first  lega- 
tee or  devisee,  they  were  held  to  refer  to  a  death  during  the 
continuation  of  tiie  trust. 


644  Matter  of  Tompkins.  [Jan., 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  154. 

We  think  these  words  refer  to  a  death  in  the  lifetime 
of  the  testator,  and  such  a  construction  removes  many  of 
the  difficulties  in  carrying  out  the  obvious  intention  of  tlie 
testator. 

At  the  testator's  death  the  remainders  vested  in  Marion 
and  Jotham  absolutely,  subject  to  the  execution  of  the  trust. 
{Livingston  v.  Greene^  52  N.  Y.  119;  Emhury  v.  Sheldon^ 
68  N.  Y.  221 '..Nelson  v.  Rmsell,  135  N.  Y.  137;  Stol^es  v. 
Westoji,  142  N.  Y.  433.) 

A  general  devise  to  executors  in  tnist  vests  no  estate  in 
them,  except  for  such  of  the  declared  purposes  as  require  that 
the  title  be  vested  in  them.  {Everitt  v.  Everitt,  29  X.  Y.  39; 
Manice  v.  Manire.  43  N.  Y.  303.)  In  the  case  at  bar  the 
trustees  took  only  such  an  estate  as  was  commensurate  with 
their  trust  duties,  and  those  were  limited  solely  to  lives.  It 
is  clear  they  never  took  the  remainder  in  fee,  or  the  residue 
of  personalty  after  the  end  of  the  trust  estate.  A  trust  lim- 
ited to  lives  offers  no  greater  obstacle  to  the  present  vesting 
of  the  remainder  in  fee  or  residue  of  personalty  than  does  a 
life  estate. 

The  trustee  takes  an  estate  in  possession  and  such  title  as 
will  enable  him  to  execute  his  trust. 

The  learned  counsel  for  the  executor  argues  that,  by  reason 
of  the  interposition  of  the  trust  estate,  no  portion  of  the  estate 
vested  in  the  children  of  the  testator  until  the  termination  of 
the  trust ;  that  there  can  be  no  vested  estate  without  a  present 
legal  and  existing  right  of  alienation,  which  cannot  be  until 
the  termination  of  the  precedent  estate. 

If  such  were  the  effect  of  an  express  trust  created  by  will, 
it  would  prove  a  serious  obstacle  to  carrying  out  the  intention 
of  testators. 

The  Statute  of  Uses  and  Trusts  provides  that,  while  an 
express  trust  vests  the  whole  estate  in  the  trustee  in  law  and 
in  equity,  it  shall  not  prevent  any  person  creating  a  trust  from 
granting  or  devising  such  lands,  subject  to  the  execution  of 
the  trust,  and  sucli  grantee  has  a  legal  estate  against  ail  per- 
sons except  the  trustee.     (1  R.  S.  729,  §§  60,  61.) 
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Snch  an  estate  is  alienable,  subject  to  the  execution  of  the 
trust.  {Briggs  v.  Davis,  21  N.  Y.  576,  577 ;  McZecm  y. 
Freeman,  70  K  Y.  85.) 

Starting  out  with  a  vesting  of  the  residuary  estates  at  tes- 
tator's death  and  adopting  the  familiar  canon  of  construction, 
tiiat  effect  must  be  given  if  possible  to  every  part  of  the  will 
( Wn'g/it  V.  Denn^  10  Wheat.  239 ;  Dawes  v.  Swan,  4  Mass. 
208),  and  that  the  testator  intended  to  dispose  of  his  entire 
estate,  there  is  no  great  difficulty  in  harmonizing  the  various 
provisions  of  the  instrument  and  preventing  intestacy  either 
as  to  principal  or  income. 

The  scheme  of  the  will  is  simple,  and  while  in  some  respects 
it  might  have  been  more  clearly  expressed,  yet  the  general 
intention  of  the  testator  is  manifest. 

The  fourth  and  fifth  clauses  direct  the  executors  to  sell 
certain  real  and  personal  property,  and  out  of  the  proceeds 
pay  the  liens  thereon,  the  debts  of  the  testator,  and  to  invest 
the  residue  and  dispose  of  it  in  the  same  manner  as  the  resi- 
due of  the  estate. 

The  eighth  clause  provides  that  all  the  moneys  arising  from 
the  sales  of  real  and  personal  property,  and  not  in  the  will 
otlierwise  disposed  of,  are  to  be  invested,  and  the  income 
thereof  paid  to  the  widow,  son  and  daughter  during  the  lives 
of  tlie  widow  and  son  and  the  survivor  of  them. 

It  thus  appears  that  the  testator,  after  providing  for  certain 
specific  legacies,  directed  the  sale  of  the  balance  of  his  estate, 
real  and  personal,  except  his  property  in  the  city  of  New 
York,  and  directed  the  investment  of  the  residue  of  the  pro- 
ceeds and  the  payment  of  the  income  during  the  lives  of  his 
Avidow  and  son  to  them  and  his  daughter. 

The  principal  arising  from  the  sales  with  the  interest  the 
testator  had  thus  disposed  of  in  the  fourth  and  fifth  clauses, 
in  the  same  manner  as  the  residue  of  his  estate. 

The  court  below,  in  its  opinion,  suggests  that  "  the  will  con- 
tains no  residuary  clause,  and  makes  no  further  final  dispo- 
sition of  the  testator's  estate  other  than  that  prescribed  in  the 
sixth  and  eighth  clauses." 
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The  sixth  clause  deals  with  the  residue  of  the  estate,  as  all 
property,  real  and  personal,  save  that  located  in  tlie  city  of 
New  York,  is  disposed  of  by  the  other  portions  of  the  will. 

The  sixth  clause,  as  already  pointed  out,  creates  a  valid 
trust  in  the  proceeds  of  the  sale  of  the  New  York  city  prop- 
erty, and  the  income  is  disposed  of  during  lives,  and  the 
principal  divided,  on  the  termination  of  the  trust,  between 
the  son  and  daughter. 

The  testator,  by  the  fourth  and  fifth  clauses,  provides  that 
the  net  proceeds  of  the  sales  under  those  clauses  shall  be  dis- 
posed of  '•'  as  hereinafter  directed  as  to  the  residue  of  my 
estate."  It  is  thus  clear  that  this  princiiml,  invested  under 
the  eighth  clause,  is  to  be  divided  between  the  sou  and 
daughter  when  the  trust  under  the  sixth  clause  terminates,  a? 
this  investment  is  limited  by  the  same  lives  as  those  ujwn 
which  the  trust  rests. 

There  is  no  intestacy  as  to  the  princiiml  or  residue  under 
the  eighth  clause. 

When  we  read  together  the  portions  of  the  will  in  pari 
materia^  we  find  that  the  testator  has  disposed  of  his  entire 
estate.     {Allen  v.  Alkn,  149  N.  Y.  280-285.) 

It  follows  that  all  the  residuary  interest  Marion  had  in  the 
principal  of  her  father's  estate,  at  the  time  of  her  decease, 
passed  under  her  will  to  Emil  B.  Morel,  and  by  the  will  of  the 
latter  to  IiIh  widow,  Stephanie  Morel. 

The  interest  of  Marion  in  the  income  of  the  estate,  after 
her  death,  w^as  undisposed  of  by  her  father's  will,  as  she  took 
as  tenant  in  common,  and  consequently  her  share  of  the 
income  did  not  go  to  the  survivors.  This  being  the  situation, 
her  share  goes  by  statute  to  the  person  presumptively  entitle(J 
to  the  next  eventual  estate.  (1  R  S.  726,  §  40 ;  Emhunj  v. 
Sheldon,  io^  N.  Y.  227 ;  Delafield  v.  Shipman,  103  ^^  Y. 
463.) 

As  already  pointed  out,  Marion's  interest  in  the  principal 
of  her  father's  estate  passed  under  her  will  to  Emil  B. 
Morel,  and  from  him  to  his  executrix  and  devisee,  Stephanie 
Morel. 
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Morel  and  his  widow  were  thus  successively  the  person 
entitled  to  the  next  eventual  estate. 

The  trust  will  continue  until  the  death  of  Jotham,  the  son, 
and  during  that  time  the  income  of  the  trust  estate,  including 
that  of  the  priucipal  under  the  eighth  clause  of  the  will,  must 
be  paid,  one-half  each,  to  Stephanie  Morel,  as  executrix,  lega- 
tee and  devisee  under  her  husband's  will,  and  to  Jotham  S. 
Tompkins. 

At  the  death  of  Jotham  the  trust  ends,  and  the  cm'pus  of 
the  estate  must  be  divided,  one-half  to  Stephanie  Morel,  as 
executrix,  legatee  and  devisee  under  her  husband's  will,  or  to 
her  successors,  heirs,  legal  representatives  or  assigns,  and  the 
other  half  to  the  heirs,  devisees,  legatees,  legal  representa- 
tives or  assigns  of  Jotham  S.  Tompkins. 

Emil  B.  Morel  was  entitled  under  the  statute  to  one-half  the 
income  of  the  estate  from  the  death  of  Marion  in  1889  until 
his  decease  in  1894. 

The  accounts  in  the  Surrogate's  Court  should  be  adjusted 
on  this  basis,  as  Mr.  Morel,  by  his  answers  in  the  Supreme 
Court  actions,  made  a  claim  to  the  principal  and  income. 

Stephanie  Morel,  as  executrix,  devisee  and  legatee  under 
her  husband's  will,  is  entitled  to  one-half  the  income  of  the 
estate  from  and  after  the  death  of  Emil  B.  Morel. 

The  judgment  of  the  Appellate  Division  should  be  modi- 
fied so  as  to  conform  to  this  decision,  and  as  so  modified 
aflBrmed,  with  costs  in  this  court  to  all  parties  who  were 
allowed  costs  in  the  Appellate  Division,  to  be  paid  out  of  the 
principal  fund  of  the  estate. 

All  concur. 

Judgment  accordingly. 
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Joshua  L.  Baily  et  al.  and  James  Talcott,  Respondents,  f. 
Lewis  M.  Hornthal,  Appellant,  Impleaded  with  Albert 
Weis  and  Robert  Weis. 

1.  Partnership  — Withdrawal  op  Capital.  The  doctrine  that  a 
partner  who  retires  from  an  insolvent  firm  and  withdraws  from  it  a  sura 
of  money  as  his  share  of  the  contributed  capital  is  defrauding  the  cred- 
itors of  the  firm,  applies  with  the  same  force  to  a  limited  as  to  a  general 
partnership. 

2.  Insolvent  Limited  Partnership — Return  of  Capital  to  Special 
Pari'ner.  If  a  limited  partnership  was  insolvent  at  its  termination,  and 
a  succeeding  general  partnership  and  the  general  partners  have  been  since 
continually  insolvent,  a  special  partner  cannot  retain  the  capital  that  be 
had  contributed  to  the  Arm,  when  voluntarily  paid  back  to  him  by  the 
general  partners  after  they  had  become  insolvent,  as  against  judgmeDt 
creditors  of  the  general  partners  whose  claims  were  in  existence  when  the 
payment  was  made,  at  least  in  the  absence  of  an  agreement  made  in  good 
faith,  in  ignorance  of  the  fact  of  insolvency  and  without  knowledge  of 
such  facts  as  would  put  a  prudent  man  upon  inquiry. 

3.  Creditors'  Action.  An  action  in  equity  lies  at  the  suit  of  judg- 
ment creditors,  with  executions  returned  unsatisfied,  of  the  general  part- 
ners in  a  terminated  insolvent  limited  partnership,  organized  under  the 
laws  of  Texas,  and  in  a  succeeding  general  partnership,  to  rejich  a  specific 
fund  in  the  hands  of  a  special  partner,  upon  the  theory  that  he  had  no 
right  to  the  same,  as  against  the  creditors  of  the  judgment  debtors,  because 
he  received  it,  under  the  designation  of  returned  capital,  from  the  debtors 
virtually  as  a  gift  when  they  were  in.solvent. 

4.  Evidence  of  Insolvency.  The  evidence  examined  and  held  to  sup- 
port the  conclusion  of  the  courts  below  (the  facts  having  been  found  by 
the  trial  court  and  confirmed  by  a  late  General  Term),  that  a  limited  part- 
nership, which  had  been  succeeded  by  a  general  partnership  which  failed 
seven  months  after  the  termination  of  the  limited  partnership,  was  insol- 
vent at  its  termination. 

5.  Appeal  —  General  Exception.  Upon  an  appeal  to  the  Court  of 
Appeals,  a  general  exception  to  the  findings,  taken  after  the  close  of  the 
trial,  when  there  was  no  opportunity  to  meet  the  point  by  amendment  or 
otherwise,  cannot  be  relied  upon  to  raise  any  question  which,  if  properly 
raised  during  the  trial,  might  have  been  successfully  met  and  answered. 

6.  Equity  — Personal  Money  Judgment.  A  court  of  equity  may 
adapt  its  relief  to  the  exigencies  of  the  case,  and,  when  nothing  more  is 
required,  may  order  a  sum  of  money  to  be  paid  to  the  plaintiff,  or  gi^c 
him  a  personal  judgment  therefor,  to  be  enforced  by  execution. 

Bmli/  V.  Hornthal,  89  Hun,  514,  affirmed. 

(Argued  Dcx^ember  9.  1897;  decided  January  11,  1898.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 23, 1895,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

From  the  1st  of  May,  1880,  to  the  30th  of  April,  1891,  the 
defendants  composed  a  limited  partnership,  organized  under 
the  firm  name  of  ''  Weis  Brothers,"  pursuant  to  the  laws  of 
the  state  of  Texas,  with  Albert  and  Robert  Weis,  of  Galves- 
ton, in  that  state,  as  general  partners,  and  Lewis  M.  Hornthal, 
of  the  city  of  New  York,  as  special  partner,  the  contribution 
of  the  latter  to  the  capital  being  $50,000.  This  partnership 
was  several  times  renewed,  the  date  of  the  last  renewal  being 
April  12th,  1890,  and  the  duration  th'^reof,  as  then  fixed  by 
the  articles,  was  to  be  from  the  30th  of  April,  1890,  until  the 
30th  of  April,  1891.  It  was  not  renewed  after  the  date  last 
named,  but,  without  any  agreement  upon  the  sul)ject,  the  gen- 
eral partners  retained  the  assets  and  continued  the  business  at 
the  same  place  in  Galveston,  under  the  old  firm  name.  On 
the  5th  of  November,  1891,  the  new  firm  failed  owing  over 
$700,000,  of  which  $315,208.51  was  unsecured,  while  the  only 
assets  to  meet  it  were  cash  and  accounts  estimated  at  the  time 
as  worth  the  sum  of  $1 06,404.23.  The  apparent  deficit 
amounted  to  about  $150,000,  and  the  evidence  tended  to  show 
an  actual  deficit  of  over  $200,000.  On  the  23rd  of  May,  1891, 
Albert  and  Robert  Weis  paid,  by  an  indirect  method  not  nec- 
essary to  describe,  to  the  defendant  Hornthal,  $25,000  on 
account  of  his  contribution  of  $50,000  to  the  capital  of  the 
limited  partnership.  At  the  time  of  the  failure,  in  November 
following,  Hornthal  was  preferred  in  a  trust  deed  executed  by 
Albert  and  Robert  AVeis  to  one  Lewy,  for  the  benefit  of  certain 
creditors,  for  the  remainder  of  his  capital  contribution!,  amount- 
ing, with  interest,  to  $20,433.34.  About  a  year  after  the  failure 
he  received  from  the  trustee  the  amount  thus  preferred  by 
the  trust  deed,  making,  with  interest,  $27,243.95,  at  the  date 
of  payment,  which  was  prior  to  the  commencement  of  this 
action.  The  trustee  has  closed  his  tnist  by  disposing  of  all  the 
82 
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property  transferred  to  him  and  applying  the  proceeds,  less 
exj^nses,  upon  the  debts  or  claims  preferred. 

The  claim  of  the  plaintiffs  Baily  arose  mainly  upon  a  con- 
tract made  on  the  13th  of  April,  1891,  by  Robert  Weis,  in  the 
name  of  the  special  partnerahip,  for  goods  to  be  delivered  to 
that  firm,  a  small  part  at  once  and  the  rest  in  May,  June  and 
July  following.  Under  this  contract  goods  to  the  amonjit  of 
$499.80  were  delivered  to  the  limited  partnei*ship  before  it 
expired,  and  the  rest  were  delivered,  including  a  second  order 
given  in  June,  1891,  some  months  after  it  liad  expired,  to 
Albert  and  Robert  Weis^  who  were  doing  business  under  the 
firm  name  of  the  Weis  Brothers,  as  aforesaid. 

The  claim  of  the  plaintiff  Talcott  was  under  a  contract  made 
March  13,  1891,  whereby  the  purchasing  agent  of  the  limited 
partnership  ordered  of  him,  in  the  name  of  the  firm,  goods  to 
the  amount  of  $742.08,  to  be  delivered  in  May,  June  and 
July  following,  and  which  were  delivered  accordingly  to 
Albert  and  Robert  Weis,  under  their  said  firm  name.  By  the 
terms  of  both  of  these  contracts  the  goods  were  not  to  be  paid 
for  until  after  the  first  of  October,  but  there  was  no  option  to 
either  party  to  cancel  the  order. 

The  statutes  of  the  state  of  Texas  relating  to  limited  part- 
nerships and  fraudulent  conveyances  were  read  in  evidence 
upon  the  trial,  a!id  they  are  the  same  in  substance  as  the  stat- 
utes of  our  own  state  relating  to  those  subjects.  By  article 
3457  of  the  statutes  of  that  state  it  is  provided  that  '*  If  it 
shall  appear  that  by  the  payment  of  interest  or  profits  to  any 
special  partner  the  original  capital  has  been  reduced,  the  part- 
ner receiving  the  same  shall  be  bound  to  restore  the  amount 
necessary  to  make  good  his  share  of  the  capital,  with  interest  y^ 
and  by  article  3463  that  "  In  case  of  the  insolvency  or  bank- 
ruptcy of  the  partnership,  no  special  partner  shall,  under  any 
circumstances,  be  allowed  to  claim  as  creditor  until  the  claims 
of  all  other  creditors  of  the  partnership  shall  be  satisfied." 
(Act  of  May  12,  184G;  P.  D.  4732,  4739.)  By  article  2405, 
relating  to  fraudulent  conveyances,  it  is  provided  that 
''  Every  gift,  conveyance,  assignment  or  transfer  of,  or  charge 


1898.]  Baily  v.  Hornthal.  651 

N.  y.  Rep.]  Statement  of  case. 

upon,  any  estate,  real  or  personal,  every  suit  commenced,  or 
decree,  judgment  or  execution  suffered  or  obtained,  and  every 
bond  or  other  writing  given  with  intent  to  delay,  hinder  or 
defraud  creditors,  purchasers  or  other  persons  of,  or  from 
what  they  are,  or  may  be  lawfully  entitled  to,  shall,  as  to  such 
creditors,  purchasers  or  other  persons,  their  representatives  or 
assigns,  be  void." 

Upon  the  trial  at  Special  Term  the  foregoing  facts  with 
many  others  appeared,  and  the  justice  presiding  decided  in 
favor  of  the  plaintiflFs.     The  decision  was  general  in  form,  but 
stated  as  the  grounds  thereof,  "  That  on  and  prior  to  April 
30,  1891,  tiie  date  of  th^  termination  of  the  special  partner- 
ship of  Weis  Brothers,  and  at  all  times  since  said  special  part- 
nership, the  succeeding  general  partnership  of  Weis  Brothers 
and  Albert  Weis  and  Robert  Weis  were  and  are  largely  insol- 
vent ;  that  on  and  prior  to  the  said  April  30th,  1891,  the  special 
capital  of  defendant  Hornthal  in  said  special  partnership  was 
wholly  exhausted ;  that  the  payments  to  him  of  his  special 
capital  and  interest  amounting  to  more  than  $50,000,  were 
not  for  value  or  in  satisfaction  of  any  valid  claim,  but  were 
entirely  voluntary ;  that  these  payments  were  made  in  viola- 
lation  of  the  statutory  prohibition  against  withdrawals  by  and 
preference  of  special  partners  and  transfers  made  in  contem- 
plation  of  insolvency,  or  with    intent  to  hinder,  delay  and 
defraud  creditors ;  that  said  payments  were  and  are  fraudulent 
and  void  alike  as  against  creditors  of  said  special  partnership 
of  Weis  Brothers,  and  also  against  creditors  of  the  succeeding 
general  partnership  of  Weis  Brothers,  and  against  creditors 
of  Albert  Weis  and  Robert  Weis,  including  these  {)laintiffs  ; 
that  it  is  immaterial  whether  the  plaintiffs  are  creditor's  of  the 
special   partnership,  or  of  the  said  general  partnership,  and 
that  defendant  Hornthal  is  liable  to  plaintiffs  to  the  amount 
of  their  claims,  with  interest,  for  the  moneys  so  paid  to  him." 
Judgment  was  directed  accordingly,  which,  upon  appeal  taken 
by  the  defendant  Hornthal,  only,  to  the  General  Term,  was 
affirmed  by  a  divided  vote,  and  from  the  judgment  of  affirm- 
ance Mr.  Hornthal  has  appealed  to  this  court. 
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George  Hoadly  and  F.  P.  Delajidd  for  appellant.  A  lim- 
ited partnership  is  one,  of  the  beginning  and  end  of  which 
knowledge  is  given  to  the  whole  world  by  publication  accord- 
ing to  law,  and  when  the  copartnership  has  ended,  the  author- 
ity to  bind  the  special  partner  ends,  and  during  the  term  of 
the  copartnership,  it  is  not  within  the  scope  of  the  authority 
of  the  general  partners  as  agents  to  bind  the  special  partner 
by  agreements  to  be  performed  after  both  their  and  his  con- 
nection with  the  tirm  must,  according  to  its  published  t^jrms, 
have  ceased,  or  to  be  performed  by  or  to  others  tlian  the  mem- 
bers of  the  limited  partnership  as  such.  (Benj.  on  Sales, 
§§  3,  308,  352;  Stej)/iefis  v.  Saniee,  ^9  N.  Y.  35;  CoriieU  v. 
Clark,  104  N.  Y.  451;  Phider  v.  Wilk^,  1  Marshall,  248; 
Pusey  v.  Duseiihnry,  75  Penn.  St.  437;  U?iio7i  Xat  Bank 
V.  Uiiderhill,  102  N.  Y.  336 ;  Pinckney  v.  Keyler,  4  E.  D. 
Smith,  469.)  Hornthal  is  not  liable  to  creditors  of  the  sub- 
sequent general  partnership  of  Weis  Brothere.  {Miller  v. 
Miller,  23  Me.  22 ;  Peed  v.  Woodmaii,  4  Me.  400 ;  Usher 
V.  Uazeltine,  5  Me.  471;  Quimhy  v.  Dill,  40  Me.  52S; 
Maritz  v.  Iloffm-an,  35  III.  553  ;  Baker  v.  Oilman,  52  Barb. 
26  ;  Jackson  v.  Post,  15  Wend.  588 ;  Phillips  v.  Wooster,  36 
N.  Y.  412;  Dxinlap  v.  Hawkins,  59  N.  Y.  342;  Carr  v. 
Breese,  81  N.  Y.  584.)  Hornthal's  capital  was  not  withdrawn 
during  the  limited  partnership.  {Hogg  v.  Orgill,  34  Penn.  St. 
344;  Lachaise  v.  Marks,  4  E.  D.  Smith,  610;  Mattiso7i  v. 
Deiaarcst,  4  Robt.  161 ;  Harris  v.  Murray,  28  N.  Y.  577.) 
The  limited  partnership  was  not  insolvent  when  dissolved. 
{Jones  V.  IL  R,  Co,,  18  App.  Div.  207;  Kniinerich  v.  Hef- 
feran,  26  J.  &  S.  217;  Townsend  v.  Wesiacott,  2  Beav. 
340;  Mackay  v.  Douglas,  L.  R.  [14  Eq.  106];  Crossl^y  w 
Elworthy,  L.  R.  [12  Eq.  458]  ;  Carlisle  v.  Rich,  8  N.  ff.  44; 
Wallace  v.  Hull,  28  Ga.  68  ;  Coghill  v.  Boring,  15  Cal.  213 ; 
Saford  v.  Grout,  120  Mass.  20;  Walrod  v.  Ball,  9  Barb. 
271.)  Personal  judgment  against  Hornthal  was  erroneous. 
{Innes  v.  iMnsiixg,  7  Paige,  583.) 

Charles  E,  Hughes  and  Arthur  C,  Rounds  for  respondents. 
The  payments  to  Hornthal  were  fraudulent  as  against  the 
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creditors  of  Albert  Weis  and  Robert  Weis.  {Knapp  v.  Sim<m^ 
96  N.  Y.  292;  F,  L.  <&  T,  Co,  v.  H,  IL  E.  Co,,  152  K  Y. 
254 ;  Jieeder  v.  Sayre,  70  N.  Y.  180 ;  Baylies  on  New  Trials, 
166;  Murtha  v.  Curley,  90  N.  Y.  372;  Amherst  College  v. 
Mitch,  151  N.  Y.  321.)  The  limited  partnership  was  insolvent 
on  April  30,  1891,  the  date  of  its  dissolution,  and  the  judg- 
ment debtors  were  continuously  insolvent  from  that  time  until 
their  failure  in  the  following  November.  {Thompson  v. 
Thcnnpson,  4  Cush.  127;  Toof  v.  Martin,  13  Wall.  40; 
Buchanan  v.  Smith,  16  Wall.  277 ;  Riper  v.  Yan  Poppen- 
hausen,  43  N.  Y.  68  ;  Herrick  v.  Borst,  4  Hill,  652 ;  Menagh 
V.  Whitwell,  52  N.  Y.  146 ;  Taylor  v.  Coenen,  L.  R.  [1  Ch. 
Div.]  636 ;  Churchill  v.  Wells,  7  Coldw.  365  ;  Faulk  v.  Cook, 
39  Conn.  566.)  The  payments  to  Hornthal  were  not  in  satis- 
faction of  any  valid  claim,  but  were  entirely  voluntary. 
(Harris  v.  Murray,  28  N.  Y.  574 ;  Coleman  v.  Burr^  93  N. 
Y.  17 ;  Feyser  v.  Myers,  135  N.  Y.  604 ;  Darby  v.  Gilligan, 
33  W.  Va.  249  ;  Menagh  v.  Whitwell,  52  N.  Y.  161 ;  Innes  v. 
Lansing,  7  Paige,  583 ;  Yan  Alstyne  v.  Cook,  25  N.  Y.  489 ; 
Hardt  v.  Levy,  72  Hun,  225 ;  Todd  v.  Nelson,  109  N.  Y. 
,327;  Faulk  v.  Cooke,  39  Conn.  566.)  Plaintiffs,  as  creditors 
of  the  limited  partnership,  are  entitled  to  recover  against 
Hornthal  to  the  extent  of  the  indebtedness  contracted  before 
April  30,  1891.  {Bell  v.  Merrifi^ld,  28  Hun,  219  ;  King  ^  v. 
Sarria,  7  Hun,  167 ;  69  N.  Y.  24 ;  Lawrence  v.  Batcheller, 
131  Mass.  504;  Leonard  v.  C  S,  N,  Co,,  84  N.  Y.  48  ;  Den- 
nick  V.  Railroad  Co.,  103  U.  S.  11 ;  Kennedy  v.  Forter,  109 
N.  Y.  552 ;  Briggs  v.  Briggs,  15  N.  Y.  471 ;  Merrill  v. 
Blanchard,  7  A  pp.  Div.  167 ;  Whiting  v.  Farrand,  1  Conn. 
60 ;  Mason  v.  Tiffa^iy,  45  111.  392.) 

Vann,  J.  This  is  a  creditors'  action  wherein  the  plaintiffs, 
as  judgment  creditors  of  Albert  and  Robert  Weis,  with  exe- 
cutions returned  unsatisfied,  seek  to  reach  a  specific  fund  in 
the  hands  of  the  defendant  Hornthal  upon  the  theory  that  ho 
has  no  right  to  the  same,  as  against  the  creditors  of  said  judg- 
ment debtors,  because  he  received  it  from  them  virtually  as  a 
gift  when  they  were  insolvent. 
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While  some  of  the  allegations  of  the  complaint  are  adapted 
to  an  action  at  law  to  charge  Mr.  Hornthal  as  a  general  part- 
ner, tlie  action  was  tried  and  decided  as  an  action  in  equity,  iu 
the  nature  of  an  ordinary  creditor's  bill,  to  reach  assets  of 
Albert  and  Robert  Weis,  transferred  to  said  Hornthal  in  fraud 
of  their  creditors.  The  relief  demanded,  the  evidence  admit- 
ted without  objection,  the  statements  made  by  both  court  and 
counsel  during  the  trial,  as  well  as  the  decision  and  judgment, 
all  show  that  this  was  the  theory  of  the  action  as  accepted  by 
all  who  took  part  in  the  trial.  Thus,  after  various  judgment 
rolls  and  executions  had  been  read  in  evidence,  but  before  any 
oral  evidence  was  received,  and  as  the  plaintiflF  was  about  to 
read  a  deposition  taken  by  stipulation,  the  defendants'  counsel 
remarked  that  "  so  far  as  there  is  an  attempt  by  this  testimony 
to  establish  that  class  of  irregularities,  which,  according  to  the 
statutes  of  Texas,  would  make  Mr.  Hornthal  a  general  part- 
ner, there  can  be  no  recovery  under  this  complaint ;  but  if 
the  gentleman  confines  his  case  to  his  statement  made  in 
opening,  that  he  simply  claims  that  Mr.  Hornthal  received 
$50,000  which  he  ought  not  to  have  received,  then  there  is 
no  well-founded  objection  to  this  testimony,  or  any  part  of 
it."  Immediately  after  this  statement  the  trial  judge  said : 
"  This  is  a  creditor's  action  to  reach  a  specific  fund,"  and  both 
parties  apparently  acquiesced  in  this  declaration  by  the  court 
as  to  the  theory  of  the  action.  At  no  time  during  the  trial 
was  the  position  thus  taken  changed  by  the  counsel  for  either 
party,  and  the  opinions,  both  of  the  Special  and  General 
Term,  show  that  this  was  the  view  that  they  took  of  the  nature 
of  the  action.  We  shall  confine  our  review  to  the  theory, 
adopted  by  the  parties  and  the  courts  below,  that  the  action 
was  in  equity  to  reach  assets  fraudulently  transferred  by 
insolvent  debtors,  because,  as  we  have  frequently  held,  it  is 
the  duty  of  tlie  trial  court,  in  the  absence  of  objections  to 
evidence  or  to  the  sufficiency  of  the  complaint,  to  give  the 
plaintiff  the  benefit  of  any  cause  of  action  established  by  the 
evidence.  {Knajyp  v.  Simon,  96  N.  Y.  284,  292 ;  Frear  v. 
Siceet,  118  K  Y.  454,  458  ;  Sterrett  v.  Third  Nat ion^d  Bank 


1898.]  Baily  v.  Hornthal.  655 

N.  Y.  Rep.  J  Opinion  of  the  Court,  per  Vann,  J. 

of  Buffalo,  122  N.  Y.  659,  662.)  The  record  before  us 
shows  no  exception  taken  by  the  defendant  to  any  ruling  of 
the  trial  judge  relating  to  the  admission  or  exclusion  of  evi- 
dence. There  was  no  motion  for  a  nonsuit  or  to  dismiss  the 
complaint,  and  no  question  was  raised  by  answer,  demurrer  or 
otherwise  as  to  a  defect  of  parties,  plaintiff  or  defendant.  The 
only  exceptions  tliat  we  find  in  the  record  are  those  taken  to 
the  written  decision  of  the  trial  judge  upon  which  the  judg- 
ment in  question  was  entered.  It  is  unnecessary,  therefore, 
for  us  to  decide  whether  a  contract,  made  by  one  of  the  gen- 
eral partners,  in  the  name  of  a  limited  partnership,  without 
the  knowledge  or  authority  of  the  special  partner,  for  goods 
to  be  delivered  to  such  partners! lip  after  the  date  fixed  by  the 
articles  for  its  expiration,  is  binding  upon  the  special  part- 
ner. The  question  that  now  confronts  us  is  whether  the  lim- 
ited partnership  was  insolvent  when  it  expired,  and,  if  so, 
whether  tlie  special  partner,  in  the  absence  of  any  agreement 
upon  the  subject,  can  retain  the  capital  that  he  had  contributed 
to  the  firm,  when  paid  to  him  by  the  general  partners  after 
they  had  become  insolvent,  as  against  creditors  whose  claims 
were  in  existence  when  the  payment  was  made.  Whether 
the  debts  upon  which  the  plaintiffs  recovered  judgment  were 
contracted  in  April,  1891,  w4ien  the  goods,  with  an  unimport- 
ant exception,  were  actually  ordered,  but  under  such  circum- 
stances as  are  claimed  not  to  bind  the  special  partner,  or  in 
the  summer  following,  when  the  goods  were  actually  received 
by  the  general  partners,  under  such  circumstances  as  to  raise 
an  implied  promise  on  their  part  to  pay  for  them,  is  not 
important  on  this  appeal,  for,  even  upon  the  latter  basis,  both 
debts  were  in  existence  when  the  trust  deed  was  given,  which 
resulted  in  the  payment  to  the  appellant  of  $27,343.95  in 
behalf  of  the  judgment  debtors  before  this  action  was 
commenced. 

The  trial  court  found  that  the  limited  partnership  was 
insolvent  when  it  terminated  on  the  thirtieth  of  April,  1891, 
and  that  since  that  date  the  succeeding  general  partnership, 
as    well    as  the  general   partners,   have    continuously   been 
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insolvent.  If  this  is  true,  the  capital  of  the  special  partner 
was  exhausted  and  the  general  partners  had  no  right  to  pay 
him  and  he  had  no  right  to  receive  from  them  anything  on 
account  thereof,  at  least  in  the  absence  of  an  agreement  made 
in  good  faith,  in  ignorance  of  the  fact  of  insolvency  and  with- 
out knowledge  of  such  facts  as  would  put  a  prudent  man 
upon  inquiry. 

As  is  well  said  by  Mr.  Lindley  in  his  work  on  Partnership, 
"  The  present  share  of  a  partner  in  an  insolvent  firm  is  obvi- 
ously less  than  nothing,  whatever  may  be  the  amount  of  the 
capital  brought  in  by  him.  Consequently  a  partner  who 
retires  from  an  insolvent  firm  and  withdraws  from  it  a  sum  of 
money  which  he  is  pleased  to  call  his  share,  is  defrauding  the 
creditors  of  the  firm."  (Lindley  on  Partnership,  ^573.)  This 
applies  with  the  same  force  to  a  limited  as  to  a  general  part- 
nership, for,  necessarily,  the  capital  of  either  kind  of  associa- 
tion is  consumed  when  the  assets  are  less  than  the  liabilities. 
The  contribution  of  the  special  partner  is  at  the  risk  of  the 
business  the  same  as  that  of  the  general  partners,  and  when 
both  are  lost  by  insolvency  there  is  no  foundation  for  a  claim 
of  restoration  by  either.  There  is  no  evidence  of  any  express 
agreement  as  to  the  disposition  of  assets  after  the  dissolution, 
and  the  good  faith  of  any  implied  agreement  is  negatived  by 
the  tinding  of  the  trial  judge  to  the  effect  that  the  payments 
made  by  the  general  partners  to  the  special  partner  "  were  not 
for  value  or  in  satisfaction  of  any  valid  claim,  but  were 
entirely  voluntary ; "  that  they  were  made  "  with  intent  to 
hinder,  delay  and  defraud  creditors,"  and  that  they  were 
fraudulent  as  against  the  creditors  of  the  general  partners. 
As  the  facts  found  by  the  trial  court  have  been  confirmed  by 
the  General  Term,  although  apparently  after  some  hesitation, 
we  can  only  look  into  the  evidence  to  see  whether  there  was 
any  to  support  the  conclusion  of  the  courts  below.  ( Whit-e  v. 
Benjamin,  150  N.  Y,  258.) 

As  bearing  on  the  question  of  insolvency,  which  is  of  con- 
trolling importance,  we  have  the  fact  that  six  months  after  the 
dissolution  of  the  special  partnership,  the  general  partners, 
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who  continued  the  same  business  with  the  same  assets,  failed, 
owing  over  $700,000,  of  which  more  than  $314,000  was 
unsecured,  and,  as  stated  by  Mr.  Hornthal  in  his  evidence,  "  the 
amount  which  could  be  depended  on  to  settle  with  the  cred- 
itors who  were  not  secured  by  the  trust  deed  was  $166,000, 
and  the  amount  that  that  $166,000  had  to  meet  was  $314,000 
and  more."  Thus  an  admitted  deficiency  of  about  $150,000 
arose  within  a  comparatively  short  time  after  the  dissolution, 
and  yet  no  very  heavy  losses  were  sustained  in  the  meantime. 
The  volume  of  the  yearly  business  did  not  exceed  $800,000, 
which  would  make  $400,000  for  the  six  months  in  question,  so 
that  the  deficiency,  as  conceded,  amounted  to  thirty-seven  per 
cent  of  the  gross  amount  of  business  done.  To  this  admitted 
deficiency  the  inference  was  permissible  that  certain  additions 
should  be  made,  because  the  accounts  classified  as  good,  in 
reaching  the  deficiency  of  $150,000,  proved  uncollectible  to 
the  extent  of  nearly  $60,000,  and  there  was  $30,000  left 
unpaid  upon  the  claims  secured  by  the  trust  deed  when  the 
trust  was  closed.  While  there  is  no  presumption  that  the  firm 
was  insolvent  in  April  because  its  successor  failed  in  Novem- 
ber, the  difference  between  the  assets  and  liabilities  at  the  lat- 
ter date  was  so  overwhelmingly  large  as  to  require  explana- 
tion, but  no  satisfactory  explanation  was  given.  Evidence  was 
furnished  tending  to  show  a  net  loss  of  $32,000  during  the 
intervening  period,  and  the  drawings  of  the  copartners  for  the 
year  were  between  $20,000  and  $30,000,  of  which  not  more 
than  one-half  can  fairly  be  assigned  to  the  last  six  months. 
No  sudden  or  unusual  depreciation  in  the  value  of  merchandise 
was  shown.  The  stock  on  hand  brought  seventy  cents  on  the 
dollar  when  sold  by  the  trustee,  but  there  was  more  sacrifice 
in  disposing  of  some  of  the  other  assets.  Doubtless  there  was 
an  accumulation  of  old  and  unsalable  stock,  the  same  as  there 
had  been  an  accumulation  of  stale  and  uncollectible  accounts, 
but  this  was  the  result  of  the  business  of  years,  not  of  the  last 
six  months.  One  of  the  general  partners  testified  that  "  the 
only  cause  for  the  failure,  the  substantial  cause  I  would  give, 
\TOuld  be  losses  of  bad  accounts  running  a  number  of  years 
83 
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back."  Mr.  Horntlial,  when  shown  a  letter  written  by  him 
on  the  2d  of  December,  1891,  to  certain  creditors  for  the  pur- 
pose of  obtaining  a  settlement  for  tlie  Weis  Brothers,  in  which 
he  inchided,  among  other  assets,  some  bills  receivable  amoniit- 
ing  to  $387,386.84,  testified  that  "a  very  small  amount, 
probably  not  over  §1,000  or  $2,000,"  was  collected  out  of  this 
large  sum.  Albert  Weis  stated  the  cause  of  the  failure  to  be 
"  heavy  losses  in  business  which  were  sustained.  Bills  of 
goods  were  sold  we  did  not  get  any  money  for.  We  did  an 
extensive  credit  business  and  did  not  collect.  Those  losses 
were  two  or  three  years  before  our  failure."  He  thought 
"  perhaps  about  one-third  "  of  the  bad  debts  accrued  during 
the  last  year,  but  stated  that  some  of  the  accounts  began  a  good 
many  years  ago  and  were  in  judgment.  On  cross-examination 
he  said  that  "  there  was  no  considerable  shrinkage  in  the  value 
of  our  outstanding  notes  and  accounts  from  the  30th  of  April, 
1891,  to  the  date  of  our  failure,"  and  on  the  redirect,  that  he  was 
"almost  certain  that  our  indebtedness  was  larger  in  1890  than  it 
was  in  1891."  Both  the  limited  partnership  and  the  general 
partnership  that  succeeded  it  had  large  accommodations  from 
the  banks.  Old  notes  were  taken  up  by  new  discounts  and 
there  was  a  shifting  of  creditors  througli  the  purchase  of  new 
goods,  and  the  use  of  the  proceeds  to  pay  old  debts.  Thus, 
one  of  tlie  general  partners  testified :  "  We  did  not  pay  up 
one  set  of  spring  purchases  before  the  fall  purchases  began  to 
come  in.  They  always  lap.  We  never  get  out  of  debt.  Our 
accommodations  at  the  bank  rjui  right  along  the  same  way, 
lapped  over  all  the  time.  We  discount  and  rediscount  as  we 
need  the  money  right  along."  Their  credit  was  good  all  the 
time,  but  credit,  wliich  enables  one  to  contract  debts,  should 
not  be  confounded  with  solvency,  which  enables  one  to  pay 
debts.  The  ability  to  rim  in  debt  is  not  the  same  as  the  ability 
to  pay  up,  nor  will  it  relieve  either  firm  from  the  imputation 
of  insolvency  to  say  that,  as  soon  as  the  failure  took  place,  it 
was  followed  by  the  failure  of  some  of  their  debtors,  and  the 
refusal  to  pay  by  others,  who  had  kept  on  paying  as  long  Jis 
they  could  obtain  more  goods  on  credit.     Nothing  appears  in 
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the  evidence  to  show  that  this  would  not  have  happened  if 
the  affairs  of  the  limited  partnership  had  been  closed  in  the 
usual  way  at  the  date  of  dissolution.  The  fact  that  the  prac- 
tical value  of  assets  may  depend,  to  some  extent,  upon  the 
continuance  in  business  by  the  owner,  has  no  application  to 
this  case,  for  the  limited  partnership  did  not  continue  in  busi- 
ness, but  ceased  to  exist  on  the  last  day  of  April,  1891.  A 
concern  is  not  solvent  unless  it  has  property  enough  to  pay 
its  debts.  An  account  that  depends  for  collection  upon  the 
volition  of  the  debtor,  and  his  hope  of  further  advantage,  can- 
not be  counted  as  an  available  asset,  for,  when  liquidation 
comes,  those  accounts  prove  uncollectible.  The  nominal  value 
of  unsalable  goods  and  uncollectible  accounts  has  little  to  do 
with  actual  solvency,  which  depends  upon  the  amount  that 
can  be  realized  from  the  assets,  when  converted  into  money 
without  unreasonable  haste  or  sacrifice,  as  compared  with  the 
amount  of  liabilities.  While  the  evidence  did  not  comj)el,  it 
permitted,  the  conclusion  that  if  the  affairs  of  the  limited 
partnership  had  been  wound  up  at  the  date  of  dissolution  by 
any  reasonable  process  of  liquidation,  there  would  not  have 
been  assets  sufficient  to  meet  the  liabilities.  One  of  the  gen- 
eral partners  had  no  private  property,  and  the  other  had  no 
more  than  enough  to  pay  his  personal  debts.  The  controlling 
fact  of  insolvency,  as  api)lied  to  the  old  firm  and  the  new,  as 
well  as  to  the  general  partners,  for  the  insolvency  of  the  firm 
involved  them  ])ersonally,  having  been  found  by  the  courts 
below  upon  sufficient  evidence,  must  be  accepted  by  us  as 
final  for  the  purpose  of  this  review.  The  payments  to  Mr. 
Ilornthal,  therefore,  were  not  in  satisfaction  of  a  valid  claim, 
but  were  in  the  nature  of  a  gift,  although  nominally  a  restora- 
tion of  capital.  He  was  not  entitled  to  the  return  of  his  con- 
tribution to  the  capital  in  any  event,  for  the  articles  are  silent 
upon  the  subject,  but  only  in  case  the  firm  w^as  solvent  and 
there  was  a  surplus  after  the  payment  of  debts.  x\fter  the 
dissolution  there  was  no  accounting  and  no  balance  struck, 
but  matters  were  left  in  the  same  unsettled  condition  as 
before,  so  that  he  had  no  enforceable  claim  for  the  return  of 
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his  special  capital  either  against  the  new  firm  or  the  gen- 
eral partners.  Passing  by  the  first  payment  to  him  of 
$25,000,  made  in  May,  1891,  owing  to  the  question  whether 
the  claims  of  the  plaintiffs  were  then  in  existence,  we  think 
they  were  entitled  to  reach  the  payment  made  under  the  trust 
deed,  which  was  more  than  enough  to  satisfy  their  judgments. 
There  can  be  no  doubt  that  the  indebtedness  to  the  plaintiffs 
had  then  arisen  and  the  judgment  debtoi's  owed  Hornthal 
nothing  when  they  gave  him  security  for  $26,433.34,  all  of 
which,  with  interest,  was  subsequently  paid  to  him.  He  had 
no  right  to  receive  it  and  took  no  title  thereto  as  against  cred- 
itors in  the  situation  of  the  plaintiffs,  who  are  armed  with 
judgments  recovered  and  executions  returned  unsatisfied. 
{Bdl  V.  Merrijield,  109  N.  Y.  202.) 

The  point  now  made,  that  the  unpaid  creditors  under  the 
trust  deed,  which  was  not  a  general  assignment  or  for  the 
benefit  of  creditors  generally,  are  entitled  to  the  fund  in  pref- 
erence to  judgment  creditors,  was  not  raised  either  hy  the 
pleadings  or  by  an  exception  to  any  ruling  made  during  the 
trial.  JVon  constat,  if  it  had  been  thus  raised,  it  would  either 
have  been  answered  by  proper  evidence,  or  the  complaint 
would  have  been  amended  and  other  parties  brought  in  if 
necessary.  The  plaintiffs  were  entitled  to  such  a  judgment  as 
the  pleadings  and  the  evidence  warranted,  w^ithout  regard  to 
the  possible  rights  of  third  parties,  that  were  not  brought 
to  the  attention  of  the  trial  court  and  are  the  subject  of  no 
exception  taken  while  the  trial  was  in  progress.  Upon  an 
appeal  from  a  judgment  in  a  civil  action,  the  Court  of  Appeals 
can  decide  no  question,  except  one  not  now  important,  unless 
it  is  raised  by  demurrer,  or  is  founded  on  an  exception  taken 
in  due  time.  A  general  exception  to  the  find  nigs,  taken  after 
the  close  of  the  trial,  when  there  was  no  opportunity  to  meet 
the  point  by  amendment  or  otherwise,  cannot  be  relied  upon 
to  raise  any  question  which,  if  properly  raised  during  the  trial, 
might  have  then  been  successfully  met  and  answered. 

A  personal  judgment  against  Mr.  Hornthal  was  proper,  for 
a  court  of  equity  may  adapt  its  relief  to  the  exigencies  of  the 
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case,  and,  when  nothing  more  is  required,  may  order  a  sum  of 
money  to  be  paid  to  the  plaintiff,  or  give  him  a  personal  judg- 
ment therefor,  to  be  enforced  by  execution.  (^Muvtlia  v. 
Curley^  90  N.  Y.  372.)  The  form  of  judgment  does  not  deter- 
mine the  nature  of  the  action.  In  this  case  the  judgment  is 
in  the  form  of  one  rendered  in  an  action  at  law,  yet  the  plain- 
tiffs could  not  have  prevailed  without  first  showing  that  they 
had  exhausted  all  their  remedies  at  law.  Having  a  judgment 
against  the  Messrs.  Weis  only,  they  could  not  issue  an  execu- 
tion against  Mr,  Hornthal  without  first  obtaining  a  decree  of 
a  court  of  equity  that  the  latter  had  money  in  his  hands  which 
equitably  belonged  to  the  creditors  of  the  former.  As  no 
property  was  to  be  sold,  no  receiver  was  needed,  and,  under 
the  circumstances,  a  money  judgment  was  precisely  the  relief 
that  a  court  of  equity  should  have  rendered. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  O'Brien  and  Haight,  J  J.,  who  dissent. 

Judgment  affirmed. 

Frank  J.  Freel  et  al.,  as  Executors  of  Edward  Freel, 
Deceased,  Appellants,  v.  The  County  of  Queens, 
Kespondent. 

1.  Appeal  —  Appellate  Division  —  Practice  —  Modification  op 
Judgment.  When,  on  appeal  from  a  judgment  awarding  the  plaintiff  a 
gross  sum,  in  a  common-law  action  upon  several  distinct  causes  of  action 
where  the  amount  claimed  on  each  is  definite  and  easily  separable,  it  appears 
that  the  plaintiff  is  entitled  to  recover  upon  one  cause  of  action,  but  under 
no  circumstances  could  he  recover  upon  either  of  the  others,  the  Appellate 
Division  should  not  revei-se  the  judgment  and  order  anew  trial  unless  the 
plaintiff  stipulates  to  reduce  the  judgment,  but  it  should  modify  the  judg- 
ment by  making  the  proper  reductions,  and  then  affirm  it  as  modified. 

2.  Court  of  Appeals.  If  the  Appellate  Division,  in  such  a  case, 
reverses  the  judgment  and  orders  a  new  trial  unless  the  plaintiff  stipu. 
lates  to  reduce  the  judgment,  the  Court  of  Appeals,  on  appeal  by  the 
plaintiff  with  a  stipulation  for  judgment  absolute,  can  render  the  judg* 
ment  of  modification  and  affirmance  which  should  have  been  rendered  by 
the  Appellate  Division. 

Freel  v.  County  of  Queens^  9  App.  Div.  186,  modified. 

(Argued  December  13,  1897;  decided  January  11,  1898.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  20,  1S90,  reversing  a  judgment  in  favor  of  the 
plaintiffs,  entered  upon  the  report  of  a  referee,  and  ordering  a 
new  trial,  unless  the  plaintiffs  should  stipulate  to  reduce  the 
recovery  to  the  sum  of  §1,730,  with  interest  from  January  1, 
1894,  in  which  event  the  judgment  was  to  be  modified  and 
affirmed  accordingly. 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  on  a  contract,  and  also  to  recover  the  value  of  extra  work 
done  in  connection  therewith. 

William  C,  De  Witi  for  appellants.     The  commissionera 
had  the  right  and  power,  when  acting  in  good  faith,  to  order 
and  direct  the  doing  of  additional  work,  and  the  furnishing  of 
additional  material  found  in  the  progress  of  the  work  to  be 
incidentally  needful  and  appropriate  to  the  proper  and  skill- 
ful construction  of  the  highways,  and  if  such  work  and  mate- 
rial were  not  embraced  in  the  written  contract,  an  obligation 
arose  on  the  part  of  the  county,  when  it  was  so  done  and  fur- 
nished, to  pay  the  reasonable  value  thereof.     {Fleming  r. 
Vil  of  Su8j)enHion  Bridge,  92  N.  Y.  368;  Ahelh  v.  City 
of  SyraouHe,  7  A  pp.  Div.  501;  Messenger  v.  CiUj  of  Buffalo^ 
21  N.  Y.  196;  Mullholland  v.  Mayor,  etc,  113  N.  Y.'63U 
Kingsley  v.  City  of  Brooklyn,  78  N.  Y.  200 ;  People  eot  rel 
V.  Sj)icer,  99  N.  V.  229 ;  Brady  v.  Mayor,  etc,  20  N.  Y. 
319 ;  Weston  v.   City  of  Syracme,  82  Hun,  67 ;  Moore  v. 
Mayor,  etc.,  73  N.  Y.  238.)     The  commissioners  were  county 
officers,  intrusted  with  the  duty  of  constructing  and  improv- 
ing certain  highways,  and  any  expense  by  them  incurred  for 
the  use  and  benefit  of  the  county  is  rightfully  recoverable 
from  the  county.    {People  ex  rel,  v.  Nostrand,  4^  N,  Y.  383; 
Roioland  v.  Mayor,  etc.,  83  N.  Y.  376 ;  PeopU  ex  rel.  v. 
Board  of  Canvassers,  129  N.  Y.  360;  People  ex  rel.  v.  Coff^ 
mon  Council  of  BrooUyn,  77  N.  Y.  503 ;  L.  1869,  ch.  855, 
§  2.)     There  was  sufficient  evidence  to  sustain  the  findings  of 
fact  by  the  referee.     Those  findings  are  not  before  this  court 
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for  review  upon  the  order  entered  by  the  Appellate  Division, 
and  they  justify  the  judgment  entered  upon  the  referee's 
report,  which  must,  therefore,  be  affirmed.  ( Weyer  v. 
Beach,  79  N.  Y.  411 ;  Rieiideau  v.  Bullock,  147  N.  Y.  272; 
Smith  V.  Pettee,  70  N.  Y.  13 ;  Davi8  v.  Leopold,  87  N.  Y. 
620 ;  Kane  v.  Cortesij,  100  N.  Y.  132 ;  JST,  Y.  ck  B.  F.  Co, 
V.  Moore,  102  N.  Y.  667 ;  Messenger  v.  City  of  Buffalo,  21 
N.  Y.  196.)  There  can  be  no  doubt  of  the  plaintiffs'  right  to 
recover  the  amount  due  on  the  contract  for  the  Merrick 
road,  which  has  been  wrongfully  retained  as  a  penalty  for 
delay.  {Gallagher  v.  JVichoh,  60  N.  Y.  438 ;  Gnulet  v. 
Mayor,  etc.,  4  J.  &  S.  557 ;  Homer  v.  O,  M.  L,  Ins,  Co.,  67 
N.  Y.  478.) 

Townsend  Scndder  for  respondent.  The  county  of  Queens 
is  liable  only  for  work  covered  l)y  the  contract  aj)i)roved  by 
its  board  of  supervisors.  (Const.  N.  Y.  art.  3,  §  28.)  The 
commissioners  of  highway  improvements  could  not  bind  the 
county  except. by  a  contract  approved  by  the  board  of  super- 
visors. {McDo7Hild  V.  Mayor,  etc,  68  JS'.  Y.  23;  Smith  v. 
City  of  Nexolurgh,  77  N.  Y.  130;  L.  1892,  ch.  ^%^,  §  3.) 

Vann,  J.  We  have  reached  the  conclusion  that  the  plain- 
tiffs were  entitled  to  recover  on  the  first  canse  of  action 
alleged  in  their  complaint  for  the  balance  due  on  the  contract 
for  improving  tlie  Merrick  road,  and  that  they  were  not  entitled 
to  recover  upon  the  second  or  third  causes  of  action  relating 
to  extra  work  connected  with  the  contracts  for  improving 
Van  Wyck  avenne  and  Broadway  and  Liberty  avenue,  for  the 
reasons  given  by  the  learned  Appellate  Division  in  its  opin- 
ion. (Freel  v.  County  of  Queens,  9  App.  Div.  186.)  That 
court  reversed  the  judgment  entered  upon  the  decision  of  the 
referee  and  granted  a  new  trial  unless  the  plaintiffs  would 
stipulate  within  a  given  period  to  reduce  their  judgment  by 
deducting  the  sums  allowed  on  the  second  and  third  causes  of 
action  and  confining  it  to  the  amount  recovered  iipon  the  first 
cause  of  action.  The  plaintiffs  did  not  so  stipulate,  but 
appealed  to  this  court,  giving  the  usual  stipulation  for  judg- 
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ment  ^J)soliite  against  them  in  case  of  affirmance.  As  we  have 
reached  the  same  conclusion  as  to  the  rights  of  the  parties  to 
which  the  Appellate  Division  arrived,  and  must  substantially 
affirm  their  judgment,  the  question  arises  whether,  even  the 
amount  that  all  the  courts  have  decided  the  plaintiffs  were 
entitled  to  recover  on  the  first  cause  of  action  can,  under  the 
peculiar  circumstances,  bo  awarded  to  them.  No  embarrass- 
ment is  caused  by  the  learned  counsel  for  the  respondent, 
who,  with  great  fairness,  stated  upon  the  argument  that  he 
was  willing  that  the  plaintiffs  should  recover  that  amount  if 
the  practice  permitted  it.  The  new  trial  gmnted  necessarily 
extends  to  the  entire  claim,  as  otherwise  there  might  be  con- 
flicting judgments  in  the  same  action.  If,  however,  the 
Appellate  Division  should  have  modified  the  judgment  by 
reducing  the  recovery  to  the  proper  amount,  and  should  have 
affirmed  it  as  modified,  without  granting  a  new  trial,  we  can 
render  the  judgment  that  they  should  have  rendered. 

In  Wriffht  v.  Nostrand  (98  ^.  Y.  669)  it  was  held  that 
while  the  plaintiff,  a  receiver  appointed  in  supplementary  pro- 
ceedings, was  entitled  to  have  certain  conveyances  of  real 
estate  set  aside,  he  was  not  entitled  to  recover  the  rents  and 
profits  because  he  failed  to  show  the  proceedings  necessary  to 
vest  in  him  title  to  the  real  estate.  (94  N.  Y.  31.)  Upon  a 
motion  for  a  reargument  the  court  said :  "  There  were  no 
errors  of  law  affecting  the  judgment,  but  (except)  the  adjudi- 
cation therein  that  tlie  plaintiff  was  entitled  to  the  rents  and 
profits ;  and  that  portion  of  the  judgment  the  General  Term 
should  have  stricken  out.  As  to  that,  or  on  that  account,  it 
should  not  have  granted  a  new  trial,  as  it  was  a  separate  mat- 
ter not  affecting  the  rest  of  the  judgment,  and  the  plaintiff 
could  not  in  any  event  recover  the  rents  and  profits.  It  should 
have  affirmed  the  judgment  with  that  portion  stricken  out. 
We  will  now  do  what  it  should  have  done,  and  to  that  end  we 
will  reverse  tlic  order  of  the  General  Term  and  strike  out  all 
tliat  portion  of  the  judgment  which  relates  to  the  rents  and 
profits,  and  affirm  the  judgment  of  the  Special  Term,  as  thus 
modified." 
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In  Conklin  v.  Snider  (104  N.  Y.  641)  it  was  said  :  "  The 
order  of  the  General  Term  having  been  a  proper  one  we  can- 
not reverse,  but  must  affirm  it,  and  the  plaintiffs'  stipulation 
on  the  appeal  to  this  court,  compels  an  award  of  judgment 
absolute  against  them.  We  have  once  or  twice,  in  cases  where 
the  error  which  might  have  justified  a  reversal  was  merely 
incidental  and  capable  of  accurate  correction,  modified  the 
judgment  by  correcting  the  error,  but  those  were  instances  in 
which  we  thought  a  new  trial  ought  not  to  have  been  awarded, 
( Wright  V.  Nosi/rand^  98  N.  Y.  669),  since  there  could  be  no 
recovery  for  what  had  been  erroneously  allowed.  Here  such 
a  recovery  was  possible,  and  the  award  of  a  new  trial  was  a 
proper  order  for  the  General  Term  to  make,  and  we  must 
affirm  it  and  order  judgment  absolute,  although  we  can  see 
that  plaintiffs  might  have  been  entitled  to  a  part  of  their 
relief.  {Oray  v.  Board  of  Supervisors^  93  N.  Y.  603,  608; 
Thomas  v.  N.  T.  Life  Ins,  Co.,  99  id.  250  ;  Godfrey  v. 
Moser,  66  id.  250.)  They  chose  to  take  the  peril  of  their 
stipulation." 

In  Goodsell  v.  Western  Union  Tel.  Co.  (109  N.  Y.  147) 
the  action  was  brought  to  recover  upon  two  separate  and  dis- 
tinct causes  of  action  and  the  referee  reported  "  in  favor  of 
the  plaintiff  for  upwards  of  $16,000  upon  his  first  cause  of 
action,  and  for  upwards  of  $220,000  upon  his  second  cause 
of  action,  and  judgment  was  rendered  in  favor  of  the  plain- 
tiff for  a  gross  sum  of  upwards  of  $240,000  besides  costs." 
The  General  Term  affirmed  the  judgment  as  to  the  first  cause 
of  action,  but  reversed  and  granted  a  new  trial  as  to  the 
second,  and  the  defendant  appealed  from  the  judgment  of 
affirmance  as  to  the  first  cause  of  action.  This  court  held 
that  the  Geneml  Term  had  no  power  to  affirm  the  judgment 
as  to  one  cause  of  action  and  reverse  it  and  grant  a  new  trial 
as  to  the  other,  but,  in  the  course  of  its  opinion,  said :  "  A 
new  trial  in  a  common-law  action  against  a  single  defendant 
can  be  granted  only  as  to  the  whole  action,  and  so  far  the 
coinnion-law  rule  is  still  in  force.  If,  however,  in  such  a  case, 
there  is  error  affecting  only  part  of  the  judgment,  and  the 
84 
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record  be  in  such  condition  tliat  by  a  reversal  in  part,  or  by  a 
modification  thereof,  the  error  can  be  eliminated  and  the  jmlcr. 
nient  can  thus  be  made  right  without  a  new  trial,  the  Code 
confers  power  upon  appellate  courts  to  make  the  correction  or 
modilicAtion."  (See,  also,  Anthony  v.  Ain,  Glucose  Com- 
pany, 14G  N.  Y.  407,  41 S.) 

In  the  case  now  before  us  the  plaintiff  was  clearly  entitled 
to  rec'over  upon  the  first  cause  of  action,  but  under  no  cir- 
cumstances could  he  recover  upon  either  of  the  others,  so  that 
a  new  trial  was  unnecessary.     Complete  justice  could  have 
been  done  to  both  parties  by  so  modifying  the  judgment  as  to 
reduce  it  to  the  amount  awarded  on  the  tirst  cause  of  action, 
and,  as  thus  reduced,  atHrming  it.     Each  cause  of  action  wa* 
distinct,  being  founded  upon  a  separate  and  independent  con- 
tract or  claim.     The  amount  claimed  on  each  was  definite  and 
could  be  easily  separated  from  the  judgment  rendered  in  gross 
for  the  entire  sum  alleged  to  be  due.     No  evidence  tliat  can 
reasonably  be  supposed  to  exist  could  change  the  result  as  to 
the  second  or  third  causes  of  action,  because  there  can  be  no 
recovery  upon  tliem  owing  to  the  ordinance  of  the  board  of 
supervisors,  which   limited  the  power  of  the  commissioners 
appointed  to  make  the  improvements.     Under  these  circum- 
stances, yye  think  that  the  learned  Appellate  Division  should 
not  have  reversed  tlie  judgment,  but  should  have  modified  it 
by  making  the  proper  reduction  and  affirming  it  as  thus  modi- 
fied.    The  Code  gives  us  the  power  to  render  the  judgment 
that  they  should   have  rendered,  and   accordingly  we  direct 
that  their  judgment  be  so  modified  as  to  reduce  the  amount  of 
the  judgment  awarded  by  the  referee  to  the  sum  of  $1,730, 
with  interest  from   January   1,  1894,  and,  as  thus  modified, 
affirmed,  without  costs,  either  in  the  Appellate  Division  or  in 
this  court. 

All  concur,  except  O'Brien,  J.,  not  voting. 

Judgment  accordingly. 
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William  Fernschild,  Appellant,  v,  D.  G.  Yuenoling  Brew- 
ing Company  ;  Commodore  P.  Vedder,  as  Receiver  of  the 
D.  G.  YuENGLiNG  Brewing  Company,  Substituted  Defend- 
ant, Respondent. 

Corporations  —  Reorganization  —  Proyision  for  Outstanding 
Mortgage  Bonds.  Upon  a  reorganization  of  an  insolvent  corporation, 
which  had  bonds  outstanding  secured  by  a  second  mortgage  on  its  realty, 
the  successor  corporation  acquired  the  realty  through  foreclosure  of  a 
prior  mortgage.  By  the  reorganization  agreement,  the  new  company 
agreed  to  provide  for  the  outstanding  bonds  by  issuing  new  ones  in  their 
stead,  at  a  lower  rate  of  interest,  to  assenting  bondholders,  and  by  a  dis- 
tribution, to  non-assenting  bondholders,  of  their  distributive  share  in  the 
proceeds  of  the  sale  of  the  mortgaged  property.  The  directors  of  the 
new  company  adopted  a  resolution,  to  the  effect  that  it  assumed  all  the 
debts  and  obligations  of  the  old  company,  "in  addition  to  the  bonds  and 
other  obligations  mentioned  in  the  agreement  of  reorganization,"  in  con- 
sideration of  a  transfer  of  the  old  company's  pei-sonal  property.  A  bill 
of  sale  from  the  old  company,  of  all  its  property  except  that  covered  by 
the  mortgage,  was  then  delivered  to  the  new  company,  in  which  it  was 
stated  that,  in  consideration  of  such  transfer,  the  new  company  assumed 
the  payment  of  all  the  debts  and  obligations  of  the  old  company,  except- 
ing its  mortgage  bonds,  and  exce])ting  all  other  indebtedness,  otherwise 
provided  for  in  the  agreement  of  reorganization.  Held,  that  the  new  com- 
pany did  not  assume  the  payment  of  the  old  mortgage  bonds. 

Femgchild  v.  Yueugling  Brewing  Co.    15  App.  Div.  29,  affirmed. 

(Argued  December  13,  1897;  decided  January  11,  1898.) 

Appeal,  by  permission,  from  a  judgment  of  tlie  Appellate 
Di vision  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment (in  a  case  transferred  from  the  first  department),  entered 
March  16,  1897,  reversing  a  judgment  of  the  Appellate  Term 
of  the  Supreme  Court  in  the  first  judicial  district  in  favor  of 
plaintiff  and  aftirniing  a  judgment  in  favor  of  defendant,  ren- 
dered by  the  General  Term  of  the  City  Court  of  the  city  of 
Ifew  York. 

This  action  was  brought  against  the  D.  G.  Ynengling  Brew- 
ing Company  to  recover  on  bonds  executed  by  the  D.  G. 
Ynengling,  Jr.,  Brewing  Company,  the  predecessor  of  the 
defendant  company,  the  payment  of  which  the  plaintiff  claims 
was  assumed  by  the  latter  company. 
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The  defendant  corporation  having  been  dissolved,  Commo- 
dore P.  Vedder  was  appointed  receiver,  and  was  duly  substi- 
tuted as  defendant  while  the  appeal  to  the  Court  of  Appeals 
was  pending. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  P.  Ilotaling  for  appellant.  The  Appellate  Division 
erred  in  holding  that  the  bill  of  sale  could  not  be  varied  by 
the  resolution.  {Brady  v.  Nally,  151  N.  Y.  258 ;  Hankin- 
son  V.  Vant'uie^  152  N.  Y.  20;  Uiggiiis  v.  Ridgway^  153  15. 
Y.  130;  BUwitt  v.  Boor  urn,  142  N.  Y.  357;  C\  Nat.  Bank 
V.  Faurot^  149  N.  Y.  537.)  The  intent  clearly  appears  to 
assume  all  the  debts  so  as  to  get  a  good  title  to  the  unmort- 
gaged assets.  The  intent  is  found,  not  by  a  mere  inspection 
of  one  clause  in  the  bill  of  sale,  but  of  all  the  papers  and  acts 
and  by  considering  the  situation  and  relations  of  the  parties 
and  the  subject-matter  of  the  negotiations  and  the  surround- 
ing circumstances.  {Clark  v.  Devoe^  124  N.  Y.  120;  Black- 
man  v.  Striker^  142  N.  Y.  555 ;  Coyne  v.  Weaver^  84  N'.  Y. 
386  ;  Baiik  of  Montreal  v.  Recknagel,  109  N.  Y.  482 ;  E. 
Bank  v.  Boche,  93  N.  Y.  374.)  The  bill  of  sale  was  not  the 
agreement.  It  was  tendered  as  a  transfer  of  title  only  on  a 
condition  which  was  accepted  by  the  defendant  passing  the 
resolution.  The  contract,  therefore,  really  consists  of  the  bill 
of  sale,  the  condition  imposed  as  to  delivery,  and  the  resolu- 
tion of  acceptance  by  the  defendant.  (Jones  on  Com.  Cent. 
§  229;  Bothachild  v.  B,  G.  B.  B.  Co.,  84  Hun,  103.) 
If  the  facts  and  writings  permit  of  two  interpretations,  one  of 
whicli  would  render  the  transfer  invalid,  and  the  other  valid, 
the  latter  coiistniction  will  always  be  deemed  the  true  one,  and 
be  adopted  by  the  courts.  {Coyne  v.  Weaver,  84  N.  Y.  386  ; 
Darrow  v.  Family  F.  Society,  116  N.  Y.  537 ;  Belden  v,  Burke^ 
72  Ilun,  51 ;  Ilohhs  v.  McLean,  17  U.  S.  567 ;  Cole  v.  M,  L 
Co.,  133  N.  Y.  164 ;  People  v.  Ball<ird,  134  N.  Y.  269.)  If 
there  is  any  reasonable  doubt  as  to  the  meaning  of  the  writ- 
ings, it  is  to  be  construed  most  favorably  to  the  creditors, 
because  the  defendant  procured  the  bill  of  sale  and  passed  the 
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resolution  by  which  it  got  possession  and  title  to  the  property, 
and  is  responsible  for  the  language  used.  When  the  words  of 
a  promise  may  have  been  used  in  an  enlarged  or  restricted 
sense,  1;hey  are  generally  to  be  construed  in  the  sense  most 
beneficial  to  the  promisee.  {Hothschild  v.  7?.  G,  Ji.  H,  Cfe., 
84  Hun,  103 ;  Jackson  v.  B.  W.  Co,,  91  Hun,  435  ;  Halpin 
V.  Ins.  Co,,  120  N.  Y.  73 ;  Belden  v.  Burke,  72  Hun,  51 ;  32 
N.  Y.  405.)  The  statute  law  as  to  the  reorganization  of  cor- 
porations does  not  aid  this  defendant.  (L.  1892,  ch.  691,  §§  3, 
4.)  The  plaintiff's  bonds  were  not  merged  in  the  foreclosure 
judgment.  It  is  conceded  that  they  were  payable  only  to  the 
plaintiff  and  not  to  the  trustee,  and  the  mortgage  contained 
no  covenant  to  pay  the  principal  or  interest  to  the  trustee. 
This  suit,  however,  is  based  really  upon  an  agreement  of 
assumption,  made  after  the  foreclosure  judgment  was  entered. 
{Bowdish  V.  Page,  153  N.  Y.  104;  F,  Kat,  Bank  v.  Shuler, 
153  N.  Y.  170.)  The  reversal  by  the  Appellate  Term  and 
order  for  judgment  for  plaintiff  without  a  new  trial  was  cor- 
rect, as  the  defendant's  liability  depends  solely  upon  the  inter- 
pretation of  undisputed  writings  and  records.  On  the  appeals 
below  defendant  conceded  that  only  an  issue  of  law  was 
involved.  {Steioart  v.  Arendt,  16  Misc.  Rep.  45 ;  Wood  v. 
Baker,  60  Hun,  337;  Van  Slooten  v.  Wheeler,  21  N.  Y. 
Supp.  329  ;  Bradley  Co,  v.  S,  B,  Co,,  4  Misc.  Rep.  172  ; 
Price  v.  Price,  33  Hun,  434 ;  Brackett  v.  Griswold,  128  N. 
Y.  644 :  King  v.  Barnes,  109  N.  Y.  267.)  The  plaintiff  on 
reversal  should  have  restitution  of  his  riglits  under  the 
execution  and  levy,  lost  by  reason  of  the  erroneous  judgment 
of  the  Appellate  Division.  (Code  Civ.  Pro.  §  1323  ;  King 
V.  Harfns,  34  N.  Y.  330  ;  Gillig  v.  Treadwell  Co,,  151  N.  Y. 
652 ;  Murray  v.  Berdell  98  N.  Y.  480  •  Carlson  v.  Winter- 
son  146  N  Y.  345.) 

Samuel  Untermyer  and  Moses  Weinman  for  respondent. 
The  defendant  did  not  assume  the  bonds  of  the  D.  G.  Yueng- 
ling,  Jr.,  Brewing  Company.  The  clear  intent  was  that  they 
should  not  be  assumed.     (Cook  on  Corp.  Law,  §  886 ;  Matter 
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of  Ilermance,  71  N.  Y.  481 ;  People  v.  N.  Y.  <&  M,  B.  R 
Co,,  84  N.  Y.  565;  Peojyle  v.  Richards,  108  N.  Y.  137.) 
The  defendant  is  a  corporation  organized  under  the  statute 
permitting  the  reorganization  of  old  corporations.  Unfter  this 
statute,  tlie  powers  of  a  new  corporation  are  limited  to  the 
plan  of  reorganization.  The  defendant,  therefore,  had  no 
power  to  agree  to  pay  the  plaintiff's  bonds.  (L.  1892,  ch. 
688.)  The  bonds  sued  upon  and  all  the  plaintiffs  rights  are 
merged  in  the  judgment  procured  by  the  Farmers'  Loan  and 
Trust  Company,  as  trustee  for  all  the  bondholders.  (Freeman 
on  Judgments,  §§  215,  216;  G.  P,  i&  E.  M,  Co,  v.  Mayor, 
etc.,  108  N.  Y.  276  ;  Mallory  v-.  Leech,  14  Abb.  Pr.  449 ;  Km 
V.  Blodgett,  48  N.  Y.  62.) 

O'Brien,  J.  The  plaintiff  owned  two  one-thousand  dollar 
bonds  issued  by  a  corporation  to  which  the  defendant  suc- 
ceeded by  a  process  of  reorganization.  The  name  of  the 
corporation  that  had  issued  the  bonds  differed  from  that  of  the 
defendant  only  in  tlie  use  of  the  word  "  junior"  after  the  name 
of  the  person  from  whom  both  corporations  derived  their  name.  j 

The  old  company  was  insolvent  and  a  committee  of  the  bond-  | 

holders  were  engaged  in  reorganizing  it  under  the  statute.  I 

The  plaintiff's  bonds  are  part  of  an  issue  of  $1,258,000  by  the 
old  company  secured  by  a  second  mortgage  upon  the  plant  of  ' 

a  brewery.  The  prior  liens  amounted  to  over  $302,000,  and 
were  in  process  of  foreclosure,  thus  imperiling  the  only  security  ' 

that  the  plaintiff  and  his  fellow-bondholders  liad  for  the  pay- 
ment of  their  obligations. 

The  plan  of  the  committee  was  to  purchase  the  property  at 
the  foreclosure  sale,  organize  a  new  company,  scale  down  the 
second  mortgage  bonds,  issuing  new  ones  in  their  place  secured  i 

by  mortgage  from  the  new  company.  It,  of  course,  required 
the  assent  of  the  bondholders,  and  was  reduced  to  writing  and 
signed  by  the  owners  of  $1,202,800  of  the  bonds.  The  plain- 
tiff and  a  few  others,  owning  in  all  about  $56,000  in  bonds, 
refused  to  sign  or,  at  least,  did  not  sign. 

The  agreement  provided  that  the  bondholders  should  sur- 
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render  tlieir  bonds  and  take  bonds  of  the  new  company  equal 
to  seventy-five  per  cent  of  the  face  vahie  of  tlie  bonds  sur- 
rendered, and,  in  addition,  twenty-five  per  cent  of  the  face 
value  in  stock  of  the  new  corporation. 

The  agreement  further  provided  that  in  case  any  of  the 
bondliolders  withheld  their  consent  from  the  agreement,  that 
tlien  the  new  bonds  issued  against  the  old  bonds  of  such  non- 
assenting  parties  should  be  sold  or  used  by  the  committee  to 
pay  the  parties  not  consenting  tlie  distrilnitive  share  of  the 
proceeds  of  the  sale  of  the  property  to  which  tliey  might  be 
entitled. 

At  tlie  foreclosure  sale  the  committee  purchased  the  prop- 
erty covered  by  the  mortgage^but  this  did  not  include  the  per- 
sonal property,  accounts  and  some  other  assets  of  the  old  com- 
pany. The  plant  was  transferred  to  the  new  company,  the 
defendant,  but  the  personal  property  had  to  be  acquired  by 
the  new  company  in  some  other  way.  Besides  the  bonded 
debt  the  old  company  had  a  large  floating  indebtedness,  repre- 
sented by  notes  and  open  accounts.  The  committee  arranged 
to  have  this  debt  assumed  by  the  new  company  upon  a  trans- 
fer to  it  of  the  personal  property,  notes  and  accounts  by  the 
old  company,  and  a  bill  of  sale  of  the  property  was  pre- 
pared and  executed  in  order  to  effectuate  that  purpose. 
Before  this  bill  of  sale  was  finally  delivered  the  directors 
of  the  new  company,  the  defendant,  passed  the  following 
resolution : 

"  Ifofolvedy  That  this  company  assume  all  the  debts,  obli- 
gations and  liabilities  of  every  kind  and  description  of  the  D. 
G.  Yuengling,  Jr.,  Brewing  Company,  in  addition  to  the 
bonds  and  other  obligations  mentioned  in  the  agreement  of 
reorganization,  and  thereby  provided  to  be  assumed  by  this 
connpany,  and  that  in  return  for,  and  as  a  consideration  of, 
the  assumption  of  said  debts,  obligations  and  liabilities,  this 
compi^ny  accept  from  said  D.  G.  Yuengling,  Jr.,  Brewing 
Company  the  bill  of  sale  presented  by  the  chairman  trans- 
ferring unto  this  company  all  the  personal  property,  effects 
and  chattels  of  every  kind,  including  the  stock  in  trade,  book 
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accounts  and  good  will  of  said  D.  G.  Yuengling,  Jr.,  Brewing 
Company,  not  included  in  the  property  covered  by  the  truet 
mortgage  given  by  said  company  to  the  Farmer's'  Loan  and 
Tnist  Company  to  secure  bondholders,  and  not  heretofore 
acquired  by  this  company,  the  intent  hereof  being  to  vest  in 
this  company  all  the  property,  right,  franchises,  privileges 
and  good  will  of  the  old  company,  and  to  assume  all  the  obli- 
gations and  debts  of  that  company,  so  that  this  company  shall 
in  all  respects  stand  in  the  place  and  be  the  successor  of,  and 
BO  far  as  may  be,  the  same  corporate  body  as  the  said  D.  G. 
Yuengling,  Jr.,  Brewing  Company  aforesaid." 

The  bill  of  sale  was  then  delivered.  It  was  executed  by  the 
old  company,  as  party  of  the  first  part,  to  the  defendant,  as 
party  of  the  second  part,  and  conveyed  and  transferred  to  tlie 
latter  all  property  not  covered  by  the  mortgage  given  to  secure 
the  old  bonds,  which  mortgage,  as  we  have  seen,  had  been 
foreclosed,  and  the  property  embraced  in  it  sold  to  the  new 
company. 

This  bill  of  sale,  however,  contained  the  following  clause: 

"  And  the  party  of  the  second  part  doth  Irereby  covenant 
and  agree  that,  in  consideration  of  said  transfer  as  aforesaid, 
it  will  assume  and  doth  assume  the  payment  of  all  the  debts 
and  obligations  of  the  party  of  the  first  jmrt,  excepting  the 
mortgage  bonds  of  said  party  of  the  first  part,  and  excepting 
all  other  indebtedness,  otherwise  provided  for  in  a  certain 
plan  or  agreement  of  reorganization  of  the  said  party  of  the 
first  part  pursuant  to  the  terms  of  which  the  party  of  the 
second  part  was  organized." 

The  plaintiff  has  brought  this  action  at  law  upon  the  old 
bonds  held  by  him  on  the  theory  that,  under  the  resolution 
referred  to,  or  the  clause  above  quoted  from  the  bill  of  sale, 
or  both  read  together,  the  defendant  has  assumed  the  pay- 
ment of  the  bonds  and  bound  itself  to  pay  them.  TVe  are 
not  now  concerned  with  any  question  with  respect  to  the 
validity  of  the  transfer  by  the  old  company  to  the  new  of  the 
remaining  property  of  the  corporation.  Whether  it  was  open 
to  the  plaintiff,  as  a  creditor  of  the  old  company,  to  attack 
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the  transfer  under  the  doctrine  of  Cole  v.  M,  I.  Co.  (133  N. 
Y.  164),  is  a  question  not  at  all  involved  in  the  case.  It  is 
quite  sufficient  to  say  that  this  is  not  an  action  for  that  pur- 
pose. The  only  question  before  us  is  one  of  construction. 
Did  the  defendant  contract  with  the  old  company  to  pay  the 
plaintiffs  debt  ?  That  question  should  be  determined  by  an 
inquiry  as  to  the  intention  of  the  parties  derived  not  only 
from  the  language  of  the  resolution  and  the  assumption  clause 
in  the  bill  of  sale,  but  the  purpose  which  was  in  view  and  all 
tlie  surrounding  circumstances.  If  it  assumed  any  of  the  old 
bonds  it  assumed  them  all.  This,  of  course,  would  have 
defeated  the  very  purpose  of  the  reorganization.  The  old 
company  was  insolvent  and  the  purpose  was  to  scale  down 
the  bonded  debt  and  reduce  the  rate  of  interest ;  but  if  the 
contention  of  the  learned  counsel  for  the  plaintiff  be  correct, 
tlie  new  company  at  its  very  birth  was  in  a  worse  financial 
condition  than  the  old.  It  had  assumed  all  the  debts  of  the 
old  company  and  had  no  additional  property  to  pay  them.  It 
had  simply  acquired  the  property  of  the  old  company  through 
the  expensive  process  of  foreclosure  and  then  proceeded  to 
make  itself  insolvent  by  assuming  all  of  its  debts.  Of  course 
nothing  of  that  kind  could  have  been  intended,  and  no  such 
idea  is  expressed  either  in  the  bill  of  sale  or  the  resolution. 
The  language  there  used  is  not  very  clear,  but  if  we  consider 
what  took  place  before  they  were  drawn  and  what  all  the 
parties  were  seeking  to  accomplish,  there  can  be  no  doubt  with 
respect  to  the  meaning. 

By  the  terms  of  the  assumption  clause  in  the  bill  of  sale 
the  defendant  agreed,  in  consideration  of  the  transfer  of  the 
personal  property,  to  pay  all  the  debts  of  the  old  company, 
excepting  the  mortgage  bonds  and  all  other  indebtedness  other- 
wise provided  for  in  the  reorganization  agreement. 

Xow,  all  the  old  bonds  had  been  provided  for  by  that  agree- 
ment, since  they  were  to  be  retired  and  new  bonds  and  stock 
taken  in  their  place.  It  is  true  that  the  plaintiflE  did  not 
assent  to  the  agreement,  but  that  circumstance  has  no  weight 
in  the  construction  of  the  language  used  in  the  bill  of  sale. 
85 
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Whether  the  plaintiff  assented  or  not,  provision  was  made  in 
the  agreement  for  his  bonds,  since,  in  case  of  his  non-assent, 
•  he  was  to  be  paid  his  proportionate  share  of  the  proceeds  of 
the  sale  of  the  property,  which  was  his  only  security.  The 
debts,  then,  which  the  defendant  assumed  were  the  floating 
debts  of  the  old  cotnpany,  which  could  have  been  collected 
only  from  the  personal  property  transferred  by  the  bill  of  sale. 
Those  debts  were  not  otherwise  provided  for,  and  they  alone 
are  within  the  scope  and  intention  of  the  assumption  clause. 

The  same  debts  and  no  others  are  referred  to  in  the  resolu- 
tion. The  defendant  there  assumed  "  all  debts,  obligations 
and  liabilities  of  every  kind  and  description  *  *  *  in 
addition  to  the  bonds  and  other  obligations  mentioned  in  the 
agreement  of  reorganization,  and  thereby  provided  to  be 
assumed  by  this  company." 

The  meaning  of  this  clause  is  that  the  defendant  had 
assumed  the  old  bonds  in  the  manner  stated  in  the  reorgani- 
zation agreement,  that  is,  by  issuing  new  bonds  and  stock  to 
take  their  place,  and  was  to  assume  the  floating  debt  generally 
as  the  consideration  for  tlie  transfer  of  the  personal  property, 
since  that  was  the  only  debt  not  otherwise  provided  for. 

The  defendant  doubtless  became  bound  by  the  terms  of  the 
bill  of  sale  on  accepting  it,  though  executed  only  by  the  old 
company,  but  not  bound  beyond  its  fair  scope  and  meaning. 
There  is  really  no  ground  for  the  contention  that  the  defend- 
ant assumed  or  intended  to  assume  the  payment  of  the  plain- 
tiff's bonds  in  the  sense  claimed.  The  only  way  that  it  agreed 
to  assume  them  was  by  the  issue  of  new  bonds  and  stock  to. 
take  their  place,  and  this  method  of  payment  the  plaintiff 
declined  to  accept. 

We  think  that  the  case  was  correctly  decided  below,  and 
the  judgment  appealed  from  should,  therefore,  be  aflirmed, 
with  costs. 

All  concur. 

Judgment  afhrmed. 
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Statement  of  case. 


Kate  Markey,  as  Administratrix  of  Hugh  Market,  Deceased, 
Appellant,  v.  The  County  op  Queens,  Impleaded,  etc.. 
Respondent. 
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1.  Counties — Defective  Bridge  —  Non-liability  for  Personal 
Injury.  A  county  cannot,  by  any  rule  of  law  as  established  in  this  state, 
be  held  liable  at  the  suit  of  a  private  individual,  who  has  received  per- 
sonal injuries  from  a  defective  bridge,  with  the  maintenance  of  which  the 
county  was  chargeable. 

2.  Maintenance  of  Bridge  a  Governmental  Duty.  Whether  the 
maintenance  of  highways  and  bridges  is  devolved  as  a  duty  upon  the 
towns,  or  upon  the  counties  of  the  state,  it  must  be  regarded  as  a  duty,  in 
its  nature,  public  and  governmental;  and  this  is  especially  so  in  respect 
to  the  duty  imposed  by  the  County  Law  (L.  1892,  ch.  686,  §  68)  upon  the 
counties,  of  maintaining  a  bridge  which  spans  navigable  waters  of  the 
state,  forming  a  boundary  line  between  two  counties. 

3.  Counties  Municipal  Corporations — The  County  Law.  The 
provisions  of  the  County  Law  (L.  1892,  ch.  686)  declaring  a  county  to  be 
a  municipal  corporation  (§  2),  and  that  an  action  "  to  recover  damages  for 
any  injury  to  any  property  or  rights  for  which  it  is  liable"  shall  be  in  the 
name  of  the  county  (§  8),  import  no  further  liability  on  the  part  of  a 
county  than  that  which  existed  at  their  enactment. 

4.  Distinction  between  Counties  and  Cities.  There  is  a  distinc- 
tion between  counties  as  civil  divisions  of  the  state  for  purposes  of  local 
government,  and  chartered  municipal  corporations,  in  respect  to  their  lia- 
bility for  corporate  acts.  This  distinction  was  not  abrogated  by  the 
County  Law.  and  it  was  not  intended,  by  the  provisions  of  that  law,  that 
counties  should  be  treated  as  upon  a  par  with  cities,  when  engaged  in 
similar  transactions. 

Market/  v.  Caunty  of  Queens,  9  App.  Div.  627,  affirmed. 

(Argued  December  15,  1897;  decided  January  11,  1898.) 


Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  December  3,  1896,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court  at 
Special  Term  sustaining  a  demurrer  to  plaintiffs  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Charles  J.  Patterson  for  appellant.     The  county  of  Queens 
is  a  municipal  corporation  charged  by  law  with  the  duty  of 
maintaining  the  bridge  in  question,  and  is  liable  for  failing  to 
keep  it  in  repair.     (L.  1892,  ch.  686,  §  2 ;  L.  1892,  ch.  6S7,  §  2; 
L.  1892,  ch.  685,  §  1 ;  1  K.  S.  364,  §§  1,  2 ;  2  R.  S.  [7th  ed.] 
924 ;  L.  1894,  chs.  456,  461 ;  People  ex  rel  v.  Bd.  Sujm,,  142 
N.  Y.  271 ;  L.  1895,  ch.  954,  §  2 ;  Borough  of  Bathurst  v.  Mac- 
ph&f^son,  L.  R.  [4  App.  Gas.]  256 ;  Smith  v.  W.  D.  Z.  Bd.,  3 
Com.  PL  Div.  423 ;  White  v.  H.  Z.  Bd,,  L.  R  [10  Q.  B.] 
219 ;  BUckmore  v.  Vestry  of  Mile  End,  L.  R.  [9  Q.  B.]  452; 
Whitehouse  v.  Fellows,  10  C.  B.  [X.  S.]  731 ;  Foreinan  v. 
Canterbury,  L.  R.  [6  Q.  B.]  214 ;  Tucker  v.  Axbridffe  Bd., 
6  L.  T.  R.  26;  Cox  v.  Paddington  Vestry,  64  L.  T.  5G6; 
Buck  V.  Williams,  3  H.  &  N.  308 ;  Brownlow  v.  Met.  Bd.^ 
13  C.  B.  [N.  S.]  768 ;  16  C.  B.  [N.  S.]  546 ;  Southampton  w 
Southampton  Bd,,  9  E.  &  B.  801-812.)     If  this  bridge  was 
maintained  by  a  city  or  village,  there  would  be  no  doubt 
under  the  decisions  concerning  the  liability.     The  claim  that 
there  is  a  distinction  between  the  case  of  such  a  municipal 
corporation  and  that  of  a  county  is  untenable.     (Dillon  on 
Mun.  Corp.  §§  15,  23 ;  L.  1892,  ch.  686  ;  1  Thomp.  on  Xeg. 
619  ;  Jones  on  Neg.  §§59-69 ;  Mahonoy  v.  Scholly,  84  Penn. 
St.  136 ;  Newland  v.  Davis,  77  Penn.  St.  319 ;  Eapho  v. 
Moore,  68  Penn.  St.  404 ;  Dean  v.  New  Milford,  5  W.  &  S. 
545  ;  Aline  Arundel  County  v.  Duckett,  20  Md.  468 ;  Calwri 
County  V.   Gibson,  36   Md.   229 ;  Prince  Georges  County  v. 
Burgess,  61  Md.  29 ;  Baltimore  v.  Baker,  44  Md.  1  ;  Flynn 
V.  Canton  Co.,  40  Md.  312,  322 ;  Hanford  County  v.  Wi^, 
71  Md.  43.)     The  plaintiff  in  this  action,  and  her  children, 
have  been  deprived  of  their  means  of  support  by  reason  of 
the  negligence  of  the  board  of  supervisors  of  Queens  county, 
and  their  employees,  in  failing  to  maintain  this  Meeker  avenne 
bridge  in  a  proper  state  of  repair,  and  she  is  entitled  to  recover 
damages  therefor.     (Jones  on  Mun.  Corp.  §§  57,  58,  ^%,)    It 
was  not  necessary  to  present  the  claim  to  the  board  of  super- 
visors for  audit.     (L.  1892,  ch.  686,  §  2 ;  McGaffin  v.  City  of 
Cohoes,  74  N.  Y.  387 ;  Brusso  v.  City  of  Buffalo,  90  X.  V- 
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679 ;  Taylor  v.  City  of  Oohoes,  105  N.  Y.  54 ;  Gage  v.  VU. 
of  HornellsviUey  106  N.  T.  667 ;  JTarrigan  v.  City  of 
Brooklyn,  119  K  Y.  156.) 

Townsend  Scudder  for  respondent.  A  county  is  a  corpo- 
ration of  limited  corporate  capacity  and  liability,  and  is  under 
no  liability  in  respect  of  torts.  (Dillon  on  Mun.  Corp. 
§§  22,  23,  963 ;  Ensign  v.  Bd,  Supra.  Livingston  Co,^  25 
Hun,  21 ;  People  ex  rel,  v.  Stout^  23  Barb.  338  ;  HcmtUton  Co. 
V.  MigheU,  7  Ohio  St.  109;  Bertles  v.  Nunan,  92  J^.  Y. 
152  ;  Fitzgerald  v.  Quann,  109  N.  Y.  441 ;  Trans.  Co.  v. 
Chicago,  99  U.  S.  635 ;  People  ex  rel.  v.  Bd.  Suprs.,  142  N. 
Y.  271;  Hill  v.  City  of  .Boston,  122  Mass.  344;  Mower  v. 
Leicester^  9  Mass.  247.)  The  maintenance  of  highways  and 
bridges  is  a  public,  not  a  private,  function  of  government, 
and  for  its  exercise  a  county  does  not  incur  a  liability  to  an 
individual.  {HiU  v.  Boston,  122  Mass.  344;  Maxmiliam, 
V.  Mayor,  etc.,  62  K  Y.  160;  Dillon  on  Mun.  Corp. 
[4th  ed.]  §  965 ;  Trans.  Co.  v.  Chicago,  99  U.  S.  635 ; 
People  ex  rel.  v.  Bd.  Suprs.,  142  N.  Y.  271.)  A  county,  in 
caring  for  highways  and  bridges,  performs  a  duty  properly 
belonging  to  the  towns  within  its  limits ;  a  town  not  being 
liable  for  defects  in  highways  and  bridges  the  county  can 
incur  no  liability  by  the  performance  of  this  duty.  {Hill  v. 
/Suprs.  Livingston  Co.,  12  N.  Y.  52 ;  Barher  v.  Town  of 
J^ew  Scotland,  88  Hun,  522 ;  People  ex  rel.  v.  Town  Auditors, 
74  N.  Y.  310 ;  Martin  v.  Mayor,  etc.,  1  Hill,  545 ;  Lane  v. 
Toicn  of  Hancock,  142  N.  Y.  510 ;  Hughes  v.  Charlemont, 
107  Mass.  414;  Mower  v.  Leicester,  9  Mass.  247;  Bigelow  v. 
Inhahitants  of  Randolph,  14  Gray,  541 ;  Chidsey  v.  Tovm 
of  Canton,  17  Conn.  475 ;  Reed  v.  Inhahitants  of  Belfast, 
20  Me.  346 ;  Eastman  v.  Meredith,  36  N.  H.  284 ;  Morey  v. 
Town  of  Newfam^e,  8  Barb.  645.)  The  bridge  in  question 
was  in  the  control  of  the  contractors,  who  alone  are  liable  for 
the  failure  to  keep  it  in  repair.  (Dillon  on  Mun.  Corp. 
§§  1028-1030 ;  Engel  v.  Eureku  Club,  137  N.  Y.  100 ;  Storrs 
V.  City  of  Utica,  17  N.  Y.  104;  McCafferty  v.  S.  D.  cfe  P. 
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M.  H.  R.  Co.,  61  K  T.  1Y8 ;  Nolan  v.  King,  9Y  N.  Y.  665; 
Pack  V.  Mayor,  etc.,  8  N.  Y.  222 ;  Blake  v.  Ferris,  6  N. 
Y.  48 ;  Kelly  v.  Mayor,  etc.,  11  N.  Y.  432 ;  Trans.  Co,  v. 
Chicago,  99  U.  S.  635.)  This  claim  should  be  presented  to 
the  board  of  supervisors  before  an  action  can  be  maintained. 
{Alhrecht  V.  County  of  Queens,  84  Hun,  399 ;  Erhard  v. 
County  of  Kings,  69  N.  Y.  S.  R.  624 ;  Martin  v.  Suprs.  of 
Greene  Co.,  29  N.  Y.  646 ;  Brady  v.  Sujprs.  of  N.  F.,  10 
K  Y.  260 ;  People  ex  rel.  v.  Sv^rs.  of  Madison  Co.,  51  N. 
Y.  442.) 

Gray,  J.  Plaintiffs  intestate  lost  his  life  through  the 
breaking  down  of  a  bridge  over  Newtown  creek  and  this 
action  was  brought  to  recover  damages  of  the  defendants,  the 
county  of  Queens  and  the  city  of  Brooklyn,  for  their  alleged 
negligence  with  respect  to  the  condition  of  the  bridge. 

A  bridge  iiad  long  existed  over  Newtown  creek,  which  was 
the  boundary  line  between  the  counties  of  Kings  and  Queens, 
and,  pursuant  to  an  act  passed  in  1892,  the  boards  of  super- 
visors of  these  counties  had  made  a  contract  for  its  reconstruct 
tion.  Meanwhile,  a  temporary  foot  bridge,  for  the  accommo- 
dation of  foot  passengers  during  the  progress  of  the  work,  was 
erected  and  made  use  of  by  the  public.  The  plaintiff  alleges 
that  this  temporary  bridge  was  insufficient,  out  of  repair,  inade- 
quate for  its  purposes  and  not  calculated  to  bear  the  strain  to 
which  it  would  be  subjected  and  that  the  defendants  weren^- 
ligent  in  permitting  its  use  by  the  public  in  that  condition. 
The  county  of  Kings,  under  chapter  954,  Laws  of  1895, 
became  absorbed,  on  January  Ist,  1896,  into  the  city  of  Brook- 
lyn ;  which  was,  tlieref ore,  made  a  defendant.  The  county  of 
Queens,  the  other  defendant,  demurred  to  the  complaint,  for 
not  stating  facts  sufficient  to  constitute  a  cause  of  action  against 
it.  The  demurrer  was  sustained  at  the  Special  Term  and  at 
the  Appellate  Division  of  the  Supreme  Court,  in  the  second 
judicial  department ;  which  latter  court  has  certified  the  case 
to  us,  as  involving  a  question  of  law  which  ought  to  be 
reviewed  by  this  court.     That  question,  broadly,  is  whether. 
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by  any  rule  of  law,  as  established  in  this  state,  a  county  may 
be  held  liable,  at  the  suit  of  a  private  individual,  who  has 
received  personal  injuries  from  a  defective  bridge,  with  the 
maintenance  of  whicli  the  county  was  chargeable.  The  ques- 
tion is  one  of  considerable  interest  and,  beyond  the  general 
discussion,  demands  an  interpretation  of  the  provisions  of  the 
County  Law  of  1892,  (Laws  of  1892,  chap.  686) ;  the  second 
section  of  which  declares  the  county  to  be  a  municipal  corpo- 
ration. The  provision  is  as  follows :  "  A  county  is  a  munici- 
pal corporation,  comprising  the  inhabitants  within  its  boun- 
daries, and  formed  for  the  purpose  of  exercising  the  powers 
and  discharging  the  duties  of  local  government,  and  the 
administration  of  public  affairs  conferred  upon  it  by  law." 
By  the  third  section,  it  is  provided  that :  "  An  action 
*  *  *  to  enforce  any  liability  created,  or  duty  enjoined 
upon  it,  or  upon  any  of  its  officers  or  agents  for  which 
it  is  liable,  or  to  recover  damages  for  any  injury  to  any 
property  or  rights  for  which  it  is  liable,  shall  be  in  the  name 
of  the  county."  It  is  argued  that  the  county,  being  thus 
declared  a  municipal  corporation  and  being  charged  by  law 
with  the  duty  of  maintaining  the  bridge,  is  made  subject  to 
those  liabilities  which  it  was  understood  the  law  attached  to 
that  class  of  corporations  for  breaches  of  duty.  It  is  urged 
that  as  counties  never  were  known,  before  this  statute,  as 
municipal  corporations,  the  Legislature,  in  its  enactment, 
must  have  intended  that  they  should  be  treated  as  upon  a  par 
with  cities,  when  engaged  in  similar  transactions,  and  that  this 
proposition  should  be  sustained  from  the  point  of  view  of 
public  interest.  In  considering  the  question  before  us,  we 
must  not  fail  to  observe  that  the  language  of  section  three, 
above  quoted,  seems  to  import  no  further  liability  than  that 
which  was  then  existing.  The  only  portion  of  that  section 
which  is  material  to  the  case  is  that  which  provides  for  an 
action  "  to  recover  damages  for  any  injury  to  any  property  or 
rights  for  which  it  is  liable."  In  other  words,  what  the  Legis- 
lature appears  to  have  done  was  to  provide  that  where  the 
county  is  liable  for  an  injury,  the  action  shall  be  in  the  name 
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of  the  county.  If,  prior  to  the  passage  of  the  County  Law, 
the  county  was  not  liable  for  such  an  injury,  as  was  sustained 
in  the  present  case,  did  it  become  so  thereafter  by  implication 
from  the  language  of  the  second  section,  as  argued  for  the 
appellant,  in  the  use  of  the  words  "municipal  corporation," 
or  by  reason  of  the  third  section  ? 

To  a  clear  understanding  of  the  question,  it  may  be  well  to 
consider  what  was  the  legal  status  of  counties  of  this  state 
and  then,  incidentally,  what  is  that  of  a  municipal  corporation 
proper,  such  as  an  incorporated  city.     The  civil  divisions  of  a 
state  into  counties  had  their  origin  in  England ;  where,  pre- 
ceding the   organization  of  the  kingdom  itself,  they  were, 
thereafter,  continued  from  recognized  necessities  in  govern- 
ment ;  as  other  countries  had  their  departments,  or  their  prov- 
inces.    In  such  divisions,  it  was  found   that  the  purposes  of 
local  government  and  of  the  administration  of  justice  were 
promoted.     Differing  from  England  in  their  origin,  in  this 
country  they  were  first  created  by  the  Legislatures  of  the 
various  colonies  and,  subsequently,  by  the  states  of  the  Union. 
They  were  invested  with  such  corporate  attributes  as  were 
essential  to  a  proper  performance  of  the  duties  of  local  gov- 
ernment.    They  were,  in  effect,  subdivisions  of  the  governed 
territory,  established  for  tlie  more  convenient  administration 
of  government  and  having  such  powers  as  were  necessary  to 
be  exercised  for  the  welfare,  advantage  and  protection  of  the 
public  within  their  boundaries.     While  in  the  People  resid^ 
the  sovereign  right  to  declare  the  general  mode  of  their  gov- 
ernment, it  was  the  appropriate  duty  of  their  legislative  body 
to  so  arrange  the  territory  of  the  state  into  civil  divisions  and 
to  so  apportion  among  them  governmental  duties,  as  would 
best  conduce  to  the  advantage  of  its  citizens. 

By  the  common  law  of  England,  a  county,  though  some- 
times regarded  as  a  qtMsi  corporation,  could  not  be  subjected 
to  ^  civil  action  for  a  breach  of  its  corporate  duty ;  unless  such 
an  action  was  expressly  given  by  statute.  The  duty  of  main- 
taining and  repairing  bridges  belonged  to  it ;  but  the  only 
remedy  for  a  breach  of  that  duty  was  by  presentment  or  indict- 
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ment.  An  unsafe  condition  of  a  liigbway,  or  a  bridge  as  a 
part  of  the  highway,  was  regarded  as  the  subject  of  a  popular 
action  and  not  of  a  private  action.  In  HusseU  v.  The  Men  of 
Devon  (2  T.  R.  667),  which  was  an  action  by  an  individual 
against  the  inhabitants  of  a  county  for  an  injury  sustained 
through  the  defective  condition  of  a  county  bridge,  it  was  held 
that  they  were  not  such  a  corporation,  or  quasi  corporation, 
against  whom  such  an  action  could  be  maintained.  It  was 
reasoned  that,  while  the  inhabitants  of  the  county  might  be  a 
corporation  for  some  purposes,  no  statute  had  authorized  such 
an  action  and  that  the  action  would  be  one  against  the  public. 
The  authority  of  that  case,  as  settling  the  rule  at  common  law 
that  no  civil  action  could  be  maintained  for  an  individual 
injury,  in  consequence  of  the  breach  of  a  public  duty  on  the 
part  of  the  inhabitants  of  a  county,  has  been  repeatedly  recog- 
nized in  England  and  in  this  country.  I  may  refer  in  particu- 
lar to  the  case  of  Bartlett  v.  Crozier  in  this  state  (17  John. 
439),  and  to  the  cases  in  Massachusetts  of  Riddle  v.  Proprietors^ 
etCy  (7  Mass.  169),  and  Mower  v.  Leicester  (9  id.  247),  and  to 
the  very  thorough  discussion  of  the  cases  in  England  and  in 
the  United  States,  which  will  be  found  in  Hill  v.  City  of  Bos- 
tan  (122  Mass.  344),  and  in  chapter  23  of  vol.  2  of  Dillon's 
Municipal  Corporations.  I  think  it,  however,  suflBcient  to  con- 
fine the  present  discussion  to  what  the  statutes  and  decisions  of 
this  state  require  us  to  hold  upon  the  question. 

In  this  state  its  division  into  counties,  or  sections,  for  the 
purpoties  of  local  government  was  but  a  continuance  of  a 
method,  which,  while  a  colony,  it  had  adopted  from  England. 
By  the  Constitution  of  the  state,  it  was  provided  that  such 
pai'ts  of  the  common  law  as  formed  the  law  of  the  colony  of 
New  York  were  retained  as  the  law  of  the  state.  If  under 
tiie  common  law  counties  could  not  be  subjected  to  private 
actions,  for  the  results  of  acts  done  in  the  performance  of 
governmental  duties,  then  it  should  follow  that  counties  of 
this  state  could  not  become  liable  to  such  actions ;  unless  the 
common  law,  in  that  respect,  has  been  changed  by  statute. 
86 
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Where  a  principle  of  the  common  law  has  entered  into  our 
form  of  government,  it  is  controlling,  until  by  legislation. 
express  in  its  terms,  it  is  modified,  or  negatived  by  the  sub- 
stitution of  a  new  declaration  upon  the  subject.  The  only 
statute  for  which  that  could  be  claimed  is  the  County  Law  of 
1892,  which,  heretofore,  I  have  referred  to. 

Having  regard  to  the  fact  that  counties  were  created  such 
for  the  better  and  more  convenient  government  of  the  state, 
both  upon  authority  and  upon  principle,  in  the  exercise  of 
those  political  powers  which  appertain  to  local  government  and 
which  are  for  the  public  benefit,  they  should  be  no  more  liable 
for  damages  resulting  therefrom,  at  the  suit  of  a  private  indi- 
vidual, than  would  be  the  state  itself.  The  counties  and  towns 
of  this  state  were  always  bodies  corporate  for  certain  purposes, 
having  been  endowed  with  capacities  to  purchase  and  to  hold 
real  and  personal  property  and  to  make  contracts  in  reference 
thereto.  (R.  S.  part  1,  art.  1,  tit.  1,  chaps.  11  and  12.)  The 
corporate  powers  were  of  defined  and  limited  extent  and  in  all 
other  respects  which  concern  governmental  duties,  included 
among  which  was  the  conservation  of  highways,  roads  and 
bridges,  they  were  merely  divisions,  organized  for  the  conven- 
ient exercise  of  portions  of  the  political  power  of  the  state. 
{LoriUard  v.  Town  of  Monroe,  11  N.  T.  392.)  The  com- 
mon-law rule  which  rested  the  duty  of  caring  for  and 
repairing  highways  and  bridges  upon  the  counties  did  not 
obtain  in  this  state.  That  duty  was  confided  to  the  offi- 
cers of  towns;  but  special  acts  were  passed  from  time  to 
time,  whereby  the  burden  has  been  shifted  so  as  to  l)e 
imposed,  either  upon  two  or  more  towns,  or  upon  the  conntr, 
or  upon  both  counties  and  towns.  {HiU  v.  Siipervisors,  etc., 
12  K  Y.  52.)  In  the  County  Law  of  1892,  it  was  provided 
that  where  a  bridge  spans  any  of  the  navigable  tide-waters  of 
this  state,  (as  in  the  present  case),  forming  a  boundary  line 
between  two  counties,  the  expense  of  its  maintenance  is  made 
an  equal  charge  on  the  two  counties  in  which  the  bridge  is 
situated.  (Sec.  68.)  Whether  the  maintenance  of  highways 
and  bridges  is  devolved  as  a  duty  upon  the  towns,  or  upon 
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the  counties  of  the  state,  it  must  be  regarded  as  a  duty,  in  its 
nature,  public  and  governmental.  {LoriUa/rd  v.  Town  of 
Monroe^  supra.)  There  is  no  distinction  to  be  made  between 
highways  and  bridges  in  the  matter  of  the  duty.  A  public 
bridge  is  a  public  highway.  (Ang.  on  Highways,  §  40.)  Its 
maintenance  is  quite  as  much  a  governmental  duty  towards 
the  public  within  the  territory  of  the  state,  and  the  principle 
that  the  state  holds  its  highways  in  trust  for  the  public  is 
applicable.  {Transportation  Co.  v.  Chicago^  99  U.  8.  635.) 
This  is  especially  true  where  a  bridge  is  necessary  to  cross  the 
navigable  watera  of  the  state  ;  but  it  is  true  under  all  circum- 
stances. In  PeopU  V.  R,  <&  S.  R.  R.  Co.,  (15  Wend.  113, 
134),  it  was  said  by  Savage,  Ch.  J. :  "  There  can  be  no  ques- 
tion, therefore,  that  the  state  legislature  has  the  power  to 
build  bridges,  where  they  shall  be  necessary  for  the  conveni- 
ence of  its  citizens.  *  *  *  It  is  the  duty  of  the  state 
governments  to  afford  their  citizens  all  the  facilities  of  inter- 
course which  are  consistent  with  the  interests  of  the  com- 
munity." To  charge  the  duty  of  building  and  maintaining  a 
bridge  over  navigable  waters  upon  the  boards  of  supervisors 
of  counties,  was  but  a  convenient  mode  of  exercising  that 
governmental  function.  The  power  thus  conferred  upon  the 
county  officers  was  for  the  public  benefit  and  in  its  exercise 
they  acted  as  the  agents  for  the  public  at  large.  The  state,  in 
its  sovereign  character,  had  a  duty  to  perform  in  the  main- 
tenance of  the  bridge  as  a  part  of  the  public  highway  and 
its  performance  might  properly  be  delegated  to  the  officers 
of  the  particular  civil  division.  The  corporate  body  of 
Queens  county  derived  no  especial  advantage  from  it  in  its 
corporate  capacity  and,  if  that  be  true,  it  should  not  be  liable 
for  the  negligent  acts  of  the  board  of  supervisors,  upon 
whom  the  duty  was  rested  of  reconstructing  the  bridge. 
It  should  be  as  exempt  from  a  private  action  as  would  be  the 
state  itself.  In  People  ex  rel.  Keene  v.  Supervisors,  etc.,  (142 
N.  T.  271),  we  expressly  held  that  the  power  conferred  upon 
the  counties  of  Kings  and  Queens  with  respect  to  this  work 
was  in  the  public  interests  and  for  the  public  benefit.     As 
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lately  as  in  the  case  of  Hughes  v.  County  of  Monroe^  (147  K 
Y.  49),  where  it  was  sought  to  hold  the  defendant  liable  for 
injuries  sustained  by  the  plaintiff,  while  operating  a  steam 
mangle  in  the  laundiy  of  an  insane  asylum,  the  doctrine  was, 
plainly,  asserted  of  the  non-liability  of  counties  and  of  other 
municipal  corporations  for  the  acts  of  their  officers,  when 
engaged  in  the  discharge  of  public  duties  and,  to  that  extent, 
exercising  acts  of  sovereignty. 

This  doctrine  of  non-liability,  resting  as  it  does  upon  the 
principle  that  the  grant  of  power  is  to  the  county  in  its  politi- 
cal character  and  as  a  means  of  the  exercise  of  the  sovereign 
power  in  measures  of  public  interest  and  for  the  public  benefit, 
is  illustrated  in  various  decisions  of  this  court;  where  the 
question  arose  as  to  the  liability  of  a  city  for  corporate  acts 
resulting,  through  a  negligent  performance,  in  injury  to 
individuals. 

With  respect  to  such  a  municipal  corporation  proper  as  a 
city,  the  rule  of  law  is  well  settled  by  frequent  adjudications 
that  the  grant  by  the  legislature  of  a  city  charter,  authorizing 
and  requiring  a  city  to  perform  certain  duties,  renders  it  liable 
to  a  private  action  for  neglect  in  their  performance,  when  a 
county  or  town  would  not  be  so  liable.  A  distinction  exists 
between  such  a  corporation,  which  is  created  by  charter  and 
is  granted  the  power  to  own  and  to  manage  private  prop- 
erty and  is  invested  with  particular  franchises,  and  a  munici- 
pal corporation,  which  is  created  for  the  purposes  of  state 
government  and  to  exercise  as  one  of  its  civil  divisions,  certain 
of  its  political  powers.  In  the  case  of  the  former,  its  respond- 
bility  depends  upon  the  nature  of  the  powers  exercised. 
Nelson,  Ch.  J.,  in  Bailey  v.  Mayor^  etc.  (3  Hill,  531),  disr 
cusses  the  powers  of  cities  as  municipal  corporations;  but  the 
discussion  is  not  without  its  usefulness  to  the  present  case. 

He  laid  down  the  doctrine,  which  has  been  followed  in  sub- 
sequent decisions  in  this  court,  that  a  clear  distinction  exists 
between  the  powers  which  belong  to  a  city  as  a  municipal 
body.  He  observed  that  if  they  were  "  granted  for  public 
purposes  exclusively,  they  belong  to  the  corporate  body  in  its 
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public,  political  or  mnnicipal  character.     But  if  the  grant 
was  for   purposes    of   private   advantage    and    emolument, 
though  the  public  may  derive  a  common  benefit  therefrom, 
the  corporation,  quoad  hoc,  is  to  be  regarded  as  a  private  com- 
pany.    It  stands  on  the  same  footing  as  would  any  individual 
or  body  of  persons  upon  whom  the  like  special  franchises  had 
been  conferred."     This  doctrine  was  reiterated  in  Lloyd  v. 
Mayor  (5  N.  Y.  369),  and  in  Mojxmilian  v.  Mayor  (62  N". 
T.  p.  164).     FoLGER,  J.,  in  the  latter  case,  expounding  the 
nature  of  the  duties  imposed  upon  a  municipal  corporation, 
said  :  "  One  is  of  that  kind  which  arises  from  the  grant  of  a 
special  power,  in  the  exercise  of  which  the  municipality  is  as  a 
legal  individual ;  the  other  is  of  that  kind  which  arises,  or  is 
implied,  from  the  use  of  political  rights  under  the  general 
law,  in  the  exercise  of  which  it  is  as  a  sovereign.     The  former 
power  is  private,  and  is  used  for  private  purposes ;  the  latter 
is  public  and  is  used  for  public  purposes.     *     *     *     Where 
the  power  is  intrusted  to  it  as  one  of  the  political  divisions 
of  the  state,  and  is  conferred  not  for  the  immediate  l)enefit  of 
the  municipality,  but  as  a  means  to  the  exercise  of  the  sover- 
eign power  for  the  benefit  of  all  citizens,  the  corporation  is 
not  liable  for  nonuser,  nor  for  misuser  by  the  public  agents." 
The  principle  that  a  city,  as  a  municipal  corporation,  is  held 
to  a  strict  liability  to  respond  in   damages  at  the  suit  of  a 
private  individual,  for  its  negligence  in  the  maintenance  of  its 
streets  and  other  properties,  was  thus  explained  by  Selden, 
J.,  in  Weet  v.  Brochport  (16  N.  Y.  162,  foot  note):  "The 
surrender  by  the  government  to  the  municipality  of  a  portion 
of  its  sovereign  power,  if  accepted  by  the  latter,  may  with 
propriety  be  considered  as  affording  ample  consideration  for 
an   implied  undertaking,  on  the  part  of  the  corporation,  to 
perform  with  fidelity  the  duties  which  the  charter  imposes." 
The  reasoning  of  these  cases  has  its  pertinency  to  the  present 
case.     The  County  Law  of  1892,  in  denominating  a  county  2a 
a  municipal  corporation,  specifies  the  purpose  to  be  that  of 
"  exercising  the  powers  and  discharging  the  duties  of  local 
government  and  the  administration  of  public  affairs ; "  and 
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prior  to  the  enactment  it  existed  to  perform  just  such  govern- 
mental functions. 

I  think  that  the  principle  of  our  decision  must  necessarily 
be  this :  That  as  the  counties  of  this  state  were  bodies  corpo- 
rate for  certain  specific  purposes,  before  the  enactment  of  the 
County  Law  of  1892,  now  that  they  are  declared  thereby  to 
be  municipal  corporations,  their  liability  for  corporate  acts  is 
no  further  enlarged  than  what  may  be  clearly  read  in,  oi* 
implied  from,  the  statute.  Their  becoming  municipal  corpo- 
rations in  name  imports  no  greater  liability ;  because,  by  the 
third  section  of  the  law,  their  liability  for  injuries  is  confined 
by  the  language  to  that  which  was  existing.  The  liability 
remains  as  it  was,  neither  greater  nor  less.  No  new  duty  or 
burden  has  been  imposed  upon  counties,  in  respect  to  the 
maintenance  of  bridges  over  navigable  boundary  streams;  the 
duty,  which  always  existed  for  public  purposes  and  for  the 
public  benefit,  is  continued.  The  work  of  maintaining 
the  bridge  in  question  was  properly  charged  upon  the  conn- 
ties  ;  because  it  could  be  more  advantageously  performed  by 
them  than  by  the  towns.  Towns,  themselves,  were  not  liable 
for  damages  arising  from  defective  highways  and  bridges,  until, 
by  an  act  of  the  legislature  in  1881,  the  liability  which  form- 
erly rested  upon  the  commissioners  of  highways  was  trans- 
ferred to  them.  If  it  was  necessary,  in  order  that  towns  might 
be  made  liable  in  private  actions,  that  there  should  be  such 
legislation,  it  is  as  necessary,  I  think,  that  there  should  be  some 
express  legislation,  in  order  to  impose  the  liability  upon  a 
county  which  did  not  previously  exist.  The  object  of  the 
County  Law  of  1892,  in  my  judgment,  in  declaring  the  county 
a  municipal  corporation,  was  in  order  that  it  might  be  sued  as 
a  legal  entity  in  such  cases  where,  previously,  actions  were 
maintainable  only  in  the  name  of  the  board  of  supervisors. 

The  appellant's  counsel  attacks  the  reasoning,  which  distin- 
guishes between  counties  and  chartered  municipal  corpora- 
tions, in  respect  to  their  liability  for  corporate  acts,  as  being 
unsubstantial  and  artificial,  and  he  is  able  to  cite  us  to  some 
observations  by  text  writers  to  that  effect.     The  distinction  is 
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none  the  less  real,  however,  because  processes  of  reasoning 
might  lead  to  the  conclusion  that  the  two  classes  of  corpora- 
tions should  be  placed  upon  a  par  in  their  attributes  and  inci- 
dents. The  distinction  rests  upon  established  conditions  of 
state  government,  which  must  endure  until  the  Legislature 
expressly  changes  them.  It  has,  not  infrequently,  been  the 
case  that  statutes  have  so  far  modified  some  common-law  con- 
dition, under  which  we  were  governed  as  a  society,  as  to  sub- 
ject what  remained  of  it  to  criticism  similar  to  that  now 
indulged  in ;  but  the  rule  is  firmly  estAblished  that  the  com- 
mon law  has  been  no  further  abrogated  by  a  statute  than  is  to 
be  understood  from  the  unmistakable  import  of  the  language 
used.  BertlcB  v.  Nunan  (92  N.  Y.  152),  presents  an  inter- 
esting discussion  in  point  under  that  head. 

The  conclusion  I  have  reached,  after  a  careful  consideration 
of  the  subject,  is  that,  in  the  work  of  construction  of  this 
bridge,  the  board  of  supervisors  were  executing  a  certain  pub- 
lic duty,  imposed  upon  them  as  the  proper  public  agents  in 
that  particular  civil  division  of  the  state,  and  that  the  county 
could  not  be  subjected  to  a  private  action  for  injuries  occur- 
ring in,  or  by  reason  of,  the  performance  of  the  work.  I  do 
not  think  it  is  consonant  with  the  reason  of  the  rule  of  law, 
which  concedes  to  the  sovereign  power  in  government  an 
exemption  from  liability,  that  a  private  individual  may  have 
a  right  of  action  against  those  w^ho  have  but  exercised  a  law- 
ful power  which  was  vested  in  them  by  the  legislative  body 
for  the  public  convenience  and  welfare  and  not  for  any  priv- 
ate benefit  of  the  corporate  body. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Bartlett  and  Martin,  JJ.  (dissenting).  Where  the  duty 
to  construct  a  highway  or  bridge  is  imposed  by  law  upon  a 
county  we  see  no  reason  why,  in  case  of  negligence  and  conse- 
quent injury  to  the  citizen,  there  should  be  any  substantial 
difEerence  as  to  liability  between  counties  and  cities  as  the 
former  like  the  latter  are  now  municipal  corporations. 
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The  county  in  the  performance  of  this  duty  is  clothed  \nth 
a  special  power,  not  intrusted  to  it  as  a  political  division  of 
the  state  in  the  exercise  of  the  sovereign  power  for  the  benefit 
of  all  citizens,  but  strictly  in  the  interest  of  the  municipality. 

All  concur  with  Gray,  J.,  for  affirmance,  except  Bart- 
LErr  and  Martin,  J  J.,  who  dissent  on  ground  stated  in 
memorandum. 

Judgment  affirmed. 


John  Courtney,  as  Sheriff  of  the  County  of  Kings,  and 
Edward  F.  Rice,  Respondents,  v.  The  Eighth  Ward  Bank 
of  Brooklyn,  Appellant. 

1.  Attachment  —  Levy  —  Certified  Copy  op  Warrant.  To  effect 
a  compliance  with  the  provision  of  the  statute  (Code  Civ.  Pro.  §  649, 
subd.  8),  that  property  incapable  of  manual  delivery  may  be  attached  "by 
leaving  a  certified  copy  of  the  warrant,  and  a  notice  showing  the  property 
attached,  with  the  person  holding  the  same,"  the  paper  left  as  a  copy  of 
the  warrant  must  be  duly  certified  by  the  sheriff  having  the  custody  of 
the  .original  warrant,  over  his  signature,  to  be  a  copy  of  the  original 
warrant. 

2.  Non-compliance  wfth  Statute.  Leaving  a  paper,  purporting  to 
be  a  copy  of  a  warrant  of  attachment  and  indorsed  "copy,"  and  having 
indorsed  upon  another  fold  a  notice,  signed  by  the  sheriff,  that  certain 
property  *'  is  hereby  attached  by  virtue  of  the  inclosed  warrant,"  does  not 
satisfy  the  statutory  requirement  of  a  certified  copy  of  the  warrant. 

Courtney  v.  Eighth  Ward  Bank,  14  Misc.  Rep.  886,  reversed. 

(Argued  December  15,  1897;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  General  Term  of  the  Citj 
Court  of  Brooklyn,  entered  November  27,  1896,  reversing  a 
judgment  dismissing  the  complaint,  entered  upon  the  report 
of  a  referee  and  ordering  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Tunis  O,  Bergen  for  appellant.  The  statute  giving  the 
provisional  remedy  of  attachment  is  in  derogation  of  a  com- 
mon-law right  and  must  be  strictly  construed.     {Pemyar  v. 
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ITelsey,  150  N.  Y.  77;  Code  Civ.  Pro.  §§  635,  649 ;  Drake 
on  Attachment,  §  83 ;  Eston  v.  Ilanna,  75  Mich.  222.)  The 
statute  requires  that  a  certified  copy  of  the  warrant  be  served. 
(Code  Civ.  Pro.  §  649;  AUkem  v.  Kinnan,  20  Wend.  250; 
Greenvault  v.  F,^  etc,^  Bcmk^  2  Doug.  502 ;  BucJdey  v.  Lowj^y^ 

2  Mich.  420 ;  Boelofson  v.  Hatch,  3  Mich.  277 ;  Millar  v. 
Babcock,  29  Mich.  526 ;  Ahraim  v.  Abram,  38  Mich.  302 ; 
Fairbanks  v.  Bennet,  52  Mich.  61 ;  Anthony  v.  Wood,  96 
N.  Y.  ISO.)  The  paper  served  on  the  defendant  was  not  a 
certified  copy.  (Code  Civ.  Pro.  §§  932-962 ;  1  Greenl.  on 
Ev.  §  507  ;  Steplien's  Digest  of  Evid.  79  ;  Wilson  v.  Walker, 

3  Stew.  [Ala.]  211.)  It  is  not  a  question  whether  the  defend- 
ant bank  had  sufficient  evidence  to  determine  whether  the 
paper  served  was  a  copy  of  a  warrant.  It  was  for  the  sheriff 
to  comply  with  each  and  every  requisite  of  the  statute  in 
order  to  bring  this  property  incapable  of  manual  delivery  in 
custodia  leg  is.     {Hay den  v.  National  Bank,  130  N.  Y.  150.) 

Henry  B,  Glosson  for  respondents.  Any  semblance  of 
merit  in  the  defendant's  appeal  depends  upon  its  assumption 
that  it  is  entitled  to  insist  as  against  the  plaintiffs,  not 
upon  a  reasonable,  but  upon  a  strict  and  literal  compliance  by 
the  sheriff  with  the  provisions  of  the  Attachment  Act.  The 
assumption  is  wholly  erroneous.  (Penoyo/r  v.  Kelsey,  150  IST. 
Y.  77;  Warner  v.  F.  Nat  Bank,  115  N.  Y.  251 ;  Hayden 
V.  Nat  Bank,  130  N.  Y.  146 ;  O'Brien  v.  M.  &  T.  F.  Ins. 
Co.,  56  N.  Y.  52 ;  Thompson  v.  Eastburn,  16  N.  J.  L.  100 ; 
Saunders  v.  C.  L.  Ins.  Co.,  43  Miss.  583 ;  Bowes  v.  Shand, 
6  H.  L,  Cas.  395 ;  Benj.  on  Sales,  §  894.)  But  whether  the 
section  in  question  is  to  be  construed  strictly  or  liberally  is 
immaterial,  for  the  copy  of  the  warrant  served  was  duly  "  cer- 
tified "  by  the  sheriff,  under  any  possible  construction  that  can 
be  given  to  that  word.  {Gibson  v.  N.  P.  Bank,  98  N".  Y. 
87.)  A  requirement  in  a  statute  regulating  the  mode  of  pro- 
ceeding by  a  public  officer,  a  strict  compliance  with  ^vhich 
appears  to  the  court  unessential,  is  always  held  directory 
merely  ;  a  fortiori,  one  which  it  plainly  appears  the  legisla- 
87 
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tiire  itself  considered  immaterial.     (Sedg.  Stat.  &  Const.  Law, 
368 ;  Cunningham  v.  Cmsidy^  17  N.  Y.  276.) 

Haight,  J.  This  action  was  brought  to  recover  the  amount 
that  the  Cowles  Engineering  Company  of  New  Jersey  had  on 
deposit  with  the  defendant. 

On  the  25th  day  of  August,  1893,  an  attacliment  was  issued 
in  an  action  brought  by  Edward  F.  Rice  against  the  Cowles 
Engineering  Company,  which  was  delivered  to  the  sheriff  of 
Kings   county   with   instructions   to  levy  upon  the  balance 
owing  that  company  by  the  defendant.     On  the  26th  day  of 
August  the  sheriff,  or  his  deputy,  went  to  the  defendant's 
bank  and  delivered  to  the  teller  a  paper  purporting  to  be  a 
copy  of  the  warrant  of   attachment.     It  was  folded  in  the 
usual  form  and  had  indorsed  upon  the  back  the  title  of  the 
action,  and  underneath   the   title   the   words   '*  Warrant  of 
Attachment,"    then   followed   the    name   of    the    plaintiffs 
attorney,  with  liis  address,  and  after  that  the  words  ''A  Copy." 
Upon  the  reverse  fold  of  the  paper  was  indorsed  the  follow- 
ing :  "  To  the  Eighth  Ward  Bank.     You  are  hereby  notified 
that  the  deposit  of  the  Cowles  Engineering  Company  in  your 
bank  and  the  indebtedness  owing  it  by  your  bank  is  hereby 
attached  by  virtne  of  the  inclosed  warrant.     Dated  August 
26,  '93.     (Signed)     John  Courtney,  sheriff,  Wm.  J.  Cunning- 
ham, deputy."     On  the  12th  day  of  September  the  cashier  of 
the  defendant   certified  that  on  the  26th  day  of  August  it 
was  indebted  to  the  Cowles  Engineering  Company  in  the  sum 
of  $1,485.-Ir6.     October  6tli  the  attachment  became  merged  in 
an  execution  issued  upon  the  judgment,  and  on  that  day  the 
sheriff  demanded  the  payment  to  him  by  the  bank  of  the 
money  attached.     This  was  refused,  and  thereuix)n  this  action 
was  brouglit.     The  referee  dismissed  the  plaintiffs'  complaint, 
holding  that  the  attachment  was  not  properly  levied.    The 
General  Term  reversed  the  judgment  upon  questions  of  law 
and  ordered  a  new  trial. 

The   Code   of   Civil   Procedure,  section    649,   subdivision 
three,  provides  that  property  incapable  of  manual  delivery 
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may  be  attached  "  by  leaving  a  certified  copy  of  the  warrant, 
and  a  notice  showing  the  property  attached,  with  the  person 
holding  the  same." 

In  the  case  of  Penoyar  v.  KeUey  (150  N.  Y.  77),  this 
court  was  called  upon  to  construe  section  636  of  the  Code, 
and  it  was  then  held  that  owing  to  the  harsh  nature  of  the 
remedy  by  attachment  given  by  this  section  it  should  be  con- 
strued in  accordance  with  the  general  rule  applicable  to 
statutes  in  derogation  of  the  common  law,  strictly  in  favor  of 
those  against  whom  it  may  be  applied.  This  section  had 
reference  to  the  cases  in  which  warrants  of  attachments  were 
issued  and  not  to  the  levy  made  under  them.  But  in  the  case 
of  Hay  den  v.  National  Bank  of  the  State  of  New  York  (130 
!N.  Y.  146)  the  provisions  of  section  649  were  considered,  and 
it  was  then  held  that  in  order  to  constitute  a  valid  service 
there  should  be  a  substantial  compliance  with  the  provisions 
of  the  statute.  Upon  examination  of  the  provisions  of  the 
Code  it  will  be  observed  that  the  manner  of  service  is  carefully 
designated  ;  a  certified  copy  of  the  warrant  must  be  delivered 
to  the  person  holding  the  property  sought  to  be  levied  upon. 
The  original  warrant  of  attachment  must  be  delivered  to  the 
slieriflE.  Having  it  in  his  possession  he  is  the  ofl[icer  upon  whom  ' 
devolves  the  duty  of  certifying  as  to  the  correctness  of  the 
copy.  The  delivery  of  the  certified  copy  of  the  warrant  must 
be  accompanied  with  a  notice  showing  the  property  attached. 
Is  either  of  these  requirements  can  be  dispensed  with  and  have  a 
substantial  compliance  with  the  statute.  The  person  upon  whom 
the  warrant  is  served  is  entitled  to  have  a  copy  of  the  original 
warrant  duly  certified  by  the  officer  having  the  custody  of  the 
original  paper,  so  that  he  may  have  official  information  as  to 
the  contents  of  the  original,  upon  which  he  may  rely  and  use 
as  a  shield  against  the  claims  of  his  creditor,  whose  property 
in  his  hands  is  sought  to  be  attached. 

We  have  carefully  considered  the  facts  presented  and 
reluctantly  have  reached  the  conclusion  that  they  do  not  con- 
stitute a  valid  levy  of  the  attachment.  It  is  true  that  upon 
the  back  of  the  attachment  there  is  indorsed  the  words  "  A 
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copy,"  but  these  words  standing  alone  prove  notliing.  Had 
the  sheriff  complied  with  the  demands  of  the  statute  the 
defendant  would  have  had  a  paper  autiienticated  by  the  sig- 
nature of  a  public  officer,  who,  under  the  statute,  was  author- 
ized to  certify  that  the  paper  was  a  copy  of  an  original  war- 
rant in  his  hands.  The  notice  indorsed  upon  another  fold  of 
the  paper  does  not  aid  the  plaintiffs.  It  notifies  the  defendant 
that  the  deposit  of  the  Cowles  Engineering  Company  is 
attached  "  by  virtue  of  the  within  warrant  of  attachment." 
The  within  paper  does  not  purport  to  be  an  original  warrant  of 
attachment.  The  most  that  is  claimed  for  it,  or  that  it  pur- 
ports to  be,  is  that  it  is  a  copy,  and  there  is  nothing  in  this 
notice  from  which  we  can  draw  the  conclusion  that  it  is  a 
true  copy,  or  is  in  any  manner  certified  or  authenticated. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  entered  upon  the  report  of  the  referee  affirmed, 
with  costs  in  all  the  courts. 

All  concur. 

Order  reversed,  etc. 
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William  J.  Delaney,  as  Receiver  of  the  Property  of  Thomas 
B.  Valentine,  Respondent,  v.  Thomas  B.  Valentine, 
William  H.  Lockwood  and  Ann  A.  Lockwood,  Appellants. 
No.  1. 

William  J.  Delaney,  as  Receiver  of  the  Property  of  Thomas 
B.  Valentine,  Respondent,  v.  Thomas  B.  Valentine, 
William  II.  Lockwood  and  Ann  A.  Lookwood,  Appellants. 
No.  2. 

William  J.  Delaney,  as  Receiver  of  the  Property  of  Thomas 
B.  Valentine,  Respondent,  v.  Thomas  B.  Valentine, 
William  H.  Lockwood  and  Ann  A.  Lookwood,  Appellants. 
No.  3. 

1.  Debtor  and  Creditor  —  Transfers  not  Constituting  a  Gen- 
eral Assignment.  When  a  chattel  mortgage,  executed  and  delivered  by 
a  debtor  to  one  of  his  creditors,  and  a  transfer  of  business  accounts  to  a 
third  person,  do  not  cover  all  the  debtor's  property  and  are  only  intended 
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to  secure  the  payment  of  debts  of  the  mortgagee  and  certain  other  cred- 
itors mentioned  therein,  they  are  not  within  the  statute  which  regulates 
the  making  of  general  assignments  for  the  benefit  of  creditors,  and  pro- 
hibits preferences  for  more  than  one- third  of  the  assigned  estate  (L.  1887, 
ch.  503). 

2.  Fraudulent  Contetances  —  Chattel  Mortoagb.  A  chattel  mort- 
gage of  a  portion  of  his  property,  made  by  a  debtor  to  secure  some  of  his 
creditors,  when  Jiis  property  is  insufficient  to  pay  all,  executed  and 
received  in  good  faith,  and  without  any  fraudulent  intent  on  the  part  of 
either  of  the  parties,  cannot  properly  be  set  aside  as  falling  under  the  con- 
demnation of  the  statute  against  fraudulent  conveyances  (2  R.  8. 187,  §  1). 

3.  Statute  of  Personal  Uses.  The  statute  making  transfers  of  per- 
sonal property  for  the  use  of  the  grantor  void  as  to  creditors  (2  R.  S.  135, 
§  1),  was  intended  to  cover  only  passive  trusts  for  the  exclusive  use  of  the 
grantor,  or  where  the  use  of  the  grantor  is  the  chief  purpose,  and  has  no 
application  to  trusts  which  are  only  incidental,  and  are  expressed,  or  result, 
to  the  use  of  the  grantor,  after  the  exercise  of  the  primary  purpose,  which 
is  lawful. 

4.  Chattel  Mortoagb  not  Within  Statute.  A  chattel  mortgage, 
given  in  good  faith  to  secure  the  debt  of  the  mortgagee,  is  not  brought 
within  the  condemnation  of  the  Statute  of  Personal  Uses  by  the  fact  that 
it  contains  an  incidental  provision  that  any  surplus,  after  payment  of  the 
debt,  shall  be  returned  to  the  mortgagor. 

5.  Mortgage  to  Secure  Creditors  Besides  Mortgagee.  Nor  does 
the  Statute  of  Personal  Uses  apply  to  such  a  mortgage,  although  given  to 
secure  the  debts  of  other  creditors,  as  well  as  that  of  the  mortgagee. 

6.  Transfer  to  Third  Person.  A  debtor,  whose  property  is  insuffi- 
cient to  pay  his  debts  in  full,  can  make  a  valid  sale  or  pledge  of  a  portion 
of  it  to  a  third  person  to  secure  a  part  of  his  creditors. 

7.  Valid  Transfer.  A  transfer,  by  a  debtor  whose  property  is  insuf- 
ficient to  pay  his  debts  in  full,  of  a  portion  of  his  personal  property  to  a 
third  person  to  secure  a  part  of  his  creditors,  is  not  within  the  Statute  of 
Personal  Uses,  when  it  contains  no  provision  for  returning  any  surplus; 
and  if  made  in  good  faith,  for  the  purpose  of  giving  lawful  preferences 
in  the  payment  of  honest  debts,  and  so  not  fraudulent  in  fact,  it  is  not 
fraudulent  in  law,  but  is  valid  as  against  other  creditors. 

8.  Fraud  in  Law.  Fraud  in  law  exists  only  when  the  acts  upon  which 
it  is  based  carry  in  themselves  inevitable  evidence  of  it  independently  of 
the  motive  of  the  actor. 

Delaneyy,  Valentine,  11  App.  Div.681,  reversed. 

(Argued  December  15,  18»7;  decided  January  11,  1898.) 

Appeals,  by  permission,  from  judgments  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  December  17, 1896,  which  affirmed,  respectively. 
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a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term,  in  each  of  the  above- 
entitled  actions. 

The  plaintiff  was  duly  appointed  as  receiver  of  the  property 
of  Thomas  B.  Valentine  in  proceedings  supplementary  to  exe- 
cution, and  was  authorized  to  commence  and  prosecute  these 
actions.  They  were  brought  to  set  aside  two  chattel  mort- 
gages made  by  Thomas  B.  Valentine  to  Ann  A.  Lockwood,  one 
under  date  of  March  23, 1893,  and  the  other  on  the  fourteenth 
day  of  the  following  June  ;  also  to  set  aside  a  sale  made  under 
the  last  mortgage,  and  an  assignment  of  accounts  made  by  Val- 
entine to  William  H.  Lockwood.  The  ground  upon  which 
this  relief  was  sought  was  that  they  were  fraudulent  as  to  the 
creditors  represented  by  the  plaintiff. 

On  the  twenty-third  of  March,  1893,  Valentine  was  indebted 
to  various  persons,  among  othere,  to  the  defendant  Ann  A. 
Lockwood,  to  whom  he  was  indebted  in  the  sum  of  seven 
thousand  live  hundred  dollars.  lie  was  also  indebted  upon  a 
note  for  twelve  hundred  dollars,  indorsed  by  the  defendant 
William  H.,  and  one  of  fifteen  hundred  dollars  indorsed  by 
Augusta  H.  Lockwood.  For  the  purpose  of  securing  the 
payment  of  these  notes  and  his  indebtedness  to  her,  he,  on  that 
day,  executed  and  delivered  to  Ann  A.  a  chattel  mortgage 
upon  his  stock  of  goods,  which  was  in  the  store  occupied  by 
him  and  known  as  No.  468  Broadway,  in  the  village  of  Sara- 
toga Springs. 

On  the  fourteenth  of  June  Valentine  was  still  indebted 
upon  the  claims  mentioned,  and  also  to  certain  other  persons 
in  various  sums,  amounting  to  about  twenty-one  hundred  dol- 
lars. To  secure  the  payment  of  all  those  debts  he  executed 
and  delivered  to  Ann  A.  another  chattel  mortgage  upon  the 
property  then  in  his  store.  The  mortgage  empowered  her  in 
default  of  payment  to  sell  the  mortgaged  property,  and  out  of 
the  proceeds  of  the  sale  to  pay  the  debts  mentioned  and  inter- 
est, and  the  expenses  of  the  sale,  rendering  the  oveiTplus,  if 
any,  to  the  mortgagor. 

On  the  same  day  Valentine,  by  a  written  agreement,  sold 
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and  transferred  to  William  H.  Lockwood  certain  accounts  or 
choses  in  action  as  collateral  security  for  the  paj'ment  of  a 
portion  of  the  debts  secured  by  the  chattel  mortgage  to  Ann 
A.,  and  also  to  secure  the  debts  of  certain  other  creditors 
named  therein.  All  the  debts  mentioned  in  the  mortgages 
and  agreement  were  honest  debts  owing  by  Valentine  to  the 
creditors  mentioned.  Immediately  after  the  execution  and 
delivery  of  the  last  chattel  mortgage,  the  mortgagee  took  pos- 
session of  the  mortgaged  property,  duly  advertised  it  to  be 
sold  thereon  on  the  twentieth  of  the  same  month,  and  on  that 
day  it  was  sold  at  public  auction  and  purchased  by  William 
H.  Lockwood  for  the  sura  of  fifty-live  hundred  dollar.  The 
sale  was  fairly  conducted,  and  the  purchaser  was  the  highest 
bidder.  When  the  chattel  mortgages  and  agreement  were 
executed,  Valentine  owed  other  creditors  not  mentioned  in 
either,  including  the  creditors  in  whose  interest  these  actions 
were  brought.  lie  also  had  at  that  time  other  property  not 
included  in  the  mortgages  or  agreement,  but  it  was  not  suffi- 
cient in  amount  to  pay  any  of  his  other  creditors  in  full.  By 
the  execution  and  delivery  of  these  instruments  the  judgment 
debtor  intended  to  secure  the  payment  of  the  debts  specified 
in  preference  to  his  other  debts,  but  did  not  in  any  other  man- 
ner intend  to  hinder,  delay  or  defraud  any  of  his  creditors. 
The  defendants  Ann  A.  and  William  H,  Lockwood  took  the 
mortgages  and  transfer  of  accounts  in  good  faith  and  for  the 
sole  purpose  of  securing  the  payment  of  the  debts  mentioned, 
and  neither  of  them  intended  thereby  to  hinder,  delay  or 
defraud  any  of  the  other  creditors  of  the  debtor.  When 
these  conveyances  were  made  the  indebtedness  of  Valentine 
exceeded  the  value  of  his  property,  and  they  had  the  effect  of 
preventing  the  creditors  represented  by  the  plaintiff  from  col- 
lecting the  whole  amount  of  their  debts,  as  the  property  which 
remained  was  insufficient  to  pay  them  in  full. 

Upon  these  facts,  which  are  admitted  by  both  parties,  the 
trial  court  held  that  the  chattel  mortgages  to  Ann  A.  and  the 
transfer  of  accounts  to  William  IL  Lockwood  were  void, 
upon  the  ground  that  they  created  an  unlawful  trust  for  the 
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benefit  of  certain  creditors  who  were  not  named  as  parties  to 
either  of  those  instruments,  and  also  upon  the  ground  that 
they  created  an  unlawful  trust  for  the  benefit  of  Thomas  B. 
Valentine.  Thereupon  tlie  court  directed  a  judgment  against 
the  defendants  in  each  of  the  actions,  adjudging  the  transfer 
and  chattel  mortgages  void  as  to  the  creditors  represented  bj 
the  plaintiff,  and  required  them  to  account  for  and  pay  to 
him  all  moneys  received  upon  the  accounts  or  for  the  property 
so  mortgaged  to  be  applied  upon  the  judgments  represented 
by  him. 

Fdgar  T.  Brackett  and  Walter  P.  BuUer  for  appellants. 
There  is  no  question  of  actual  fraud,  or  of  intent  to  defraud  in 
the  case,  the  trial  court  having  found  expressly  against  either. 
It  is  the  intent  to  delay,  and  not  the  fact  of  delaying,  which 
the  statute  condemns,  and  the  finding  of  delay,  etc.,  is  without 
effect  and  senseless.  (Bishop  on  Insol v.  Debtors  [3d  ed.].  273 ; 
Commercial  Bank  v.  Bolton^  87  Hun,  547;  McNaney  v. 
IMl,  86  Hun,  415 ;  London  v.  Martin^  79  Hun,  229 ;  Gomez 
V.  Ilagaman^  84  Hun,  148.)  The  chattel  mortgage  of  June 
14,  1893,  given  by  Valentine  to  Mrs.  Lock  wood,  to  secure 
debts  due  to  her,  and  also  various  debts  due  other  persons,  and 
the  assignment  of  accounts  from  Valentine  to  William  H. 
Lockwood,  were  and  are,  and  each  of  them  was  and  is,  a 
valid,  legal  instrument,  and  there  is  nothing  appearing  on  the 
face  of  either  of  them  condemning  its  legal  character.  (2  R. 
S.  135,  §  1 ;  Curtis  v.  Leavitt  15  N.  Y.  116 ;  Ddaney  v. 
Valentine^  80  Hun,  476 ;  Dtmham  v.  Whitehead^  21  N.  Y. 
131  ;  Young  v.  Ileermans,  66  N.  Y.  374;  Moore  v.  P,  T, 
<&  S.  Co,,  133  N.  Y.  144 ;  Brown  v.  Guthrie,  110  N.  Y.  435; 
mng  V.  Van  Vkck,  109  N.  Y.  363;  101  N.  Y.  504;  Ottmm 
dt  Co.  V.  Cooper,  81  Hun,  530 ;  Sloan  v.  Birdsall,  58  Hun, 
317 ;  Bier  v.  Kibbe,  43  Hun,  174.)  If  the  chattel  mortgage 
of  June  14,  1893,  and  the  assignment  of  accounts,  are  held 
void  for  the  reasons  hereinbefore  stated,  as  being  to  secure 
various  debts,  not  only  those  owing  to  the  mortgagee,  Mrs, 
Lockwood,  but  also  those  of  the  other  persons  named,  and  as 
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requiring  a  return  to  the  mortgagor  of  the  sur{)lus  over  the 
debts  secured,  and,  therefore,  as  contravening  the  Statute  of 
Pei'sonal  Uses,  they  are  void  only  to  the  extent  that  they 
transgress,  and,  therefore,  are  good  as  security  for  Mrs.  Lock- 
wood's  (the  mortgagee's)  own  claims  that  are  secured  by  the 
mortgages.  {Boyd  v.  Dunlap^  1  Johns.  Ch.  478 ;  Friedman 
V.  Ifirsch^  18  N.  Y.  Supp.  85 ;  Bigelow  v.  Ayrault^  46  Barb. 
143  ;  Van  Wyck  v.  Baker^  16  Hun,  169  ;  Pond  v.  Comsiock^ 
20  Hun,  493 ;  CUft  v.  Moses,  75  Hun,  517 ;  Sloan  v.  Bird- 
sail^  58  Hun,  317.)  The  subsequent  sale,  in  November,  1893, 
under  execution  against  Valentine,  of  the  goods  covered  by 
the  chattel  mortgage,  as  the  property  of  Valentine,  wholly 
purged  the  transaction  of  the  giving  of  the  chattel  mortgage 
of  any  vice,  and  relieved  the  defendant  Ann  A.  Lockwood 
from  any  liability  to  account  for  the  proceeds  of  the  property, 
even  though  the  whole  transaction  of  June  14,  1893,  was 
illegal.  {Sands  v.  Codwise,  4  Johns.  537;  Knower  v.  C. 
JV.Bank,  124  K  Y.  552;  Stephens  v.  Pei-rine,  143  N.  Y. 
476;  Austin  v.  Bell,  20  Johns.  442;  Rinchey  v.  Stryker, 
28  N.  Y.  45 ;  Craraer  v.  Blood,  57  Barb.  155  ;  48  N.  Y.  684 ; 
Murphy  V.  Briggs,  89  N.  Y.  446 ;  Bump  on  Fraud.  Conv. 
473 ;  Tremaine  v.  Mortimer,  128  K.  Y.  1 ;  Bostwick  v. 
Me7}ek,4tO  K  Y.  383;  Code  Civ.  Pro.  §  2468;  Dubois  y. 
Cassidy,  75  N.  Y.  298 ;  Masten  v.  Amerman,  51  Hun,  244.) 

A.  W,  Shepherd  for  respondent.  This  appeal  is  purely 
upon  questions  of  law,  and  no  review  of  the  facts  can  be  had 
by  this  court.  {Aldridge  v.  Aldridge,  120  N.  Y.  614;  Cook  ' 
V.  X.  T.  E.  B.  R.  Co,,  144  N.  Y.  117.)  The  instruments,  and 
each  of  them,  are  void  under  section  1  of  2  Revised  Statutes, 
135,  for  the  reason  that  they  create  a  trust  in  favor  of  the 
mortgagor  and  assignor,  and  are,  therefore,  violative  of  the 
rights  of  creditors  not  parties  thereto.  {Knapp  v.  McGowan, 
96  N.  Y.  75 ;  Dillingham  v.  FUek,  43  N.  Y.  S.  R.  806 ; 
Sutherland  v.  Bradner,  116  K.  Y.  410 ;  Karst  v.  Gane,  136  N. 
Y.  321 ;  Dela/ney  v.  Valentine,  80  Hun,  476  ;  Knower  v.  C  iT. 
Bujih,  124  N.  Y.  552  ;  Curtis  v.  I^avitt,  15  K".  Y.  9 ;  i?.  IT.  Co. 
88 
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V.  Fielding,  101  N.  Y.  504 ;  BiUinga  v.  Rusaelly  101  N.  Y. 
233.)  The  fact  that  after  the  sale  under  the  mortgages  judgments 
were  recovered  by  tlie  defendant  Ann  A.  Lockwood  against 
Valentine,  and  the  property  which  had  been  sold  at  the  mortgage 
sale  again  sold  as  still  the  property  of  Thomas  B.  Valentine 
by  virtue  of  said  executions,  alleged  as  a  defense,  is  not  only 
no  defense,  but  an  element,  and  a  strong  one,  of  the  intent  to 
hinder  and  delay  creditors  for  which  purpose  the  mortgages 
were  given.  {Gouveneur  v.  Sanford,  2  Hall,  624;  Van 
AUtyne  v.  Cook,  25  K.  Y.  489 ;  Steele  v.  Sturges,  5  Abb.  Pr. 
442 ;  Field  v.  Sands,  8  Bosw.  685 ;  Wiswall  v.  Samjyson,  14 
How.  [U.  S.]  52 ;  Jermain  v.  ITendricha,  100  X.  Y.  279.) 

Martin,  J.  In  determining  the  validity  of  the  judgments 
from  which  these  appeals  are  taken,  it  must,  at  the  outset,  be 
assumed  tliat  all  the  transactions  between  the  judgment  debtor 
and  the  other  defendants  were  based  upon  good  and  sufficient 
considerations,  were  entered  into  in  good  faith  by  all  the  par- 
ties, and  that  the  mortgages  and  transfer  of  accounts  were 
made,  delivered  and  received  with  no  intent  upon  the  part  of 
any  of  them  to  hinder,  delay  or  defraud  the  creditors  of  the 
former.  The  learned  trial  court  so  found,  and  its  tindings  as 
to  those  facts  must  be  treated  as  conclusive. 

One  of  the  grounds  upon  which  the  plaintiff  seeks  to  defeat 
these  appeals  is  that  the  assignment  and  mortgages  should  be 
read  together,  and  when  thus  considered  they  constitute  a 
general  assignment  of  all  the  debtor's  property  and  are  void, 
because  not  made  in  conformity  with  the  statute  relating  to 
general  assignments  for  the  benefit  of  creditors,  and  becau?e 
preferences  were  thereby  created  not  allowed  by  that  law.  We 
think  this  contention  cannot  be  sustained.  It  was  expressly 
found  that  the  judgment  debtor  had  other  propert}'  not  included 
in  either  of  the  chattel  mortgages,  or  in  the  transfer  of  accounts. 
Moreover,  he  made  no  general  assignment.  He  simply  exe- 
cuted and  delivered  to  one  creditor  chattel  mortgages  to  secure 
her  own  debt  and  the  debts  of  others  mentioned  therein,  and 
transferred  his  accounts  to  another  person  for  the  same  general 
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purpose.  Obviously,  these  conveyances  were  not  intended  as 
a  general  assignment  of  all  of  his  property  for  the  benefit  of 
his  creditors.  Nor  was  there  any  finding  or  proof  that  any 
such  assignnflBnt  was  contemplated,  or  that  the  instruments 
given  were  a  part  of  any  scheme  or  plan  which  included 
a  general  assignment  or  that  they  were  made  with  any  intent 
to  avoid  the  statute  relating  to  that  subject.  On  the  con- 
trary, the  court  expressly  found  that  the  only  purpose  of 
these  conveyances  was  to  secure  the  payment  of  the  honest 
debts  of  the  creditors  named  therein.  A  similar  question 
arose  in  Tompkins  v.  Iluntet*  (149  N.  T.  117,  121),  where  it 
was  held  that  a  sale  or  transfer  of  his  property  by  a  debtor  in 
payment  of  the  debts  of  a  creditor,  without  making  or  con- 
templating a  general  assignment,  was  not  within  the  provis- 
ions of  the  statute  which  regulates  the  making  of  general 
assignments  for  the  benefit  of  creditors,  and  prohibits  prefer- 
ences for  more  than  one-third  of  the  assigned  estate.  The 
same  doctrine  was  lield  in  Brown  v.  Guthrie  (110  N.  Y.  435); 
Mannvng  v.  Beck  (129  N.  Y.  1) ;  C.  iT.  Bank  v.  Seligman 
(138  N.  Y.  435,  445),  and  Maass  v.  Falk  (146  N.  Y.  34). 
These  cases  must  be  regarded  as  decisive  of  this  question. 

In  discussing  the  remaining  questions,  we  shall  consider 
separately  the  chattel  mortgages  and  the  transfer  of  accounts, 
as  they  were  between  different  parties  and  involve  different 
principles.  Such  a  consideration  of  these  conveyances  will 
avoid  any  confusion  as  to  the  facts  relating  to  either  and 
enable  us  to  clearly  understand  the  principles  of  law  applica- 
ble to  each.  In  examining  the  questions  which  relate  to  the 
mortgages,  it  will  be  unnecessary  to  refer  to  the  mortgage  of 
March  twenty-third,  as  it  was  in  effect  superseded  by  that  of 
June  fourteenth,  and,  if  the  lattei'  was  valid,  the  rights  of  the 
parties  were  controlled  by  that  alone. 

The  trial  court  having  found  that  this  mortgage  was  made 
and  received  in  good  faith,  without  any  fraudulent  intent  on 
the  part  of  either  of  the  parties,  it  becomes  obvious  that,  if 
the  debtor  possessed  the  right  to  mortgage  a  portion  of  his 
property  to  secure  his  honest  debts  to  some  of  his  creditors, 
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when  it  was  insufficient  to  pay  all,  it  could  not  be  properly 
set  aside  as  falling  under  the  condemnation  of  the  statute 
against  fraudulent  conveyances.  (2  R.  S.  137,  §  1.)  The 
existence  of  that  right  has  been  recently  recogaized  by  this 
court,  where  it  was  held  that  an  insolvent  debtor  might  sell 
or  transfer  the  whole  or  any  part  of  his  property  to  one  or 
more  of  his  creditors  in  payment  of  or  to  secure  their  debts, 
when  that  was  his  honest  purpose,  although  the  effect  would 
be  to  place  his  property  beyond  the  reach  of  other  creditors 
and  render  their  debts  uncollectible.  {Tarripkins  v.  Hunter^ 
8upra.)  That  case  contains  no  new  doctrine,  but  merely 
restates  one  that  has  long  been  established  by  the  decisions  of 
this  court,  as  will  be  seen  by  an  examination  of  the  cases  cited 
in  the  opinion.  Any  further  discussion  of  the  question  is 
quite  unnecessary. 

The  plaintiff  also  contends  that  this  chattel  mortgage  was 
as  to  creditors  void  on  its  face,  being  in  contravention  of  the 
statute  against  personal  uses.  (2  R.  S.  135,  §  1.)  It  con- 
tained a  clause  which  provided  that  in  case  of  default  the 
mortgagee  might  take  possession  of  and  sell  the  mortgaged 
property,  and  out  of  the  proceeds  retain  sufficient  to  pay  the 
debts  mentioned  therein,  with  interest  and  expenses,  "  render- 
ing the  overplus,  if  any,  unto  said  party  of  the  first  part,  his 
executors,  administrators  and  assigns."  It  is  upon  this  clause 
that  the  plaintiff  bases  his  claim  that  the  mortgage  was  void 
under  tliat  statute.  In  examining  that  question  it  is  perhaps 
proper  to  consider  it,  first,  in  its  relation  to  the  debt  due  the 
mortgagee,  and,  second,  as  to  the  debts  which  were  secured 
to  other  creditors. 

If  this  mortgage  had  been  given  to  secure  only  the  debt  of 
the  mortgagee,  obviously  it  would  not  have  fallen  within  the 
provisions  of  the  statute  which  the  plaintiff  invokes.  The 
primary  purpose  of  such  a  conveyance  is  not  to  secure  the  use 
of  the  property  to  the  mortgagor,  but  is  to  pay  or  secure  his 
debt.  The  provision  in  the  mortgage  that  the  surplus,  after 
the  payment  of  the  debts,  should  be  returned  to  the  mort- 
gagor, was  a  mere  incident  of  the  conveyance,  and  in  no  way 
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controls  in  determining  the  character  of  the  transaction.  If 
that  statute  was  given  the  effect  contended  for,  it  would  ren- 
der void  as  to  other  creditors  every  mortgage  or  pledge  of 
personal  property  to  secure  a  debt.  The  statute, was  intended 
to  cover  only  passive  trusts  for  the  exclusive  use  of  the  gran- 
tor, or  where  the  use  to  the  grantor  is  its  chief  purpose,  and 
has  no  application  to  trusts  which  are  only  incidental,  and  are 
expressed,  or  result,  to  the  use  of  the  grantor,  after  the  exer- 
cise of  the  primary  purpose,  which  is  lawful.  Some  of  the 
earlier  cases,  perhaps,  tend  to  sustain  the  plaintiff's  contention, 
but  they  must  be  regarded  as  overruled  by  the  later  cases  in 
this  court,  where  a  contrary  doctrine  has  been  held.  {Leitch 
V.  Hollister^  4:  N.  Y.  211 ;  Curtis  v.  Leavitt^  15  N.  Y.  9 ; 
Dunham  v.  Whitehead,  21  N.  Y.  131 ;  Van  Buskirh  v. 
Warren,  2  Keyes,  119;  Enapp  v.  McGowan,  96  N.  Y.  75.) 
In  the  Leitch  case  it  was  decided  that  the  provisions  of  that 
statute  had  no  application  where  an  assignment  was  to  the 
creditors  themselves  for  the  purpose  of  securing  their  demands, 
whatever  its  form,  as  it  was  ^in  legal  effect  only  a  mortgage, 
and  created  a  specific  lien  upon  the  property  assigned.  In 
Curtis  V.  Leavitt  it  was  expressly  held  that  that  statute  had 
no  application  to  mortgages,  trusts  or  other  instruments  cre- 
ated to  raise  money  or  secure  a  creditor.  In  the  Dunham 
c«ise  it  was  decided  that  an  assignment  by  a  debtor  to  a 
creditor  of  All  his  personal  property  and  choses  in  action,  for 
the  payment  of  a  debt,  with  a  provision  for  a  return  of  the 
surplus,  was  in  effect  a  mortgage  and  not  void  under  the  Stat- 
ute of  Personal  Uses.  In  Van  Buskirk  v.  Wa/rren  this  court 
determined  that  an  assignment  made  directly  to  certain  cred- 
itors, for  the  purpose  of  securing  their  demands,  was  not 
within  that  statute.  The  Knapp  case  was  to  the  effect  that  a 
debtor,  whether  solvent  or  insolvent,  might,  if  acting  in  good 
faith,  mortgage  a  portion  or  the  whole  of  his  property  to 
secure  existing  claims  against  him.  The  doctrine  of  these 
cases  is  conclusive  upon  the  question,  and  it  follows  that  the 
Statute  of  Personal  Uses  had  no  application  to  the  mortgage 
under  consideration,  so  far,  at  least,  as  the  transfer  was 
directly  to  the  creditor. 
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This  leads  us  to  consider  whether  the  fact  that  this  raort- 
gage  was  given  to  secure  other  creditors  also  in  any  way 
changes  the  situation.  How  the  effect  of  that  statute  eau  dif- 
fer in  the  two  cases  is  not  apparent.  The  reasons  wliich  have 
been  given  for  holding  that  it  has  no  application  to  a  mortgage 
to  secure  the  de]>t  of  a  mortgagee  apply  with  equal  force  to  a 
mortgage  given  to  secure  the  mortgagee  and  other  creditors  as 
well.  The  validity  of  such  a  mortgage  is  fully  sustained  by 
the  decisions  of  this  court.  (Royer  Wheel  Co,  v.  Fidding^ 
101  N.  Y.  504 ;  Brown  v.  Chithrw,  110  K  Y.  435 ;  Him  v. 
Bowe,  114  X.  Y.  350  ;  OttmanY.  Cooper,  81  Hun,  530;  S.  (7., 
151  X.  Y.  652.)  In  the  lioijer  Wheel  Co,  case  it  was  held  not 
only  that  the  Assignment  Act  did  not  apply  to  a  specific 
assignment  by  a  debtor  for  the  benefit  of  one  or  a  portion  of 
his  creditors,  but  also  that  a  mortgage  given  to  secure  a  portion 
of  his  creditors  was  valid,  and  was  not  rendered  void  by  a  pro- 
vision requiring  any  surplus  to  be  paid  over  to  the  mortgagor. 
In  Brown  v.  Guthrie  the  defendant  and  M.  entered  into  a  con- 
tract by  which  it  was  agreed  that,  in  consideration  of  M.'s 
executing  to  the  defendant  his  notes  for  twenty-four  hundred 
dollare,  secured  by  a  chattel  mortgage,  the  defendant  would 
cancel  certain  notes  held  by  him  against  M.,  loan  him  a  sum 
of  money,  and  pay  his  debts  to  such  creditors  as  M.  should 
thereafter  designate,  to  an  amount  mentioned.  This  agreement 
was  carried  into  effect.  Its  validity  was  subsequently  chal- 
lenged, and  this  court  decided  that  the  transaction  was  not 
fraudulent  as  a  matter  of  la\v  ;  that  it  could  not  be  considered 
as  a  general  assignment  by  an  insolvent  debtor,  and  that  it  was 
valid  as  against  creditors.  In  the  Hine  case  a  firm  executed 
to  the  plaintiff  a  bill  of  sale  of  the  firm  property,  and  the 
plaintiff  executed  an  instrument  in  return  by  which  he  agreed 
to  cancel  his  indebtedness  against  the  defendant  and  pay  other 
debts  of  the  firm  not  exceeding  a  sum  named,  and  it  was  held 
that  tlie  agreement  did  not  constitute  an  assignment,  but  was 
a  sale,  and  that  as  the  sale  was  made  in  good  faith  it  was  ^'alid 
and  not  affected  by  the  fact  that  the  vendors  reserved  the  right 
to  direct  upon  what  debts  the  surplus  should  be  paid.    In  the 
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OUman  case  an  action  was  brought  by  a  judgment  creditor  to 
set  aside  three  chattel  mortgages  given  by  their  debtor  to  the 
defendants,  upon  the  ground  tliat  they  were  fraudulent  and 
void  as  against  creditors  whose  indebtedness  existed  when  the 
mortgages  were  given.  One  of  the  mortgages  was  to  trustees 
to  secure  the  indebtedness  of  a  third  person.  The  trial  court 
found  that  the  trust  mortgage  was  executed  in  good  faith,  and 
the  General  Term  held  that  none  of  the  mortgages  was  fraud- 
ulent either  in  law  or  in  fact,  and  that  the  trustees  were  enti- 
tled to  be  protected.  The  prevailing  opinion  of  the  General 
Term  in  that  case  was  adopted  by  this  court.  The  principle 
of  those  cases  renders  it  manifest  that  the  mortgage  was  valid 
and  that  the  courts  below  improperly  set  it  aside. 

This  leaves  for  consideration  tlie  validity  of  the  transfer  of 
Accounts  by  the  debtor  to  William  H.  Lockwood.  In  deter- 
mining tliis  question  it  must  be  assumed  that  the  accounts  were 
sold,  not  to  secure  any  debt  of  Lock  wood's,  but  as  collateral 
security  for  honest  debts  owing  by  the  debtor  to  the  creditors 
named  Thus,  the  point  upon  which  its  validity  turns  is 
whether  a  debtor,  whose  property  is  insufficient  to  pay  his 
debts  in  full,  can  make  a  valid  sale  or  pledge  of  a  portion  of 
it  to  a  third  person  to  secure  a  part  of  his  creditors.  It  is 
obvious  that  this  transfer  did  not  fall  under  the  condemna- 
tion of  the  statute  against  personal  uses,  as  it  was  absolute 
and  contained  no  provision  for  the  benefit  of  the  person 
making  it;  nor,  under  the  findings  of  the  court,  can  it  be 
said  to  have  been  in  violation  of  the  statute  against  fraud- 
ulent conveyances,  as  it  was  not  made  with  an  intent  to 
hinder,  delay  or  defraud  creditors.  Under  the  authorities 
already  cited,  this  transfer,  if  it  had  been  made  directly  to 
the  creditors,  or  to  one  creditor  for  the  benefit  of  himself 
and  others,  would  have  been  valid.  So  we  are  called  upon  to 
detennine  whether  the  fact  that  it  was  to  a  third  person, 
instead  of  to  one  of  the  creditors,  renders  it  invalid.  The 
transaction  was  in  effect  a  sale  by  the  debtor  of  his  choses  in 
action  as  collateral  security  for  the  payment  of  certain  of  his 
creditors.     If  the  property  transferred  exceeded  in  value  the 
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amount  of  debts  it  was  given  to  secure,  it  might  have  been 
reached  by  other  creditors.     In  the  absence  of  a  bankrupt  law, 
a  debtor  is  not  deprived  of  the  control  of  his  property  by 
mere  insolvency.     His  debts  are  only  personal  obligations,  and 
so  long  as  he  acts  in  good  faith  and  in  a  manner  not  pro- 
hibited by  law,  he  may  deal  with  it  as  he  sees  lit.     But  it  is 
said  that  in  this  case  there  was  fraud  in  law  although  there 
was  none  in  fact.     Evidently  there  can  be  no  fraud  in  law  or 
in  fact  without  a  breach  of  some  legal  or  equitable  duty.    It 
is  true  there  may  be  fraud  in  law  where  no  actual  fraudulent 
intent  is  proved,  but  in  such  cases  the  law  presumes  fraud, 
because  it  is  a  necessary  consequence  of  some  established  act. 
In  other  words,  fraud  in  law  exists  only  when  the  acts  upon 
which  it  is  based  carry  in  themselves  inevitable  evidence  of  it 
independently  of  the  motive  of  the  actor.     This  principle  is 
illustrated  where  an  insolvent  debtor  makes  a  gift  of  his  prop- 
erty     In  such  a  case  the  property  may  be  reached  by  credit- 
ors because  it  constitutes  a  fund  which  justly  belongs  to  them, 
while  the  donee  has  no  equitable  right  to  it.     Any  voluntary 
transfer  by  a  debtor  which  deprives  his  creditors  of  a  fund 
that  equitably  belongs  to  them  is  necessarily  a  fraud  upon 
their  rights,  and,  therefore,  fraud  is  implied,  which  is  some- 
times denominated  fraud  in  law.     The  case  here  is  different. 
Here  one  creditor  had  no  superior  right  over  another  unless 
the  debtor  saw  fit  to  confer  it  upon  him.     As  he  might,  how- 
ever, prefer  one  creditor  to  another,  and  as  in  this  case  that 
was  the  purpose  of  the   debtor,  his  purpose,  at  least,  was 
lawful.     But  it  is  said  that  the  means  employed  to  carry  it 
into  effect  were  unlawful  and  the  transaction,  consequently, 
void      If  the  means  were  actually  illegal,  the  result  claimed 
might  follow.     But  our  attention  has  been  called  to  no  statute 
or   principle   of   common   law   forbidding   such   a  transfer. 
Surely  it  was  not  condemned  by  the  statute  against  personal 
uses,  nor,  as  its  purpose  was  an  honest  one,  by  that  relating 
to  fraudulent  conveyances.     We  find  no  principle  upon  which 
the  claim  of  the  plaintiff  can  be  upheld.     Suppose  creditors 
were  absent,  can  it  be  that  a  debtor  could  not  deliver  property 
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to  a  third  person  to  secure  liis  debts  to  such  absent  creditora  ? 
We  think  not.  If  he  could,  then  obviously  tliis  transfer  was 
valid.  There  could  be  no  more  fraud  in  this  case  than  in  the 
one  supposed.  If  one  would  be  valid,  we  perceive  no  reason 
why  the  other  would  be  invalid. 

But  the  plaintiff  claims  that  the  authorities  establish  a  con- 
trary doctrine,  and  cites  the  cases  of  Goodrich  v.  Doio?i^  (6 
Hill,  438) ;  Barnef/  v.  Griffin  (2  X.  Y.  365) ;  CoUo^nb  v.  Oa/d- 
well  (16  K  Y.  486) ;  Satherland  v.  Bradner  (116  N.  Y.  410) 
and  other  cases  of  similar  import  to  sustain  that  claim.  When 
these  cases  are  examined,  it  will  be  discovered  that  they  were 
decided  upon  principles  which  have  no  application  here.  In 
the  Goodrich  case  there  was  a  general  assignment  in  trust  for 
the  benefit  of  a  portion  of  the  creditors  of  the  debtor,  with  a 
provision  that,  after  the  payment  of  their  debts,  the  surplus 
should  be  returned  to  the  assignor.  So  in  the  Barney  case, 
there  was  a  transfer  by  an  insolvent  debtor  of  all  his  property 
in  trust  to  pay  certain  specified  creditors,  and  then  to  recon- 
vey  to  the  debtor,  without  making  any  provision  for  his  other 
creditors.  The  Collomb  case  was  also  one  where  there  was 
an  assignment  in  trust  to  pay  certain  debts,  with  a  provision 
reserving  the  surplus  to  the  assignors.  In  the  Sutherland 
case  there  was  a  preferential  assignment  in  trust  for  the 
payment  of  part  of  the  creditors,  with  a  remainder  to  the 
assignor.  It  is  to  be  observed  that  in  all  of  these  cases 
there  was  an  express  provision  by  which  the  debtor  reserved 
to  himself,  or  for  his  own  benefit,  a  surplus  of  the  prop- 
erty assigned,  and  it  was  upon  that  ground  that  those 
decisions  were  founded.  The  fraud  in  those  cases  lay  in 
the  fact  that  the  property  exceeded,  or  was  by  the  parties 
supposed  to  exceed,  the  amount  of  preferred  debts,  and  a 
surplus  was  contemplated,  which  should  be  reconveyed  to  the 
assignor  without  payment  of  his  other  creditors.  It  was  the 
intent  to  place  that  portion  of  his  property  in  the  hands  of 
another  in  trust  for  himself,  to  the  exclusion  of  creditors,  that 
was  fraudulent.  As  his  property  was  a  fund  out  of  which  Ids 
creditors  were  entitled  to  be  paid,  it  was  held  that  an  attempt 
89 
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to  assign  a  portion  of  it  in  trust  to  pay  only  a  part  of  hifl 
debts  and  then  to  convey  the  remainder  to  himself  was  void,  I 
because  it  disclosed  a  fraudulent  motive  upon  his  part  to 
deprive  his  other  creditors  of  any  recourse  to  such  surplus  or, 
at  least,  to  delay  them  in  reaching  it,  and,  therefore,  was  in 
direct  contravention  of  the  statute  against  fraudulent  convey- 
ances. {Doremus  v.  Lewis,  8  Barb.  124.)  We  think  those 
cases  are  clearly  distinguishable  from  this,  and  serve  as  another 
illustration  of  what  is  commonly  termed  fraud  in  law.  In  all 
of  these  cases  the  act  of  the  debtor  was  one  which  disclosed 
an  actual  fraudulent  intent  within  the  statute  against  f randa- 
lent  conveyances,  or  fraud  was  the  necessary  result  of  the  acts 
proved.  In  this  transfer  there  was  no  provision  for  returning 
any  surplus.  It  was  not  an  assignment  for  the  benetit  of 
creditors,  but  was  a  mere  transfer  of  property  to  a  third  per- 
son by  the  debtor  as  security  for  certain  of  his  debts.  We 
are  of  the  opinion  that  the  transfer  of  accounts  cannot  be  said 
to  be  fraudulent  in  law,'  and,  as  it  was  found  not  to  have  been 
fraudulent  in  fact,  it  was  valid,  and  the  court  was  not  justified 
in  setting  it  aside. 

It  may  be  said  that  if  this  transfer  is  sustained  it  will  open 
the  door  for  fraudulent  transfers  by  insolvent  debtors.  The 
answer  is  that  the  door  would  be  opened  no  wider  in  such  a 
case  than  it  has  already  been  in  cases  where  transfers  are  | 
directly  to  one  creditor  to  secure  a  debt  of  his  own  and  the 
debts  of  others.  In  either  case  transfers  may  be  fraudulently  j 
made.  But  when  they  are,  they  may  be  set  aside  as  fraudu- 
lent in  fact.  Yet  when  made  in  good  faith,  for  an  honest 
purpose,  we  think  they  cannot  be  held  fraudulent  in  law. 

There  are  several  other  questions  which  were  presented  bv 
the  appellants  upon   the  argument,  but  this  disposition  of 
those  already  discussed  renders  unnecessary  the  consideration         i 
of  any  of  the  other  questions. 

The  judgments  of  the  Appellate  Division  and  Special  Term 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to         ! 
abide  the  event.  , 

All  concur.  ' 

Judgments  reversed. 
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Chables  Beabdslet,  Respondent,  v.  Gbobgb  H.  Cook, 
Appellant. 

Building  Contract  —  Rights  op  Owner  and  Sub-contractor, 
UNDER  Order  from  Contractor.  If,  after  the  owner  of  a  building  in 
course  of  construction  under  a  contract  payable  in  installments  has 
accepted  an  order  drawn  by  the  contractor  in  favor  of  a  sub-contractor, 
payable  out  of  the  final  installment,  the  contractor  fails  to  perform  by  the 
stipulated  date,  and  the  owner  then  makes  a  supplemental  contract  with 
him  for  performance  by  a  new  date  and  he  again  fails  to  perform,  and  the 
owner,  having  the  amount  of  the  final  installment  in  his  hands  unpaid, 
makes  payments  to  the  contractor  not  due  under  the  contract,  and  finally 
completes  the  work  himself,  as  provided  by  the  contract,  he  is  not  entitled 
to  deduct  such  payments  from  the  fund  applicable  to  the  payment  of  the 
sub-contractor  for  material  furnished  and  used,  although  entitled  to  deduct 
from  the  fund  the  expense  of  completing  the  work. 

Bearddey  v.  Cook,  89  Hun,  151,  affirmed. 

(Submitted  December  16,  1897;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department  entered 
August  1,  1895,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  the  amount  alleged  to 
be  due  upon  the  following  order : 

'*  Mr.  George  H.  Cook, 

No.  50  Broadway,  N.  Y.  City : 
"  Retain  and  pay  to  Charles  Beardsley  of  Poughkeepsie,  N. 
Y.,  from  the  last  payment  to  be  made  by  you  to  us  on  account 
of  our  contract  for  building  houses  in  Dean  street,  Brooklyn, 
the  sum  of  eleven  hundred  and  seventy-five  ($1,175)  dollars 
according  to  the  terms  of  our  contract  with  Mr.  Beardsley. 

DAVIS  &  FAY. 
''  Dated  New  York,  Decerrwer  11,  1890." 
The  facts,  so  far  aS  material,  are  stated  in  the  opinion. 

John  H.  Cla/pp  for  appellant.  The  most  that  plaintiff  can 
possibly  get  in  this  case  is  a  judgment  for  the  balance  remain- 
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ing  in  the  hands  of  the  defendant.    {Beardaley  v.  Cook^  143  K. 
Y.  150.) 

Henry  Bacon  ioit  respondent.  The  denial  of  the  motion  to 
dismiss  tlie  complaint  presents  no  question  for  review  in  this 
court.  (Code  Civ.  Pro.  §  996  ;  Bissell  v.  Studley,  3  Key^, 
213;  Brigga  v.  Waldron,  83  N.  Y.  582;  Schicinger  v.  Bay- 
rnond^  105  N.  Y.  648 ;  Foulke  v.  Thalmessinger^  1  App.  Div. 
598.)  The  defendant  having  moved  that  judgment  be  directed 
for  the  plaintiff  waived  all  question  of  his  liability  to  pay 
plaintiff  something,  and  any  question  which  might  otherwise 
have  arisen  upon  the  plaintiff's  right  to  maintain  this  action. 
{Ormes  v.  Dauchy,  82  IST.  Y.  443 ;  Dillon  v.  Cockroft,  90  N. 
Y.  649 ;  Baicscha  v.  Broiver,  72  Hun,  221 ;  O'Neil  v.  ff.  V, 
I,  Co,,  74:  Hun,  163.)  Both  parties  having  requested  the 
court  to  direct  a  verdict,  the  amount  of  damages,  as  directed, 
is  conclusive.  {Daly  v.  Wise,  132  N.  Y.  306 ;  ITirtz  v.  Peck 
113  N.  Y.  222 ;  Provost  v.  McEyicroe,  102  N.  Y.  650 ;  T,  L 
Co,  V.  Ilolhert,  5  App.  Div.  559.)  The  rule  of  damages 
adopted  by  the  court  was  the  correct  one.  {Lowery  v.  Steic-^ 
ard,  25  N.  Y.  239  ;  Risley  v.  Smith,  64  N.  Y.  576 ;  KingsUy 
V.  City  of  Brooklyn,  78  N.  Y.  200 ;  BriU  v.  Tiitile,  81  X. 
Y.  454 ;  Gibson  v.  Lenane,  94  N.  Y.  183 ;  Home  Bank  v. 
DrumgooU,  109  N.  Y.  63 ;  Lauer  v.  Dunn,  115  N.  Y.  405; 
Stevens  v.  Ogden,  130  N.  Y.  182 ;  Crouch  v.  MuUer,  141  X 
Y.  495  ;  Beard-sley  v.  Cook,  143  N.  Y.  143  ;  //.  B,  Co,  v. 
N.  r.  C,  <&  H  E.  E.  E.  Co.,  145  K  Y.  390;  I^eto- 
man  v.  Levy,  84  Hun,  478.)  The  final  payment  on  the  con- 
tract of  Davis  &  Fay  was  due  before  this  suit  was  com- 
menced. Payment  of  the  value  of  the  materials  furnished 
by  plaintiff  and  used  in  the  defendant's  buildings  became 
immediately  thereafter  due  upon  their  accepted  order,  and 
to  that  amount  the  recovery  was  restricted.  {Nohn  v. 
Whitneij,  88  N.  Y.  648  ;  Flaherty  v.  Miner,  123  K  Y.383; 
Crouch  V.  Gutmann,  134  N.  Y.  45.)  The  defendant  Laving 
elected  to  proceed  and  complete  the  buildings  under  the  con- 
tract with  Davis  &  Fay,  the  architect's  certificate  was  not 


1898.]  Beardsley  v.  Cook.  709 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Bartlett,  J. 

required  in  order  to  entitle  plaintiflE  to  recover.  {Kingsley  v. 
City  of  Brooklyn^  78  N.  Y.  200 ;  Crouch  v.  Gutmann^ 
134  N.  Y.  45 ;  Weeks  v.  O'Brien,  141  K  Y.  199.)  Plaintiff 
is  entitled  to  recover  the  amount  due  to  him  out  of  the  last 
payment  after  deducting  only  costs  of  completion  by  defend- 
ant. {Murphy  V.  Buckman^  66  N.  Y.  297;  Van  Clief 
V.  Van  Vechten^  130  N.  Y.  571 ;  Ogden  v.  Alexander^  140 
N.  Y.  356.) 

Bartlett,  J.  Davis  and  Fay,  contractors,  on  the  1st  day 
of  August,  1890,  entered  into  a  written  agreement  with  the 
defendant  Cook  to  erect  two  buildings  for  him  on  Dean  street 
in  the  city  of  Brooklyn,  to  be  completed  on  the  Ist  day  of 
January,  1891,  at  a  total  cost  of  $6,381,  payable  in  seven 
payments,  the  last  amounting  to  $2,181. 

Thereupon  the  contractors  entered  into  an  agreement  with 
the  plaintiff  Beardsley  to  furnish  them  sash,  blinds,  glass  and 
other  trim  to  be  placed  in  the  buildings,  aggregating  in 
value  $1,175. 

In  order  to  secure  plaintiff,  the  contractors  gave  him  an 
order  upon  the  defendant  for  $1,175,  payable  out  of  the  last 
payment  to  be  made  them.  This  order  was  duly  accepted  by 
the  defendant. 

The  original  contract  between  defendant  and  the  builders 
provided  that,  if  the  latter  refused  or  neglected  to  perform, 
the  defendant  could  complete  the  work  and  deduct  the  expense 
from  the  amount  of  the  contract. 

It  is  admitted  that  the  contractors  failed  to  perform  and  the 
defendant  completed  the  work  at  an  expense  of  $677.17. 

The  course  taken  by  this  case  at  the  trial  only  renders  it 
necessary  to  determine  under  the  proofs  the  balance  of  the 
last  payment  remaining  in  the  defendant's  hands  after  deduct- 
ing the  sum  expended  by  him  in  completing  the  buildings. 

At  the  close  of  the  plaintiff's  case,  the  defendant,  introduc- 
ing no  evidence,  moved  that  a  verdict  be  directed  for  the 
plaintiff  for  the  sum  of  $313.08. 

The  plaintiff  moved  for  a  direction  of  verdict  in  his  favor 
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for  the  sura  of  $1,000,  goods  furnished  the  contractor^,  and 
$213  of  interest,  making  a  total  of  $1,213.  The  court  there- 
upon directed  a  verdict  in  favor  of  plaintiff  for  the  latter  snm. 

There  was  no  motion  for  a  new  trial.  A  motion  was  made 
to  dismiss  the  complaint,  which  was  denied,  and  no  exception 
taken. 

It  appears  that  after  Davis  and  Fay  failed  to  perform  their 
contract,  the  defendant  entered  into  a  supplemental  contract 
on  February  2nd,  1891,  with  them,  wherein  he  agreed  to 
advance  a  certain  sum,  and  they  were  to  finish  all  outside 
work ;  all  doors  and  sashes  were  to  be  hung  in  place,  locks  on 
and  plumbing  inclosed  by  February  10th,  1 891,  and  in  case 
they  failed  to  perform,  plaintiff  was  at  liberty  to  complete  the 
work. 

The  work  continued  under  this  arrangement  until  March 
19th,  when  the  defendant  was  obliged  to  complete  the  buildings. 

It  is  undisputed  that  on  the  18th  of  February,  1891,  the 
defendant  had  completed  the  sixth  payment  under  the  con- 
tract, and  had  paid  $50  in  excess,  so  that  at  the  time  the  con- 
tractors had  finally  failed  in  performance,  February  10th, 
1891,  the  defendant  had  unpaid  in  his  possession,  substantially 
the  total  amount  of  the  seventh  or  final  payment  of  $2,181. 

It  is  also  a  very  material  fact  that  this  supplemental  contract 
in  no  way  concerned  the  plaintiff,  as  it  was  a  new  arrange- 
ment between  defendant  and  the  contractors. 

It  also  appears  that  notwithstanding  the  existence  of  plain- 
tiff's accepted  order  on  defendant,  he  continued  to  make  pay- 
ments to  the  contractors  between  February  28th  and  March 
14th,  1891,  aggregating  a  little  more  than  $1,100,  and 
which  amounts  were  not  due  under  the  terms  of  the  original 
contract. 

It  is  by  adding  this  amount  to  the  sam  actually  expended 
by  the  defendant  in  completing  the  work  that  shows  a  balance 
of  only  $313.08  unexpended  in  defendant's  possession  and 
applicable  to  the  payment  of  plaintiff's  order. 

On  the  contrary,  the  non-allowance  of  these  unauthorized 
and  undue  payments  shows  a  balance  in  defendant's  hands  of 
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the  final  payment,  after  deducting  the  amount  expended  by 
him  in  completing  the  work,  of  $1,503.83,  or  more  than  enough 
to  pay  the  directed  verdict. 

The  present  appeal  is  from  a  judgment  of  affirmance  by 
the  General  Term  after  a  second  trial. 

The  case  was  before  this  court  on  an  appeal  from  a  judg- 
ment of  the  General  Term  affirming  a  judgment  at  the  first 
trial  in  favor  of  the  plaintiff  at  Special  Term. 

This  court  reversed  the  judgment  and  ordered  a  new  trial 
on  the  ground  that  the  trial  judge  refused  to  find  that  the 
contractors  failed  to  perform  their  contract,  and  also  refused 
to  find  the  amount  expended  by  the  defendant  in  completing 
the  buildings,  and  held  that  plaintiff  could  only  recover  the 
balance  in  defendant's  hands  after  he  had  been  reimbursed 
the  amount  expended  by  him  in  completing  the  work.  (143 
N.  Y.  143.) 

At  the  second  trial  this  proof  was  supplied. 

We  are  of  opinion  that  the  payments  made  to  the  con- 
tractors between  February  28th  and  March  14th,  1891,  by 
the  defendant,  as  already  alluded  to,  were  unauthorized  and 
not  binding  upon  the  plaintiff. 

It  follows  that  a  proper  disposition  was  made  of  the  case  by 
the  trial  judge. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Charles  Bloom,  Eespondent,  v.  The  P.  Cox  Shoe  Manufac- 
turing Company,  Appellant. 

1.  Contract  of  Employment  —  Meaning  op  ' '  Travblinq  Salesman  " 
—  Evidence  op  Custom.  When,  on  the  trial  of  an  action  for  breach  of  a 
-written  contract  of  employment  as  a  traveling  salesman,  both  parties  treat 
tbe  instrument  as  indefinite  and  needing  explanation  by  extrinsic  facts, 
and  each  resorts  to  proof  of  a  custom  in  the  trade  construing  the  words 
*'  traveling  salesman,"  it  is  proper  for  the  court  to  leave  to  the  jury  the 
question  as  to  the  meaning  of  the  controverted  words,  in  the  light  of  any 
custom  that,  in  their  judgment,  may  have  been  established. 
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3.  Conversations  Leading  up  to  Contract.  When,  in  such  an 
action,  a  question  is  litigated  on  both  sides  and  without  objection,  as  to 
conversations  between  the  parties  leading  up  to  the  written  contract,  con- 
cerning the  duties  to  be  performed  thereunder,  the  question  may  properly 
be  submitted  to  the  jury. 

3.  Small  Sales  by  Employee.  If,  in  an  action  for  breach  of  a  con- 
tract of  employment  as  a  traveling  salesman,  the  employer  contends  that 
the  employee's  sales  were  so  small  in  comparison  with  his  salary  that  he 
must  be  regarded  incompetent  as  a  salesman,  it  is  proper  for  the  court  to 
instruct  the  jury  that  if  the  employee  honestly  endeavored  to  make  sales 
and  did  not  succeed,  it  was  one  of  the  risks  the  employer  took  in  selling 
goods  over  the  country. 

Bloom  V.  P.  Cox  Shoe  Mfg.  Co.,  88  Hun,  611,  affirmed. 

(Submitted  December  16,  1897;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered 
December  20,  1894,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jonathan  C.  Boss  for  appellant.  The  verdict  for  the  plain- 
tiff is  unsupported  by  the  evidence.  {People  ex  rd.  v.  Martin^ 
142  N.  Y.  352 ;  Hudson  v.  ^.,  W.  c&  O.  R,  R.  Co.,  145  N. 
Y.  408  ;  Matter  of  Harriot,  145  N.  Y.  540.)  An  error  in 
receiving  incompetent  evidence  if  properly  excepted  to,  can 
only  be  disregarded  when  it  can  be  seen  that  it  did  no  harm. 
{Foote  V.  Beecher,  78  N.  Y.  155 ;  Carroll  v.  Beimel,  95  N. 
Y,  252.)  The  court  erred  in  charging  the  jury  that  it  conld 
consider  as  a  question  of  fact  whether  the  plaintiff  declined 
to  sell  in  New  Y'^ork.  {Storey  v.  Brennan,  15  X.  Y^.  524; 
Palnur  v.  Kelly,  56  N.  Y.  637;  Holmes  v.  Jones,  121  N.  Y, 
461;  Harris  v.  Wilson,  1  Wend.  511;  Gale  v.  Wells,  12 
Barb.  84;  Small  v.  Smith,  1  Den.  583;  ThoLheimer  v. 
Lamont,  9  N.  Y.  S.  E.  439  ;  Rouse  v.  Lewis,  2  Keyes,  352; 
C  leveland  v.  N.  J.  S.  Co.,  89  N.  Y.  627 ;  Greetie  v.  Whits, 
37  N.  Y.  405.) 

Joseph  C  Rosenbaum  for  respondent.  The  verdict  is  sup- 
ported by  evidence  on  behalf  of  plaintiff  and  is  not  the  sub- 
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ject  of  review  in  this  court.  {Duryea  v.  Voshurgh,  121  N. 
Y.  57;  Wicks  v.  Thompson^  129  N.  Y.  634;  Schwinger  v. 
liayniond^  105  N.  Y.  648.)  It  is  a  question  of  fact  whether 
or  not  the  plaintiff  was  bound  to  sell  goods  in  the  city  of  New 
York  under  his  agreement,  and  the  jury  found  for  the  plain- 
tiff. As  defendant  did  not  move  for  the  direction  of  a  ver- 
dict at  the  close  of  the  case,  he  cannot  now  claim  that  the  facts 
did  not  warrant  a  submission  to  the  jury  or  that  the  verdict 
was  against  the  weight  of  evidence.  {Bennett  v.  Levi^  46  N. 
Y.  S.  R.  754.) 

IIaight,  J.  The  plaintiff  sues  the  defendant  corporation 
for  breach  of  a  written  contract  of  service. 

On  the  face  of  the  contract  defendant  employed  the  plain- 
tiff as  traveling  salesman  for  the  year  1892,  at  an  annual  salary 
of  $1,800  per  annum  and  expenses. 

The  plaintiff  alleges  performance  and  the  defendant  avers 
breach  of  the  contract  on  his  part. 

The  fact  is  that  the  defendant  discharged  the  plaintiff  on 
the  24th  day  of  June,  1892,  for  the  reason  that  he  refused  to 
drum  for  trade  in  the  cities  of  New  York  and  Brooklyn. 

The  question  litigated  at  the  trial  was  the  meaning  to  be 
given  to  the  words  "  traveling  salesman,"  the  plaintiff  contend- 
ing that  as  the  principal  business  office  of  the  defendant  was 
in  the  city  of  New  York,  the  term  "traveling  salesman" 
implied  the  sale  of  goods  by  him  outside  of  the  cities  of  New 
York  and  Brooklyn, 

The  defendant  insisted  that  the  contract  obligated  plaintiff 
to  sell  goods  wherever  they  might  direct  him  to  go  in  the 
United  States. 

The  course  of  the  trial  was  such  that  both  parties  treated 
the  written  instrument  as  indefinite  and  needing  explanation 
by  extrinsic  facts. 

Evidence  was  given  on  both  sides  as  to  the  alleged  custom 
in  the  trade  of  construing  the  words  "  traveling  salesman." 

The  learned  trial  judge,  in  his  charge  to  the  jury,  said  sub- 
stantially that  as  each  party  had  resorted  to  proof  of  custom, 
90 


714  Bloom  v.  Cox  Shoe  Mfg.  Co.  [Jan., 

Opinion  of  the  Court,  per  Haioht,  J.  [Vol.  154. 

he  should  leave  the  qaestion  to  the  jury  as  to  the  meaning  of 
the  controverted  words,  in  the  light  of  any  castom  that  might 
have  been  established  in  their  judgment. 

There  was  also  another  question  litigated  on  both  sides  and 
without  objection,  as  to  conversations  between  the  plaintiff 
and  the  representatives  of  the  defendant,  leading  up  to  the 
written  contract. 

On  the  part  of  the  plaintiff,  he  testifies  that  he  expressly 
stated  that  he  would  not  undertake  to  sell  goods  in  the  city  of 
New  York  and  the  vicinity,  as  he  was  totally  unacquainted 
with  that  territory  and  his  traveling  had  been  confined  to  the 
south  and  west. 

The  defendant  introduced  evidence  to  the  effect  that  plain- 
tiff was  informed  that  if  he  signed  this  contract  he  would  be 
expected  to  sell  goods  in  the  city  of  New  York  and  vicinity. 

That  question  was  also  submitted  to  the  jury. 

The  learned  General  Term,  in  a  majority  opinion,  held  that 
the  questions  of  fact  were  properly  submitted  to  the  jury,  and 
as  they  had  found  the  contract  to  be,  so  it  was. 

The  dissenting  opinion  seems  to  rest  entirely  upon  the 
ground  that  plaintiff's  sales  were  so  small  in  comparison  to  the 
salary  that  he  received,  that  he  must  be  regarded  incompetent 
as  a  salesman. 

The  learned  trial  judge  informed  the  jury  that  if  plaintiff 
honestly  endeavored  to  make  sales  and  did  not  succeed,  it  was 
one  of  the  risks  the  employers  took  in  selling  goods  over  the 
country. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  aflSrmed,  with  costs. 
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Elias  C.  Benedict  et  al.,  as  Executors  of  Edwin  Booth, 
Deceased,  Appellants,  v.  Geoeoe  T.  Abnoux,  Defendant, 
and  Joseph  Campbell,  as  Executor,  and  Emma  Campbell 
and  Martha  Campbell,  as  Executrices  of  William  Camp- 
bell, Deceased,  and  Hannah  Campbell,  B^spondents, 
Impleaded  with  Others. 

1.  Appeal  —  Reversal  by  Appellate  Division  on  Facts  —  Review. 
The  power  of  the  Appellate  Division  to  reverse  upon  the  facts,  after  a 
trial  by  the  court  or  a  referee,  is  limited  to  cases  in  which  the  findings  are 
unsupported  by  testimony,  or  are  against  the  weight  of  evidence.  Where 
the  findings  are  in  accordance  with  the  conceded  facts  or  the  uncontro- 
verted  testimony,  the  Appellate  Division  is  not  authorized  to  reverse 
upon  the  facts;  and,  if  it  does,  a  question  of  law  is  presented  which  the 
Court  of  Appeals  may  properly  review. 

2.  Powers  op  Appellate  Division  —  Reversal  —  New  Trial  — 
Final  Judgment.  In  exercising  the  power  conferred  upon  it  to  reverse  or 
afSrm,  wholly  or  partly,  or  to  modify,  the  judgment  appealed  from,  and 
to  grant  a  new  trial  if  necessary  or  proper  (Code  Civ.  Pro.  1 1317),  and  to 
grant  to  either  party  the  judgment  which  the  facts  warrant  (§  1022),  the 
Appellate  Division,  on  reversing  a  judgment,  must  grant  a  new  trial,  and 
cannot  properly  render  a  final  judgment  for  the  appellant,  unless  the 
facts  are  conceded  or  undisputed,  or  are  established  by  ofiicial  record  or 
found  by  the  trial  court,  or  it  appears  that  no  possible  stale  of  proof 
applicable  to  the  issues  will  entitle  the  respondent  to  judgment.  This 
rule  applies  to  actions  in  equity  as  well  as  to  actions  at  law. 

3.  Principal  and  Agent  —  When  Agent's  Knowledge  not  Imput- 
able TO  Principal.  When  an  agent  forms  the  purpose  of  dealing  with 
his  princi pal's  property  for  his  own  benefit  and  advantage,  or  for  the  bene- 
fit and  advantage  of  other  persons  who  are  opposed  in  interest,  the  presump- 
tion that  he  has  disclosed  all  the  facts  that  have  come  to  his  knowledge 
does  not  prevail,  and  his  knowledge  is  not  imputable  to  his  principal. 

4.  Testamentary  Power  op  Sale  —  Improper  Exercise  of,  by 
Executors,  Promoted  by  Agent  of  Another,  for  His  Own  Benefit  — 
Principal  not  Chargeable  with  Constructive  Knowledge.  If  a 
power  given  by  a  will  to  the  executors  is  that  of  sale  and  does  not  include 
a  power  to  mortgage,  and  an  agent,  holding,  in  his  own  right,  a  judgment 
against  the  estate,  which  he  is  interested  in  having  paid,  and  having  in  his 
hands  money  of  his  principal  for  investment,  arranges  with  the  executors 
that  they  shall  deed  land  of  the  estate  to  a  third  party,  for  the  purpose  of 
having  it  mortgaged  by  the  grantee  to  the  principal,  and  thus  obtain  the 
principal's  money  and  turn  it  over  to  the  executors  for  the  benefit  of  the 
estate  and  of  the  agent,  and  the  arrangement  is  carried  out,  the  principal, 
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having  no  actual  knowledge  of  the  arrangement,  is  not  constructively 
chargeable  with  the  agent's  knowledge,  even  if  the  arrangement  consti- 
tutes a  scheme  to  evade  the  will  and  renders  the  deed  a  mortgage;  and 
the  principal  is  not  precluded  thereby  from  enforcing  the  mortgage 
executed  to  him  by  the  grantee  of  the  executors'  deed,  where  the  latter 
instrument,  as  recorded,  is  upon  its  face  an  absolute  deed,  for  a  full  con- 
sideration, and  apparently  within  the  power  conferred  by  the  will. 
Benedict  v.  Arnoux,  7  App.  Div.  1,  reversed. 

(Argued  December  10,  1897;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 24:,  1896,  reversing  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
and  awarding  judgment  absolute  in  favor  of  the  defendants 
Campbell. 

The  nature^  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  E.  Parsons  for  appellants.  The  sale  and  conveyance 
to  George  T.  Arnoux  was  deemed  by  the  executors  to  be  in 
the  interest  of  the  estate.  It  was  absolute  in  terms,  complied 
with  the  will,  and  came  within  the  power  which  the  will  con- 
ferred upon  the  executors.  (J/".  Z.  Ins,  Co.  v.  Woods^  121  N. 
Y.  302 ;  Rose  v.  Hatch,  125  N.  Y.  427 ;  Harringtmi  v.  E.  C, 
S.  Bank,  101  ]S.  Y.  257;  In  re  Ileroy,  67  Hun,  13.)  The 
use  of  the  $16,500  in  the  payment  of  taxes,  judgments  against 
the  estate  for  which  the  mortgaged  property  could  be  sold, 
and  in  the  Ninety-eighth  street  houses,  came  within  the 
authority  which  the  will  conferred  upon  the  executors.  (CW- 
lison  v.  Lister,  20  Beav.  356.)  The  judgment  obtained  by  the 
Chemical  Bank  and  assigned  to  W.  II.  Arnoux  was  entitled 
to  priority  in  payment  by  the  executors.  For  it  the  real 
estate  could  be  sold  in  proceedings  in  the  Surrogate's  Court. 
(Code  Civ.  Pro.  §§  763, 1210 ;  Nichols  v.  Chapman,  9  Wend. 
452;  In  re  Du7in,  5  Redf.  27;  In  re  Clark^  5  Dem.  377.) 
The  sale  having  been  made  under  a  valid  power  to  sell,  the 
title  of  the  purchaser  and  of  his  mortgagee  can  only  be 
impeached  by  showing  one  of  two  things :  (1)  That  a  sum  of 
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money  was  not  actually  paid  by  the  purchaser ;  (2)  that  it  was 
not  paid  by  him  in  good  faith.  (1  E.  S.  730,  §  66 ;  Field  v. 
Schiefflin,  7  Johns.  Ch.  150 ;  Kirsch  v.  Tozier^  143  N.  Y. 
395.)  The  transaction  is  to  be  upheld  on  the  assumption  of 
the  respondents,  L  ^.,  that  it  was  a  mortgage  and  not  a  sale. 
A  power  to  sell  may  include  a  power  to  mortgage.  (Sngden 
on  Powers  [8th  ed.],  425;  2  Kent's  Com.  [11th  ed.]  345, 
381 ;  Lewin  on  Trusts,  426 ;  2  Perry  on  Trusts  [3d  ed.],  414, 
§  768 ;  Eedf.  on  Wills,  549 ;  Brown  v.  K  Z.  cfe  T.  Co.,  51 
Hun,  386 ;  117  K  Y.  266 ;  A.  F.  Ins,  Co,  v.  Bay,  4  N.  Y. 
19 ;  Williams  v.  Woodard,  2  Wend.  492 ;  Bloomer  v.  Wald- 
ran,  3  Hill,  361 ;  Waldron  v.  McComl,  1  Hill,  111 ;  Rogers 
V.  Rogers,  111  N.  Y.  228;  Ball  v.  Harris,  4  M.  &  C.  264; 
In  re  Janes,  59  L.  J.  Ch.  31 ;  Metcalf  v.  Hutchinson,  L.  R. 
[1  Ch.  Div.]  594 ;  Lohenthal  v.  Raleigh,  36  N.  J.  Eq.  172.) 

Henry  B.  Johnson  for  respondents.  The  deed  and  con- 
veyance to  George  T.  Arnoux,  and  the  transaction  upon  it, 
was  not  a  valid  exercise  of  the  power  of  sale  conferred  by  this 
will.  {In  re  Heroy,  67  Hun,  13 ;  Russell  v.  Russell,  36  N. 
Y.  581 ;  SchoUe  v.  SchoUe,  113  N.  Y.  261.)  The  proceeds  of 
this  transaction  were  not  used  for  the  benefit  of  the  estate. 
{Loring  v.  Brodie,  134  Mass.  453  ;  Adair  v.  Brimmer,  74  N. 
Y.  539;  Deobold  v.  Oppermann,  111  N.  Y.  531.)  Booth, 
plaintiffs'  testator,  was  not  a  bona  fide  holder  of  the  mortgage 
for  value  and  without  notice,  and  plaintiffs  cannot  take  advan- 
tage of  the  provision  of  the  statute,  1  R.  S.  730,  §  ^^, 
{Griffith  V.  Griffith,  Hoff.  Ch.  153;  Westervelt  v.  Hall,  2 
Sandf.  Ch.  98 ;  Bank  for  Savings  v.  Frank,  56  How.  Pr. 
403 ;  Slattery  v.  Schwannecke,  118  N.  Y.  543  ;  Champlin  v. 
Haight,  10  Paige,  274 ;  Mocrre  v.  A.  L.  c6  T.  Co,,  115  N. 
Y.  65.)  The  transaction  was  a  mortgaging  of  the  estate's 
property  and  not  a  sale.  {Allen  v.  De  Witt,  3  N.  Y.  276.) 
A  power  of  sale  gives  executors  no  power  to  mortgage. 
{Bloomer  v.  Waldron,  3  Hill,  361 ;  A,  F.  Ins.  Co,  v.  Bay, 
4  N.  Y.  9 ;  2  Perry  on  Trusts,  §§  511,  768 ;  1  De  G.,  M.  & 
G.  645 ;  16  Beav.  400 ;  83  Va.  386.) 
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Haight,  J.     This  action  was  brought  to  foreclose  a  mort- 
gage for  $16,500  on  property  known  as  No.  64  South  Fifth 
avenue  in  the  city  of  New  York,  made  by  the  defendant 
George  T.  Arnoux  to  the  late  Edwin  Booth.     The  trial  court 
found  as  facts  that  the  plaintiffs,  as  executors  of  the  last  will 
and  testament  of  Edwin  Booth,  deceased,  were  the  owners  of 
the  bond  and  mortgage  mentioned  in  the  complaint ;   that 
default  has  been  made  in  the  payment  of  the  interest  due 
thereon,  and  that  the  whole  sum  secured  by  the  mortgage  by 
reason  thereof  has  become  due  and  payable.     He  also  found 
as  facts  that   George  T.   Arnoux,  the  mortgagor,  was  the 
purchaser  of  the  premises  from   the   executors  of  William 
Campbell,  deceased,  who  sold  and  conveyed  the  same  to  hini 
under  and  pursuant  to  a  power  of  sale  contained  in  the  last 
will   and   testament  of  the  said   Campbell,   and    such  sale 
was   made   by   said   executors   pursuant   to   said   power  for 
a  lawful  purpose,  without  fraud,  and  for  the  intended  bene- 
fit of  said  estate  and  with  full  knowledge  by  said  executors, 
and  each  of  them,  that  the  sale  to  said  George  T.  Arnoux  was 
made,  and  they  intended  it  to  be  made,  as  an  out  and  out  sale 
for  the  benefit  of  said  estate  of  said  Campbell ;  that  the  plain- 
tiffs' testator,  Edwin  Booth,  had,  in  his  lifetime,  and  in  or  about 
the  month   of   January,    1891,   deposited   with   the  firm  of 
Arnoux,  Bitch  &  Woodford,  attorneys  at  law,  in  the  city  of 
New  York,  the  sum  of  $16,500,  to  be  invested  for  hira  on 
bond  and  mortgage,  and  George  T.  Arnoux,  the  mortgagor 
mentioned  in  the  complaint  herein,  borrowed  said  sum  to 
enable  him  to  pay  the  executors  of  the  said  Campbell  that 
much  of  the  purchase  money  on  the  said  premises,  and  the 
mortgage  aforesaid  was  given  as  collateral  security  to  the  bond 
of  said  George  T.  Arnoux  for  the  loan  made  by  said  Edwin 
Booth  as  aforesaid ;  that   in   the   whole  of  tlie   transactions 
aforesaid  there  was  no  fraud  or  deceit  practiced  by  the  said 
Arnoux,  Bitch  &  Woodford,  or  any  one  connected  with  that 
firm,  on  the  executors  of  the  last  will  and  testament  of  the 
said  Campbell ;  but  said  executors  acted  advisedly  and  with 
full  knowledge  and  upon  their  own  judgment  in  making  the 
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sale  to  said  Greorge  T.  Arnoux,  and  with  full  knowledge  that 
the  said  George  T.  Arnoux  borrowed  part  of  the  purchase 
money  to  pay  for  the  premises  from  said  Booth,  and  that  the 
mortgage  involved  in  this  action  was  given  to  secure  the 
amount  so  borrowed.  The  court  concluded  by  directing 
the  usual  judgment  of  foreclosure  and  sale. 

There  is  conflict  in  the  testimony  with  reference  to  the 
details  of  the  transactions  of  the  parties,  but  the  following 
facts  in  the  case  are  without  substantial  dispute.  William 
Campbell  died  on  the  27th  day  of  April,  1888,  leaving  a 
last  will  and  testament,  which  has  been  duly  admitted  to 
probate,  by  which  the  defendants  Joseph  Campbell,  Emma 
Campbell  and  Martha  Campbell  were  appointed  executor 
and  executrices,  all  of  whom  have  duly  qualified  and  received 
letters  testamentary.  The  testator  left  him  surviving  Sarah 
Campbell,  his  widow,  and  seven  children,  three  of  whom 
are  the  executors.  At  the  time  of  his  decease,  he  was 
seized  and  in  possession  of  the  real  property  in  suit,  and 
tlie  adjoining  property  thereto,  known  as  No.  62  South 
Fifth  avenue,  the  two  places  being  worth  about  $30,000  each. 
He  left  no  personal  estate  of  any  substantial  value.  The  tes- 
tator, in  his  will,  after  making  some  specific  bequests,  devised 
to  his  executors  all  the  rest,  residue  and  remainder  of  his 
estate,  in  trust,  however,  during  the  natural  life  of  the  testa- 
tor's wife,  with  remainders  of  one-seventh  to  each  child, 
except  one  in  which  a  further  trust  was  created  for  her  benefit 
during  life.  By  the  tenth  clause  he  provided  that  "  if  at  any 
time  my  executors,  or  such  of  them  as  shall  have  qualified, 
the  survivors  or  survivor  of  them,  shall  deem  it  for  the  best 
interests  of  my  said  estate  that  any  part  or  parts,  or  all  of  my 
real  estate,  should  be  sold,  then  I  authorize  and  empower  my 
executors,  as  such,  and  the  survivors  and  survivor  of  them,  to 
sell  and  dispose  of  any  real  estate  of  which  I  may  die  seized 
or  interested  in  and  any  part  or  parts  thereof,  upon  such 
terms  and  in  such  manner  as  they  shall  deem  best,  and  for 
that  purpose  to  make,  execute  and  acknowledge  all  necessary 
deeds  of  conveyance  therefor."     It  further  appears  tliat,  at 
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the  time  of  the  testator's  death,  his  son,  James  Campbell,  was 
engaged  in  business  with  the  testator's  son-in-law,  John  D. 
Phyfe,  under  the  name  of  Phyfe  &  Campbell,  in  the  con- 
struction of  buildings  upon  lots  known  in  this  case  as  the  98th 
street  property ;  that  the  testator  in  his  lifetime  had  made 
loans  to  and  had  indorsed  paper  for  Pliyfe  &  Campbell,  and, 
upon  his  decease,  there  were  outstanding  claims  which  were 
presented  against  his  estate  amounting  to  tlie  sum  of  $40,000, 
to  offset  which  he  held  claims  against  Phyfe  &  Campbell  to 
the  extent  of  $4:5,000.     On  one  of  these  claims  a  judgment 
had  been  entered  in  favor  of  the  Chemical  National  Bank  for 
twelve  thousand  odd  dollars.     This   judgment  was  entei'ed 
upon  paper  drawn  by  Phyfe  &  Campbell,  indorsed  by  the 
testator,  and  guaranteed   by    William    H.  Arnoux.     Action 
was  brought  in  the  lifetime  of   the  testator,  but  judgment 
was   not   entered   until   after  his   decease.      The  bank  was 
then  paid  its  claim   by   Arnoux,   the  guarantor,  who  took 
an  assignment    of   the    judgment.     Proceedings   were  then 
instituted  by  Arnoux  in  the  Surrogate's  Court  for  the  sale 
of  the  real  estate  of  the  testator  for  the   payment  of  Lis 
debts,  and  pending  these  proceedings  the  arrangement  was 
made  between  the  parties,  which  has  become  the  subject  of 
this  controversy.     It  does  not  clearly  appear  who  originated 
the  plan,  but  the  first  conversation  took  place  between  Pliyfe 
and  William  H.  Arnoux.     Phyfe   was  anxious  to  get  money 
with  which  to  complete  the  unfinished  houses  on  the  98th 
street  property.     He  inquired  of  Arnoux  if  the  executore 
could  mortgage  the  testator's  real  property.     Arnoux,  upon 
an  examination  of  the  will,  advised  that  the  power  to  mort- 
gage was  not  given,  but  that  they  had  the  power  to  sell. 
After    this   conversation    Arnoux    wrote   Joseph  Campbell, 
saying :  "  Mr.  Phyfe  has  made  me  a  proposition  which  if  you 
join  in  I  will  carry  out,  and  I  believe  it  will  relieve  your 
property  from  the  lien  of  my  judgment."     Subsequently  the 
executors  met  Arnoux  at  his  office  and  the  arrangement  that 
appears  there  to  have  been  made  was  that  the  executors  should 
sell  the  property,  known  as  No.  64  South  Fifth  avenue,  to 
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George  T.  Amonx,  a  brother  of  William  H.  Arnoux,  for  the 
snm  of  $30,000 ;  that  William  H.  Arnoux,  as  the  agent  of 
Booth,  who  had  money  in  his  hands  for  investment,  should 
make  a  loan  upon  the  property  for  the  sum  of  $16,500,  and 
that  this  money  should  be  used  for  the  completion  of  the 
buildings  upon  the  98th  street  property.  Accordingly,  the 
executors  deeded  to  George  T.  Arnoux  and  he  gave  back 
to  them  a  mortgage  for  the  sum  of  $13,500,  which,  together 
with  the  money  derived  from  the  loan  obtained  from  Bootli, 
made  up  the  $30,000,  the  purchase  price  of  the  lot.  Up  to 
this  time  the  title  to  the  98th  street  property  had  been  in 
Mi's.  Phj'fe.  William  H.  Arnoux  loaned  her  the  sum  of 
$300  and  thereupon  she  deeded  the  property  to  him  with  the 
understanding  that  it  was  to  secure  the  repayment  of  such  loan 
as  well  as  the  Chemical  National  Bank  judgment,  which  had 
been  assigned  to  him.  The  $16,500  derived  from  Booth  was 
used  in  part  for  the  payment  of  taxes  and  liens  upon  the  prop- 
erty, and  the  balance  placed  in  the  hands  of  William  II. 
Arnoux,  with  the  understanding  that  he  should  pay  therefrom 
the  bills  for  the  completion  of  the  buildings  upon  the  property 
when  approved  by  Joseph  Campbell  if  they  exceeded  $100 
in  amount. 

The  Appellate  Division  in  its  opinion  appears  to  have 
reached  the  conclusion  that  Arnoux  having  the  legal  title  to 
the  98th  street  property  derived  all  the  benefit  from  tlie 
expenditure  of  the  money  obtained  from  Booth  in  the  com- 
pletion of  the  buildings  upon  the  property.  They  say :  **  We 
fail  to  find  any  testimony  tending  to  show  that  any  agreement 
existed,  either  verbal  or  written,  by  which,  as  between  Arnoux 
and  the  estate,  the  estate  could  enforce  any  obligation  of 
Arnoux  to  hold  this. property  as  security  for  the  payment  of 
this  judgment,  or  as  security  for  the  repayment  to  the  estate 
of  the  amount  which  the  estate  had  paid  to  Arnoux  to  be 
used  in  the  completion  of  these  buildings.  Arnoux  did  not 
agree  to  repay  to  the  estate  that  sum  of  money,  the  proceeds  of 
this  mortgage.  The  proceeds  were  largely  in  excess  of  the 
sum  due  to  Arnoux  on  this  judgment,  the  amount  of  the  judg- 
91 
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ment  being  slightly  over  $12,000,  while  the  amount  which 
was  paid  to  Arnoux  of  the  money  of  the  estate  was  in  the 
neighborhood  of  $16,500.  Nor  was  there  any  evidence  of 
any  agreement  by  Arnoux  or  any  one  else  by  which  this  98th 
fitreet  property  could  be  held  as  security  for  the  payment  of 
any  debt  of  Phyfe  &  Campbell,  or  of  this  estate,  or  that 
upon  the  completion  of  the  98th  street  houses  they  would  be 
fiold  and  the  proceeds  applied  in  any  way  to  the  benefit  of  the 
estate,  except  so  far  as  this  verbal  agreement  before  mentioned, 
if  carried  out,  would  relieve  the  estate  from  the  payment  of 
Arnoux's  judgment."  It  appears  to  us  that  the  learned  Appel- 
late Division  have  misapprehended  the  conceded  facts  in  this  par- 
ticular. The  transaction  itself  speaks  louder  than  words.  Some 
of  the  children  had  before  expressed  some  lack  of  confidence  in 
Phyfe.  The  money  was  not,  therefore,  turned  over  to  him  so 
that  he  could  proceed  and  complete  the  buildings  and  pay  tliere- 
ior  out  of  the  money  procured  from  the  estate,  but  it  was  left 
in  the  hands  of  Anioux,  who  was  to  pay  the  bills  only  when 
approved  by  Joseph  Campl)ell,  one  of  the  executors.  The 
title  was  not  left  in  Mrs.  Phyfe,  so  that  on  the  completion  of 
the  buildings  she  could  sell  the  property  and  pocket  the  pro- 
'Ceeds,  but  it  was  conveyed  to  Arnoux  in  whom  all  of  the 
parties  appeared  to  have  had  confidence.  .  Emma  Campbell, 
one  of  the  executrices,  distinctly  testifies  that  the  transaction 
was  that  the  98tli  street  property  was  to  be  improved  and 
completed  and  that  then  through  its  sale  the  indebtedness  of 
Phyfe  &  Campbell  was  to  ])e  paid  and  thereby  the  indebted- 
ness of  her  father's  estate  relieved ;  that  the  purpose  of  rais- 
ing the  money  upon  the  South  Fifth  avenue  proi>erty  was  for 
the  purpose  of  completing  the  houses  in  98th  street  so  that 
they  could  be  sold  and  the  indebtedness  to  the  estate  liqui- 
<lated.  She  also  tells  us  of  the  arrangement  that  was  made 
for  the  leaving  of  the  money  in  Arnoux's  hands  for  the  pur- 
pose of  paying  the  bills  upon  the  98th  street  property.  These 
facts  are  too  suggestive.  Arnoux  could  not  appropriate  this 
property  to  his  own  use.  True,  he  might  hold  it  for  the 
repayment  of  the  §300  loaned  by  him  and  for  the  $12,000 
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judgment  of  the  Chemical  National  Bank  which  he  had  been 
compelled  to  pay,  but  beyond  that  he  must  be  deemed  to  hold 
the  property  in  trust  for  the  payment  of  the  claims  of  Phyfe 
&  Campbell,  for  which  the  estate  was  also  liable.  It  appears 
that  at  the  time  of  the  transaction  in  question  the  98th  street 
property  was  incumbered  to  the  amount  of  $29,500  ;  that  fore- 
closure proceedings  had  been  instituted  and  were  pending  at  the 
time  that  Arnoux  took  title  to  the  property.  The  sale  provided 
for  in  that  judgment  was  adjourned  from  time  to  time,  but 
finally  took  place  in  1892,  at  which  time  the  premises  were  struck 
off  to  one  Simon  Arndt  for  $29,500,  and  his  bid  was  assigned  to 
Martha  Campbell,  one  of  the  executrices,  to  whom  the  referee's 
deed  was  given,  and  who,  under  the  facts,  must  be  deemed  to 
have  taken  the  title  for  the  benefit  of  the  estate.  This  deed 
appears  to  have  passed  througli  the  ofiice  of  Arnoux,  Bitch  & 
Woodford,  and  the  inference  is  permissible  that  the  transfer  to 
Martha  Campbell  was  with  the  knowledge  and  approval  of 
Arnoux,  if  not  by  his  procurement.  The  subsequent  history 
of  the  property  is  not  disclosed  by  the  record.  Whether  the 
transaction  was  wise  and  resulted  beneficially  to  the  estate 
does  not  finally  appear.  Phyfe  valued  the  property  at 
$70,000.  An  appraiser  engaged  by  Arnoux  valued  it  at 
$05,000.  If  the  executrix,  who  now  holds  the  title,  succeeds 
in  selling  the  property  for  its  appraised  value,  $35,000  or 
$40,000  in  excess  of  the  bid  upon  the  foreclosure  sale  will  be 
derived,  out  of  which  the  claims  for  which  the  estate  is  liable 
can  be  paid  and  the  indebtedness  of  Phyfe  &  Campbell  to 
the  estate  largely  reduced. 

The  Appellate  Division  reversed  tlie  judgment,  both  upon 
the  law  and  the  facts,  and  directed  final  judgment  for  the 
defendants.  It  does  not  appear  from  tlie  record  that  that  court 
assumed  to  make  any  findings  of  fact ;  but  it  does  appear 
from  the  opinion  filed  that  the  conclusion  was  reached  that 
the  deed  from  the  executors  to  George  T.  Arnoux  was  intended 
and  understood  to  be  a  mortgage. 

It  is  now  contended  that  the  case  comes  before  this  court 
with  all  the*  issues  of  fact  raised  by  the  pleadings  found  in 
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favor  of  the  defendants,  and  that  the  sole  question  left  for 
the  determination  of  this  court  is,  whether,  upon  the  facts  so 
found,  the  determination  of  the  Appellate  Division  is  errone- 
ous. We  cannot  assent  to  this  proposition.  The  power  of 
the  Appellate  Division  to  reverse  upon  the  facts  is  limited  to 
cases  in  which  the  findings  of  the  trial  court  are  unsupported 
by  testimony,  or  are  made  against  the  weight  of  evidence. 
Where  the  findings  of  the  trial  court  are  in  accordance  with 
the  conceded  facts  or  the  uncontro verted  testimony,  the  Appel- 
late Division  is  not  authorized  to  reverse  upon  the  facts; 
and,  if  it  does,  a  question  of  law  is  presented  which  this  court 
may  properly  review.  {Otten  v.  Manhattan  R,  Co,j  150  N. 
Y.  395-400.) 

The  Appellate  Division  may  reverse  or  affirm  wholly  or 
partly,  or  may  modify  the  judgment  appealed  from,  and  may, 
if  necessary  or  proper,  grant  a  new  trial.  (Code  C.  P.  sec. 
1317.)  But  we  think  in  this  case  the  Appellate  Division  had 
no  power  to  order  final  judgment;  that  in  case  it  saw  fit  to 
reverse,  its  duty  was  to  order  a  new  trial. 

The  deed  was  absolute  in  form,  and  it  could  only  be  found 
to  be  a  mortgage  where. such  was  intended  to  be  its  force  and 
effect.  This  intention  had  to  be  determined  from  the  oral  tes- 
timony of  the  witnesses.  Evidence  was  given  tending  to  show 
that  it  was  the  understanding  of  the  parties  that  after  the 
money  had  been  obtained  from  Booth  the  premises  were  to  be 
redeeded  to  the  executors  ;  but  this  evidence  was  sharply  con- 
troverted, and  the  trial  court  found  for  the  plaintiffs  upon  this 
issue,  and  it  cannot  now  be  said  that  other  evidence  may  not 
be  found  which  will  sustain  the  plaintiffs'  contention  in  the 
event  of  a  new  trial. 

It  is  one  of  the  fundamental  principles  of  our  law  that  ques- 
tions of  fact  are  to  be  tried  and  determined  in  a  court  of 
original  jurisdiction,  and  it  is  not  the  appropriate  function  of 
an  appellate  court  to  determine  controverted  questions  of  fact 
and  render  final  judgment  upon  such  determination.  It  is  only 
in  cases  where  the  facts  are  conceded  or  undisputed,  or  are 
established  by  official  record  or  found  by  the  trial  court,  that 


1898.]  Benedict  v,  Arnoux.  725 

N.  T.  Rep,]         Opinion  of  the  Court,  per  Haight,  J. 

BHch  a  court  is  justified  in  awarding  final  judgment.'  This 
subject  was  considered  in  the  case  of  Edmonaton  v.  McLovd 
(16  N.  Y.  543),  in  which  it  was  held  that,  when  a  verdict  or 
the  report  of  a  referee  for  the  plaintiff  is  set  aside  upon  a 
case,  and  it  appears  that  no  possible  state  of  proof  applicable 
to  the  issues  will  entitle  him  to  judgment,  the  appellate  court 
may  render  final  judgment  for  the  defendant.  This  rule  has 
been  followed  in  analogous  cases,  such  as  King  v.  Barnes  (109 
N.  Y.  267-282) ;  Brackett  v.  GriawoU  (128  N.  Y.  644-648) ; 
Fisclier  v.  Blank  (138  N.  Y.  669). 

In  the  case  of  Griffin  v.  Marquardt  (17  N.  Y.  28)  it  was 
held  that  the  Supreme  Court  is  bound  to  grant  a  new  trial  on 
reversing  a  judgment,  unless  the  case  be  within  the  exception 
stated  in  Edinon%ton  v.  McLoud  {sxipra\  and  that  a  refusal 
to  do  so  was  an  error  of  law  reviewable  in  this  court. 

In  the  case  of  Schenck  v.  Dart  (22  N.  Y.  420)  Comstook, 
Ch.  J.,  says :  "  Under  the  former  system  of  procedure,  where 
a  judgment  in  an  action  at  law  was  reversed  upon  writ  of  error, 
a  venire  de  novo,  or  new  trial,  was  always  granted.  In  equity 
causes,  on  the  other  hand,  the  appellate  court,  if  it  reversed  the 
decree  appealed  from,  proceeded  to  make  a  new  and  complete 
adjudication,  such  as  the  pleadings  and  proofs  in  the  cause  war- 
ranted and  required.  According  to  the  new  code  of  practice, 
actions  at  law  and  suits  in  equity  are  no  longer  distinguishable 
as  such ;  and  the  question  has  several  times  arisen  as  to  the 
power  and  duty  of  an  inferior  appellate  court  where  the  judg- 
ment reviewed  is  reversed.  We  have  followed  the  analogy  of 
the  practice  in  legal  actions,  and  have  determined  that,  in  such 
cases,  a  new  trial  must  be  granted,  unless  indeed  it  is  appar- 
ent, in  the  very  nature  of  the  case,  that  the  party  against  whom 
the  reversal  is  pronounced  can  never  succeed  in  tlie  action." 

In  the  case  of  Cuf  v.  Borland  (57  JS'.  Y.  560-564)  Rey- 
nolds, C,  says :  "  Upon  the  appeal  from  the  judgment  dismiss- 
ing the  plaintiff's  complaint,  the  General  Term  of  the  Supreme 
Court  had  power  to  reverse,  affirm  or  modify  the  judgment 
appealed  from,  *  *  *.  That  court  did  reverse  the  judg- 
ipent  appealed  from  and  then  rendered  a  final  judgment  in 
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favor  of  the  plain tiif,  who  had  been  defeated  below,  for  such 
sura  as  from  an  examination  of  the  evidence  it  was  thought 
he  should  have  recovered  at  the  Special  Term.  This  the  Gen- 
eral Term  had  no  power  to  do.  They  had  power  to  order 
final  judgment  when  the  facts  were  agreed  to  by  the  parties 
or  found  by  the  court  or  a  jury  on  the  trial.  (Purchase  v. 
Matteson,  26  'N,  Y.  211.)  The  assumption  of  authority  in 
this  case  would  not  be  more  apparent,  if  the  General  Term  had 
in  the  first  instance,  ignoring  the  Special  Term  altogether, 
undertaken  to  try  the  issue,  hear  tlie  evidence  and  render 
judgment  as  a  court  of  original  jurisdiction." 

In  the  case  of  Whitehead  v.  Kemiedy  (69  N.  Y.  462-468) 
Andrews,  J.,  says :  "  The  Code  authorizes  the  Appellate 
Court  upon  an  appeal  from  a  judgment  or  order  to  reverse, 
affirm  or  modify  the  judgment  or  order  appealed  from  in 
the  respect  mentioned  in  the  notice  of  appeal  or  to  order  a 
new  trial.  This  power  must  be  construed  in  view  of  the 
character  and  function  of  an  appellate  court,  and  of  the  funda- 
mental principle,  that  questions  of  fact  are  to  be  investigated 
and  determined  in  the  court  of  original  jurisdiction.  It  is  not 
the  appropriate  function  of  an  appellate  court  to  determine 
controverted  questions  of  fact,  and  render  final  judgment  upon 
such  determination.  This  would  be  substituting  another  tri- 
bunal from  that  known  to  the  Constitution  and  the  laws  for 
the  trial  of  causes." 

In  the  case  of  Guernsey  v.  Miller  (80  N.  Y.  181)  Dan- 
FORTH,  J.,  says :  "  The  General  Term  erred  in  directing  judg- 
ment in  favor  of  Van  Kleeck.  It  cannot  be  said  that  upon  a 
new  trial  the  case  would  remain  unaltered.  The  facts  are  not 
undisputed,  and  as  it  does  not  appear  that  the  respondent  is 
entitled  to  judgment  in  his  favor,  as  matter  of  law,  the  issues 
made  by  the  respective  parties  should  have  been  sent  back  to 
the  trial  court  for  its  determination.  {Astor  v.  L^Amareux^ 
8  N.  Y.  107.)  It  is  not  sufficient  that  it  is  improbable  that 
the  defeated  party  can  succeed  upon  the  new  trial ;  it  mnst 
appear  that  he  certainly  cannot,  to  justify  an  appellate  conrt 
in  rendering    a  final    judgment   against    him."     (See,  also. 
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Thomas  v.  If.  Y.  Life  Im.  Co.,  99  N.  Y.  250 ;  Parsons  v. 
City  Bank,  57  N.  Y.  637;  Hall  v.  Erwiyi,  57  N.  Y.  643; 
Andrews  v.  N.  J.  S.  Co.,  11  Ilun,  490-495  ;  Price  v.  Price, 
33  Ilun,  432.)  The  recent  amendment  of  section  1022  of  the 
Code  of  Civil  Procedure  has  not,  in  our  judgment,  changed 
tlie  practice  in  this  particular.  The  provision  that  "  the 
Appellate  Division  shall  review  all  questions  of  fact  and  of 
law,  and  may  either  modify  or  affirm  the  judgment  or  order 
appealed  from,  award  a  new  trial  or  grant  to  either  party  the 
judgment  which  the  facts  warrant,"  should  be  considered  in 
connection  with  section  1317  and  construed  in  harmony  there- 
with. The  court  may  grant  the  judgment  which  the  facts 
warrant.  This  has  reference  to  facts  conceded,  nncontro- 
verted,  established  by  records  or  found  by  the  trial  court.  It 
was  never  intended  to  include  controverted  facts  upon  which 
issue  had  been  joined  and  on  which  parties  were  entitled  to  a 
trial  by  a  jury.  "We  are  aware  that  this  is  an  action  in  equity, 
but  actions  at  law  and  in  equity  under  the  Code  are  no  longer 
distinguishable  as  such,  and  the  practice  on  review  in  such 
actions  is  the  same.  This  question  was  settled  in  the  case  of 
/Schenckv.Dart,  to  which  reference  has  been  made,  and  since 
that  decision  has  been  the  settled  doctrine  of  this  court. 

Our  understanding  of  the  facts  is  not  fully  in  accord  with 
the  views  of  the  x\ppellate  Division,  but,  in  disposing  of  this 
case,  we  have  no  power  to  review  controverted  facts.  Our 
view  of  the  practice,  to  which  attention  has  been  called, 
would  require  a  modification  of  the  judgment  so  as  to  order  a 
new  trial  in  case  the  judgment  was  properly  reversed.  But  we 
are  inclined  to  the  view  that  the  judgment  ought  not  to  have  been 
revei-sed,  even  though  it  should  now  be  found  that  tlie  facts  are 
in  accordance  with  the  expressed  views  of  the  Appellate  Divis- 
ion. We  shall,  therefore,  assume,  for  the  purposes  of  this  case 
but  without  so  deciding,  that  the  power  given  by  the  will  was 
that  of  a  sale  for  the  benefit  of  the  estate,  and  did  not  include  a 
pawer  to  mortgage.  We  further  assume,  in  accordance  with  the 
views  of  the  Appellate  Division,  that  the  arrangement  made 
between  Arnoux  and  the  executors  of  the  estate  to  deed  to 
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Ariioux's  brotlier,  who  was  to  mortgage  the  property  and 
return  the  money  to  the  executors,  was,  in  effect,  a  scheme  to 
evade-the  provisions  of  the  will,  and  constituted  the  deed  a 
mortgage.  We  thus  find  the  executors,  possessed  of  all  the 
facts,  entering  into  an  arrangement  with  Arnoux,  as  the  agent 
of  Booth,  to  obtain  a  loan  of  money  from  him,  out  of  which 
they  hoped  to  derive  a  benefit  for  the  estate.  We  find  Arnoux, 
also  possessed  of  all  the  facts,  holding  a  judgment  against  the 
estate  for  upwards  of  $12,000,  which  he  is  desirous  and  inter- 
ested in  having  paid,  agreeing  with  the  executors  to  make  a 
loan  of  his  principal's  money  upon  this  paper,  hoping  and 
expecting  thereby  to  secure  the  payment  of  his  own  claim. 
It  affirmatively  appears  in  the  case  that  Booth  knew  nothing 
of  the  transaction.  It  is  claimed,  however,  that  the  knowl- 
edge of  his  agent  is  imputable  to  him.  This  is  true  to  a 
limited  extent ;  so  long  as  the  agent  acts  within  the  scope  of 
liis  employment  in  good  faith,  for  the  interest  of  his  principal, 
he  is  presumed  to  have  disclosed  to  his  principal  all  the  facts 
tliat  come  to  his  knowledge  as  agent ;  but  just  as  soon  as  the 
agent  forms  the  purpose  of  dealing  with  his  principal's  prop- 
erty for  his  own  benefit  and  advantage,  or  for  the  benefit  and 
advantage  of  other  persons  who  are  opposed  in  interest,  he 
ceases,  in  fact,  to  be  an  agent  acting  in  good  faith  for  the 
interest  of  his  principal,  and  his  action  thereafter  based  upon 
such  purpose  is  deemed  to  be  in  fraud  of  the  rights  of  his 
principal,  and  the  presumption  that  he  has  disclosed  all  the 
facts  that  have  come  to  his  knowledge  no  lojiger  prevails. 
The  citation  of  authorities  to  sustain  this  proposition  is  hardW 
necessary,  but  it  may  not  be  out  of  place  to  call  attention  to  the 
case  of  Henry  v.  Allen  (151  X.  Y.  1),  in  which  this  court 
has  recently  said  :  "  The  general  rule  that  notice  to  the  agent, 
wliile  acting  within  the  scope  of  his  authority  and  in  regard 
to  a  matter  over  which  his  authority  extends,  is  notice  to  the 
principal,  rests  upon  the  duty  of  disclosure  by  the  former  to 
the  latter  of  all  the  material  facts  coming  to  his  knowledge 
with  reference  to  the  subject  of  his  agency  and  upon  the  pre- 
sumption that  he    has  discharged  that    duty.     {Ca%co  ^at. 
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Bank  v.  Clark,  139  N.  Y.  307,  313;  Hyatt  v.  Clark,  118 
N.  Y.  563  ;  Case  of  the  Distilled  Spirits,  11  Wall.  356,  367.) 
This  presumption,  however,  does  not  always  arise,  for  there 
are  several  exceptions  well  recognized  by  the  authorities. 
Thus,  when  the  agent  has  no  legal  right  to  disclose  a  fact 
to  his  principal,  or  he  is  engaged  in  a  scheme  to  defraud  his 
principal,  the  presumption  does  not  prevail,  because  he  can- 
not in  reason  be  presumed  to  have  disclosed  that  which  it  was 
his  duty  to  keep  secret,  or  that  which  would  expose  and  defeat 
his  fraudulent  purpose.  {Inner aritxj  v.  Merchants'  National 
Bank,  139  Mass.  333;  8.  C,  52  Am.  Rep.  710;  Weisser  v. 
Denison,  10  N.  Y.  68,  76;  Frenkel  v.  Hudson,  82  Ala.  158; 
Western  M,  <&  I.  Co.  v.  Gamer,  63  Fed.  Rep.  647 ;  Hudson 
V.  Randolph,  ^^  Fed.  Rep.  216;  Kettlewell  v.  Watson,  L.  R. 
[21  Ch.  Div.]  707;  Cave  v.  Cave,  L.  R.  [15  Ch.  Div.] 
639;  Mechem  on  Agency,  §  721.)"  Mr.  Pomeroy  says 
in  his  work  on  Equity  Jurisprudence :  "  When  an  agent 
or  attorney  has  in  the  course  of  his  employment  been 
guilty  of  an  actual  fraud,  contrived  and  carried  out  for  his 
own  benefit,  by  wliich  he  intended  to  defraud,  and  did  defraud, 
his  own  principal  or  client,  as  well  as  perhaps  the  other  party, 
and  the  very  perpetration  of  such  fraud  involved  the  necessity 
of  his  concealing  the  facts  from  his  client,  then,  under  such 
circumstances,  the  principal  is  not  charged  with  constructive 
notice  of  facts  known  by  the  attorney,  and  thus  fraudulently 
concealed."     (§  675.) 

It  is  said  that  a  person  dealing  with  an  executor  or  trustee 
must  loot  to  his  authority  or  he  will  act  at  his  peril.  Very 
true.  Booth  was  chargeable  with  constructive  notice  of  all  that 
appeared  of  record.  Up^on  going  to  the  will  he  would  find 
that  the  executors  were  given  the  power  of  sale.  Upon 
examining  the  record  of  the  register's  office  he  would  find  an 
absolute  deed  given  to  George  T.  Aruoux  in  consideration  for 
$30,000,  the  conceded  value  of  the  property.  The  fact  that 
the  executors  had  executed  this  deed  indicated  that  they  had 
exercised  their  judgment  and  discretion  called  for  by  the 
power  given  in  the  will.  There  thus  appeared  from  the 
92 
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record  a  perfect  title  in  George  T.  Arnoux,  from  which  he 
might  safely  make  the  loan  upon  the  mortgage.  The  oral 
arrangement  made  between  his  agent  and  the  executors,  in 
which  they,  under  the  view  of  the  Appellate  Division,  devised 
a  scheme  to  evade  the  provisions  of  the  will,  he  knew  nothing 
of,  and  inasmuch  as  thiey  were  acting  for  their  own  interests 
and  advantage  and  in  fraud  of  his  rights,  the  law  will  not 
impute  to  him,  under  the  circumstances,  the  information  pos- 
sessed by  his  agent. 

The  judgment  of  the  Appellate  Division  should  be  reversed, 
and  that  entered  upon  the  decision  of  the  Special  Term 
affirmed,  with  costs. 

All  concur,  except  O'Brien,  J.,  not  voting. 

Judgment  reversed,  etc. 
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Decisions  Rendered  During  the  Period  Embraced  in 
THIS  Volume, 


Louis  Fleischmann,  Resporfdent,  v.  Mendel  Samuel  et  al.. 

Appellants. 

Fleischmann  v.  Samnel,  18  App.  Div.  97,  appeal  dismissed. 
(Argued  October  4,  1897;  decided  October  12,  1897.) 

Motion  to  dismiss  appeal  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  May  19,  1897,  which  affirmed  a  judgment  in 
favor  of  plaintiflE  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  decision 
of  the  Appellate  Division  that  the  verdict  was  supported  by 
the  evidence  was  unanimous,  and  that  no  questions  of  law  are 
raised  by  appellants'  exceptions  which  can  be  reviewed  by  the 
Court  of  Appeals. 

JhT.  HaZlheimer  for  motion. 

Herman  Stiefel  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs. 


James  White,  Kespondent,  v,  James  D.  Rankin,  Appellant, 

et  al. 

Reported  below,  18  App.  Div.  293. 

(Argued  October  4,  1897;  decided  October  12,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  19,  1897,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 
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The  motion  was  made  upon  the  ground  that  no  iflsne  of  law 
is  involved  herein  reviewable  by  the  Court  of  Appeals. 

Hector  M,  Hitchings  for  motion. 

John  D,  Pray  opposed. 

Motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Examination  of  Stanley  M.  Hatfield, 
Appellant,  formerly  known  as  Oscar  Hatfield,  in  Pro- 
ceedings Supplementary  to  Execution ;  Gilbert  Ray  Hawes, 
Respondent. 

Reported  below,  17  App.  Div.  430. 

(Argued  October  4,  1897;  decided  October  12,  1897.) 

Motion  to  open  default  for  failure  to  file  within  the  time 
required  by  section  1315  of  the  Code  of  Civil  Procedure  and 
the  rules  of  the  coui-t,  the  return  on  appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  May  10,  1897,  which  afiSrmed  an 
order  of  Special  Term  adjudging  the  appellant  guilty  of  con- 
tempt of  court. 

Henry  Cooper  for  appellant. 

Gilbert  Ray  Hawes^  respondent,  in  person. 

Motion  granted  on  payment  of  costs  of  former  order  and 
ten  dollars  costs  of  this  motion  within  ten  days.  On  failure 
to  comply  with  these  terms  the  motion  is  denied,  with  ten  dol- 
lars costs. 

The  People  of  the  State  of  New  York  ex  rel.  "William 
Strauss,  Appellant,  v,  Theodore  Roosevelt  et  al.,  Police 
Commissioners  of  the  City  of  New  York,  Respondents. 

(Submitted  October  4,  1897;  decided  October  12,  1897.) 

Motion  for  reargument  denied,  with  costs.     (See  153    H". 
Y.  657.) 
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Irene  E.  Storm,  an  Infant,  by  Guardian  ad  Litem,  Appel- 
lant, V.  T.  ScHENOK  Eemsen,  as  Committee,  etc.,  et  al., 
Respondents. 

Reported  below,  11  App.  Div.  680. 

(Submitted  October  4,  18»7;  decided  October  12, 1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  December  30,  1896,  which  modified,  and 
as  modified  afiirmed,  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  no  issue  of  law 
is  involved  herein  reviewable  by  the  Court  of  Appeals. 

Hector  M.  Hitching^  for  motion. 

No  one  opposed. 

Motion  denied,  with  ten  dollars  costs. 


William  L.  Rich,  as  Administrator  of  Josiah  Rich,  Deceased, 
Appellant,  v.  The  New  York  Central  and  Hudson  River 
Railroad  Company,  Respondent. 

Bich  V.  N:  Y.  C.  &  H.  R.  R.  R.  Co.,  89  ITun,  604,  affirmed. 
(Argued  October  5,  1897;  decided  October  19,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  l-t,  1895,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  dismissing  the 
complaint  on  trial  at  Circuit. 

Esek  Cowen  for  appellant. 

William  Allen  Butler  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

All  concur,  except  O'Brien  and  Vann,  JJ.,  not  voting. 
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George  H.  Preston  et  al.,  Appellants,  v,  John  C.  Howk,  as 
Executor  of  Julia  A.  Freer,  Deceased,  etal.jKespondents. 

Preston  v.  Hawk,  3  App.  Div.  43,  affirmed. 
(Submitted  June  23,  1897;  decided  October  19,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  3,  1896,  which  affirmed  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  dismissing  the  com- 
plaint on  trial  at  Special  Term,  and  also  affirmed  an  order  of 
Special  Term  granting  an  additional  allowance  of  costs. 

W,  Martin  Jones  for  appellants. 

IL  H.  Durfee  for  respondent  Howk. 

S.  B.  M^Intyre  for  trustees  of  Presbyterian  church, 
respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent,  Haioht,  J.,  dissenting, 
and  Vann,  J.,  not  voting. 


People  of  the  State  of  New  York  ex  rel.  Anthony  J.  Bur- 
ger et  al..  Respondents,  v.  Benjamin  F.  Blair  et  al.,  as  the 
Board  of  Elections  of  the  City  of  Brooklyn,  Appellants. 
Same,  Appellants,  v.  Same,  Bespondents. 

People  ex  rel.  Burger  v.  Blair,  21  App.  Div.  213,  affirmed. 
(Argued  October  20,  1897;  decided  October  22,  1897.) 

Appeals  from  orders  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  19,  1897,  one  of  which  affirmed  an  order  of  Special 
Term  granting  a  peremptory  writ  of  mandamus  to  compel  the 
board  of  elections  of  the  city  of  Brooklyn  to  receive  and  file 
the  certificate  of  nomination  of  the  relators  as  coroners  of  the 
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borough  of  Brooklyn,  and  the  other  of  which  aflSrmed  an  order 
of  Special  Term  denying  relators'  application  for  a  peremptory 
writ  of  mandamus  to  compel  the  board  to  receive  and  tile 
their  nomination  as  coroners  of  the  county  of  Kings. 

Joseph  A.  Burr  for  defendants. 

Nathaniel  IT.  Cle^nent  and  Isaac  M.  Kapper  for  relators. 

Orders  affirmed  on  opinion  below. 
All  concur. 


In  the  Matter  of  the  Complaint  under  Section  56  of  the  Elec- 
tion Law,  respecting  the  Certificates  of  Nomination  of  The 
Citizens  Union;  William  McCloskey,  Appellant;  The 
Board  of  Police  Commissioners  of  the  City  of  New 
York,  Respondent. 

Matter  of  Certificates  of  Citizens  Union,  21  App.  Div.  626,  affirmed. 
(Argued  October  25,  1897 ;  decided  October  25,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  19,  1897,  which  affirmed  an  order  of  the  Special 
Term  sustaining  the  determination  of  the  board  of  police 
commissioners  of  the  city  of  New  York  overruling  written 
objections  to  the  certificates  of  nomination  filed  bj  the  Citi- 
zens Union. 

Roger  M,  Sherman^  Stillman^F.  Kneeland  and  Otto  Irvmg 
Wise  ioT  appellant. 

Horace  E,  Deming^  Joseph  Larocque^  Simon  Sterne  and 
'William  B.  Hornblower  for  Citizens  Union. 

Theodore  Connoly  for  the  board  of  police  commissioners, 
respondent. 

Order  affirmed. 


James  Roosevelt,  as  Executor  and  TrUBtee  of  William 
Edoab  Howland,  Deceased j  Kespondeiit,  v.  The  Lakd 
AND  River  Impkovement  Company,  Appellant,  et  aJ,, 
Respondents. 

Roosevelt  v.  Land  <fc  Rirtr  improrement  Co, ,  B  App,  Div-,  563,  nfflnned, 
(Argued  October  6,  18^7;  dotddiKi  October  26,  1807.) 

Appeal  from  a  judgment  of  the  Appellate  DiviBion  of  the 
Supreme  Court  in  the  tirst  judicial  department,  entered  July 
1,  1896,  which  moditied  and,  ai^  moditied,  atKnned  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decitiion  of  the  court  on 
trial  at  Special  Term. 

Edward  B.  Hill  aud  Alfred  Jeretzki  for  appellant, 

James  li,  Soley^  Cluirlt'^  K  MUUi\  PayBon  JlerriU,  B, 
D,  Silliman  and  Frederic  A.  Ward  f<jr  respondents. 

Judgment  affirmed  on  opinion  helow,  with  eogt& 
All  concur. 


William  Haux,  as  Executor  of  William  Hacx^  Deceased,  et 
al.j  RespondentSj  v.  The  Dry  Doc^k  Savikqs  iNSTiTimnx 
et  al..  Respondents ;  Joun  T,  Downini^  as  Guardian  ad 
Litem  of  James  J.  Downintt,  et  ah,  Appelknti*, 

Haxix  V.  Dry  Dock  Sumng^  LmtilttfiofK  2  App.  Div,  16o,  aflirmed. 
(Argued  October 7,  imi;  decldi'd  Ot  tuber  20,  lt(I»7.) 

Appeal  from  a  judg^^ent  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
24,  1896,  which  siffirmefl  a  jtnliTnuMit  in  favor  of  plaintiffs 
entered  upon  adeei^ion  of  the  court  i.ni  tvhil  at  a  S|>ecial  Term 
of  the  late  Superior  Court  of  the  city  of  New  York, 

Hector  M.  Hitchings  for  ajipellants. 

Joseph  Rowan  for  re*^ pendents. 

Judgment  atfiriuetJ,  with  costs ;  no  opinion- 
All  concur. 


William  W.  Mumford,  as  Receiver  of  Geobge  H.  Powell  et 
al,  Respondent,  v,  George  W.  Crouch  et  al.,  Appellants. 

Mumford  v.  Crouch,  8  App.  Div.  529,  affirmed. 
(Argued  October  8,  1897;  decided  October  26,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  1,  1896,  which  reversed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  dismissing 
the  complaint  on  trial  at  Special  Term  and  granted  a  new 
trial. 

Horace  G,  Pierce  for  appellants. 

Elhridge  L.  Adaim  for  respondent. 

Order  affirmed,  and  judgment  absolute  ordered  against  the 
defendants,  with  costs,  on  opinion  below. 
All  concur. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of     ^ 
Charles  B.  Dunn,  as  Executor  of  Joseph  C.  Barnes, 
Deceased. 

Fbances  M.  Barnes,  Appellant ;  Herbert  S.  Barnes  et  al., 

Respondents. 

Matter  of  Barnes,  7  App.  Div.  18,  affirmed. 
(Argued  October  8,  1897  ;  decided  October  26,  1897.) 

Appeal  from  that  portion  of  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  30, 1896,  which  modified  and,  as  modified, 
affirmed  a  decree  of  the  Surrogate's  Court  of  the  city  and 
county  of  New  York  rendered  upon  the  accounting  by  an 
executor. 

Robert  L,  Harrison  for  appellant. 

Henry  B,  Anderson  and  Allen  W.  Johnson  for  respondents. 

Order  appealed  from  affirmed,  with  costs  in  this  court  to  be 
paid  by  the  appellant ;  no  opinion. 


All  concur. 
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Jane  McKenzie  ct  al.,  as  Execiitrieee  of  AlexajiDer 
McKenzie,  Deceased,  Appellants^  v.  Loftls  D*  Hat- 
ton,  Respondent, 

McKemie  v.  HatUm,  15  Miac.  Hep.  105,  nfflrmed. 
(Submitted  October  8,  1897  ;  decided  October  26,  tS07.) 

Appeal  from  a  judgment  of  the  Geneml  Term  of  tlie  Conrt 
of  Common  Pleas  for  the  city  and  county  of  New  Yorkj 
entered  December  28,  1895,  which  aftinuGd  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict. 

Lewis  Johnston  and  Ed  ward  W.  8,  Johnston  for  appellants, 
Jainea  C,  Foley  ior  respondent- 
Judgment  affirmed,  vith  costs  ;  no  opinion. 
All  concur. 


Susan  Hamilton,  as  Administratrix  of  'William  Hamil- 
ton, Deceased,  Appellant,  i*.  Catheeine  Beexna:^, 
Kespondent. 

Hamilton  v.  Brennan,  90  Hun,  340»  aftirmed. 
(Argued  October  8,  1^07;  dedded  October  2fl,  1897,) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Conrt  in  the  first  judicial  departmentj  entered  Fel>- 
ruary  18,  1896,  and  an  order  made  Noveml)er  15, 1895,  %rhieh 
affirmed  a  judgment  in  favor  of  defendant  entered  upon  a 
decision  of  the  court  dismissing  the  complaint  on  trial  at 
Circuit,  without  a  jn  ry, 

Delos  Mc  Curdy  and  John  Yard  for  api>ellant. 

Bernard  J,  Tinney  for  r^pondent* 

Judgment  and  order  affirmed^  with  costs ;  no  opinion. 

All  concur. 


Maria  D.  Mitchell,  as  Sole  Surviving  Executrix  of  Aabon 
H.  Mitchell,  Deceased,  Appellant,  v.  Frank  H.  Ball 
et  al.,  as  Executors  of  Edwin  J.  Dixon,  Deceased, 
Respondents. 

Mitchell  V.  Ball,  88  Hun,  614,  affirmed. 

(Argued  October  8,  1897;  decided  October  26,  1897.) 

Appeal  from  a  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
August  20,  1895,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee  dismissing 
the  complaint  upon  the  merits. 

Chester  M.  Elliott  for  appellant. 

John  D.  Tellei'  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Henry  W.  Lawton,  as  Administrator  of  Jacob  D.  Lawton, 
Deceased,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

Lawton  v.  K  Y.  C.  d  H.  R.  R.  R.  Co.,  2  App.  Div.  616,  affirmed. 
(Argued  October  8,  1897;  decided  October  26,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  27,  1896,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
^denying  a  motion  for  a  new  trial. 

C.  D,  Prescott  for  appellant. 

A,  B,  Steele  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 

t  r 


Wentfred  Collins,  as  Executrix  of  Lawrence  CoLLiKe, 
Deceased,  Appellant,  v.  New  YorKj  Chicago  and  St* 
Louts  Railroad  ComfanTj  Kespondeot, 

OolUm  V.  iV:  K,  Chicago  cfe  St.  Louis  i?.  J?.  O?..  82  Hun,  5fl3,  affirmed, 
{Argued  October  11,  1897;  det-ided  October  26,  1897.) 

Apfeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
January  30,  1S96,  which  affirmed  a  judgment  in  fa?or  of 
defendant  entered  upon  a  nonsuit  at  the  Erie  Oircnit 

Frmih  Brundage  for  appellant. 

John  O,  Milhunt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  eoucnr> 


Fredrika  F.  MunNj  Appellant,  ^.  Ernest  M,  MunbTj 
ResjTOndent, 

(Argued  October  11,  18&7;  decided  October  3d.  1807.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  Janu- 
ary 20j  1896,  wliich  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee  dismissing  the  com- 
plaint npon  the  merits. 

William  Pierrqxnit  WillmmB  for  appellant, 

Jokfh  S.  Davtmport  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 
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Nicolas  Geoffroy,  as  Administrator  of  Jennie  Clarkson 
Geoffboy,  Deceased,  Kespondent,  v.  Alexander  Gilbert 
et  al.,  as  Executors  of  William  E.  Clarkson,  Deceased,  et 
al.,  Appellants. 

Geoffroy  v.  Gilbert,  5  App.  Div.  98,  affirmed. 
(Argued  October  11,  1897;  decided  October  26,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  June 
26,  1896,  which  reversed  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Terra, 
and  directed  judgment  in  favor  of  plaintiff. 

John  S.  Dii7*and  for  appellants. 

Joseph  Fettretch  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Edward  C.  Burns  et  al.,  as  Executors  of  Charlotte  O. 
Black,  Deceased,  Eespondents,  v.  Augustus  F.  Allen  et 
al.,  by  Guardian  ad  Litem,  Appellants,  et  al.,  Eespondents. 

Bums  v.  AUen,  89  Hun,  553,  affirmed. 

(Argued  October  11,  1897;  decided  October  26,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
October  22,  1895,  which  affirmed  a  judgment  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  in  an  action  for 
the  construction  of  a  will. 

Spencer  Clinton  for  appellants. 

Charles  B,  Wheeler^  Stillman  F,  Kneeland  and  George 
JBarker  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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Jonathan  Bulklev  et  aLj  Respondent,  v,  Joseph  J,  LrroEj 
as  Receiver  of  tlie  Worthington  Compakt,  Appellant 

BtUkley  v.  Ltttli',  9  App.  Div.  627.  affirmed. 
(Submitted  October  13,  1897;  decided  October  26,  1887.) 

Appeal  from  a  jiulgmeiit  of  the  Appellate  Divigion  of  the 
Supreme  Court  in  the  second  judicial  depart aient,  entered 
October  16,  l!>0*5,  wliieh  attirmed  a  judgment  in  favor  of 
plaintiflfs  entered  upon  a  verdict  directed  by  Uie  court. 

James  M,  Fhh  for  appellant. 

Frederic  A.  Ward  for  respondents. 

Judgment  affirmed^  with  costg ;  no  opiniou< 
All  concur. 


William  O.  Platt  et  al.,  ae  Trustees,  Reepondenta,  ^,  Nkv 
York  and  Sea  Beach  Railway  Company  et  ah  ;  Aroc^ 
Meidling,  Jr*,  Appellant. 

(Submitted  October  18,  1697  ;  decided  October  20,  1897.) 

Motion  for  reargunient  denied^  with  ten  dollara  costs,    (See 
153  K  Y.  670.) 


In  the  Matter  of  the  Accounting  of  Frank  J.  Hoke^  m 
Receiver  of  Cdarlks  F,  Liohthocse,  a  Judgment 
Debtor,  Appellant;  Thomas  J-  Swanton  et  ah, 
Respondents. 

(Submitted  October  18, 1897;  decided  October  26,  1897 j 

Motion  for  reargumeut  denied^  witli  ten  dollars  costs,    (See 
153  N.  Y.  522.) 


MEMORANDA.  743 

William  C.  Chambers,  as  Assignee  of  Charles  A.  Dixon, 
Kespondent,  v,  James  H.  Lancaster  et  al.,  Appellants. 

Reported  below,  8  App.  Div.  215.  619. 

(Argued  October  18,  1897;  decided  October  26,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  tlie  Supreme  Court  in  the  second  judicial 
department,  entered  April  25,  1896,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  decision 
of  the  Appellate  Division  that  there  was  evidence  supporting 
or  tending  to  sustain  the  findings  of  fact  of  the  trial  court 
was  unanimous,  and  that  it  cannot  be  reviewed  by  the  Court  of 
Appeals. 

C.  L.  Waring  for  motion. 

Joseph  F.  Daly  opposed. 

Motion  denied,  with  ten  dollars  costs. 


William  Fernschild,  Appellant,  v.  D.  G.  Yuenglinq  Brew- 
ing Company,  Respondent. 

Reported  below,  15  App.  Div.  29. 

(Argued  October  18,  1897;  decided  October  26,  1897.) 

Motion  to  substitute  the  receiver  of  the  D.  G.  Tuengling 
Brewing  Company  as  sole  defendant  herein,  in  place  of  the 
D.  G.  Yuengling  Brewing  Company  dissolved,  and  also  to  pre- 
fer, under  section  791,  subdivisions  4,  5,  of  the  Code  of  Civil 
Procedure,  and  under  section  10,  chapter  378,  Laws  of  1883, 
an  appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  March  9,  1897,  which  reversed  a  judgment  of 


the  Appellate  Term  of  the  Supreme  Court  in  the  city  of  New 
York  in  favor  of  plaintiff,  aiul  affirmed  a  judgment  of  the 
General  Term  of  the  City  Court  of  New  York,  in  favor  of 
defendant. 

Jfhrst&ry  Jloialing  cj&  Klenke  for  motion. 
Mosm  Welnmaft  opposed- 
Motion  granted. 


JiTLiA  PoMEROY  Newell,  Respondent,  v,  Joseph  Pomeroy 
at  al.,  Defentlants;  Fba:jjk  R  Chandlek,  as  Executor  of 
Georqe  p.  PomekoYj  Deceased,  Appellant 

Beported  below,  3  App,  Div^  619. 

(Argutnl  Ot:tober  18,  \mi\  decided  Orlober  26,  1801) 

Motion  to  digmisfl  an  appoal  from  a  judgment  of  tlie  Appel- 
late Df vision  of  the  Supreme  Court  in  the  second  jmlicial 
depart  men  tj  entered  July  16,  1896,  which  affirmed  a  final 
judgment  in  an  aetion  of  partition » 

The  motion  was  made  upon  the  grounds*  that  the  appellant 
is  not  a  party  aggrieved,  within  the  provisions  of  section  129i 
of  the  Code  of  Civil  Proeediire;  that  no  questions  of  law  are 
raised  by  the  appeal  which  can  be  reviewed  by  the  Conrt  of 
Appeals,  and  that  thti  questions  raised  or  Bought  tu  be  raised  are 
without  merit  and  frivolous. 

£lucktDell  Brothers  for  motion. 

F.  L.  Mmton  opi>osed- 

Motion  denied,  without  prejudice  to  the  respondent's  right 
to  raise  tlie  question  of  the  appellaut'a  status  upon  the  argu- 
ment of  the  appeal ;  no  costs. 


MEMORANDA.  745 

In  the  Matter  of  the  Probate  of  the  Will  of  Angelina 
Crane,  Deceased. —  Edith  H.  Simmons,  Appellant;  The 
Farmers'  Loan  and  Trust  Company  et  al.,  Respondents. 

Reported  below,  12  App.  Div.  271. 

(Argued  October  18,  1897  ;  decided  October  26,  1897.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  13,  1897,  which  affirmed  a  decree  of 
the  Surrogate's  Court  of  the  county  of  New  York  admitting 
to  probate  the  will  of  Angelina  Crane,  deceased. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
not  taken  within  sixty  days  after  service  of  a  copy  of  the 
order  of  affirmance  with  notice  of  entry  thereof. 

David  McClure  for  motion. 

A.  Prentice  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Hawley   D.   Clapp,  Respondent,  v.  William  F.   MoCabe, 

Appellant. 

Reported  below,  84  Hun,  879. 

(Submitted  October  18,  1897;  decided  October  26,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  February  16,  1895,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  no  practical 
effect  could  be  given  to  a  decision  upon  the  merits  by  the 
Court  o*  Aupeals. 

^.  Sritton  Havens  for  motion. 

TF772'.  Sam.  Johnson  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Charles    IIuTcniNsoN,    Respojident,    v.    Maky    F.    RooTj 

Appellant 

Reported  below,  2  App,  Div.  oft4, 

(Argued  October  18, 1807;  decided  October  2a,  1897.) 

Renewed  motiox  (see  153  N.  Y.  S29)  to  diamiss  an  appeal 
from  a  judtrmeiit  of  the  Appolkte  Divitsion  of  the  Supreme 
Court  in  the  firfit  judicial  department,  entered  upon  an  order 
made  March  20,  ISDO,  whicli  afiinned  a  judgment  in  favor  of 
plaintiff  entered  npon  the  report  of  a  referee. 

William  li.  WUder  and  Frederic  D.  Philips  for  motion, 

William  C.  Cammann  opposed. 

•  Motion  denied,  with  ten  dollars  costs. 
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In  the  Matter  of  the  Appraisal  of  tlio  Property  of  Philip 
Embury,  Deceased,  under  **  An  Act  to  Tax  Gifts,  Legaciea 
and  CoUatemf  Itdieritances  in  Certain  Cases." 

The  Comptroller  of  tub  City  of  New  York,  Appellant ; 
Benjamin  T,  Kiss  am  et  ahj  as  Exeeutor*?,  Respondents. 

Matter  of  Em  b  h  rjy,  1 0  A  p  ]>.  D  i  v .  214.  a  ffi  r  m  ed . 
(Argued  Ucitober  4.  imi;  dyddt-d  ]S"ovt^mb«r  23,  1897 j 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  jtidieial  department,  made  June  11, 
1897,  whicdi  reversed  aTi  order  of  the  surrogate  of  the  county 
of  New  York  denying  the  applieation  of  the  execn torsi  of  the 
decedent  to  dismitiii^  the  proceedings  and  disniisi^d  the 
proceeding. 

Emmet  R>  Olcott  for  appellant, 

Lueim  ir.  Beers  for  rei? pendents. 

Order  affirmed,  wit!i  costs,  on  opinion  below. 
All  concur,  except  YahKj  J»,  not  voting. 


MEMORANDA.  747 

In  the  Matter  of  tlie  Probate  of  the  Will  of  Myra  Claek 

Gaines,  Deceased. 
JuLiETTA  Perkins  et  al.,  Appellants,  v.  William  H.  Wilder 

et  al.,  Respondents. 

Matter  ofOaines,  83  Hun,  225;  84  Hun,  520,  611,  affirmed. 
(Argued  October  14,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
February  18,  1895,  which  aflSrmed  a  decree  of  the  surrogate 
of  Kings  county  admitting  to  probate  the  will  of  Myra  Clark 
Gaines,  deceased. 

Also,  appeal  from  an  order  of  the  General  Term,  entered 
February  11,  1895,  dismissing  an  appeal  from  an  order  of  the 
surrogate  directing  certain  letters  to  be  printed  as  part  of  the 
record  on  appeal. 

Also,  appeal  from  an  order  of  the  General  Term,  entered 
January  11,  1895,  denying  a  motion  to  punish  respondents  for 
violating  the  statutory  stay  effected  by  appellants'  appeal  to 
the  General  Term. 

John  A.  Grow  for  appellants. 

William  T.  Gilbert  for  respondents. 

Judgment  and  orders  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


In  the  Matter  of  tlie  Mechanics'  Lien  filed  by  Louis  Catta- 
BEBKY,  as  Claimant,  Respondent,  v.  John  A.  Knox,  Con- 
tractor and  Owner,  et  al..  Appellants. 

Matter  of  Cattaberry  v.  Knox,  17  App.  Div.  873,  affirmed. 
(Argued  October  18,  1897;  decided  November  23,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
14,  1897,  which  reversed  an  order  of  Special  Term  denying 


a  motion  by  claimant  to  set  aside  an  order  vacating  and  caa- 
celing  a  notice  of  lien  filed  by  tiie  ckimant. 

J.  Homer  Hildreth  for  appellants, 

James  A,  Dunn  for  respondent. 

Order  aflirmed,  with  costs,  on  opinion  below. 
All  concur. 


Cykus  B.  Elsworth,  Plaintiff,  ik  Edward  J.  Woolset  et  ftl, 

Defendants, 

George  B.  Lauck,  Appellant,  r,    Geoboe  W.    CotterilLj 

Respondent 

Elmarth  v.  WooUey,  19  App.  Div.  385,  affirmed. 
(Argued  October  18,  1897;  decider  I  November  2S,  189^,) 


The  People  of  the  State  of  New  York  ex  rcL  Samcel  J- 
Underhill,  Individually  and  m  Supervisor  of  the  Town  of 
Oyster  Bay,  Appellant,  v,  Chabks  T,  Saxtox  et  ah,  as  Com- 
missioners of  the  Land  Office  of  the  State  of  Kew  Yorkj 
Kespondents. 

In  re  Applications  of  Louise  B.  W-  Ladew,  Lons  T.  Durti-a 
et  ah,  North  Country  Comtanv  and  Charles  A,  DASAjfor 
Grants  of  Lands  under  Water. 

People  ex  rel.  Underhill  v.  Saxton,  15  App.  Div.  263.  affirmed, 
(Argued  October  18,  1897;  decided  November  23,  1897.) 

Appeals   from  orders  and  judgineiits  of    the   Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart 


I 


Appeal  from  an  order  of  the  Appellate  DiviBion  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jtlly 
16,  1897,  which  aflirmed  an  order  of  Special  Terra  overrnUng  I 

exceptions  to  the  report  of  a  rt?feree  and  confii'ining  the  report, 

Henry  G,  Atwater  and  Wilfrid  iV.  O^^eil  for  appellant. 

George  W.  Cotterill  respondent  in  person. 

Order  affirmed  on  opinion  Ijelow,  with  costs* 
All  concur. 
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ment,  entered  April  12,  1897,  which  affirmed,  on  certiorari, 
in  each  of  the  above-entitled  matters,  the  action  of  the  com- 
missioners of  the  land  office  granting  an  application  for  lands 
under  tide  waters  in  the  town  of  Oyster  Bay. 

ThomoB  Young  and  Edward  Cromwell  for  appellant. 

Wil/mot  T.  Cox  and  Franklin  BarUett  for  respondents. 

Orders  and  judgments  affirmed  on  opinions  below,  with  costs. 
All  concur. 


Charles  S.  Kent,  Respondent,  v.  Asa  K.  West,  Impleaded 
with  George  F.  West  et  al.,  as  Committee  of  the  Person 
and  Property  of  Asa  K.  West,  Appellants. 

Kent  V.  We9t,  16  App.  Div.  496,  affirmed. 

(Submitted  October  18,  1897 ;  decided  November  23, 1897.) 

Appeal  from  an  order  and  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  June  15,  1897,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  restrain  the  prosecution  of 
the  action  and  to  punish  the  plaintiff  for  contempt  of  court  in 
prosecuting  it. 

Jen/ney  <Ss  Jenney  for  appellants. 

E.  If.  Wilson  for  respondent. 

Order  and  judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


William  W.  Blaokmeb,   Appellant,  v.  Fred  C.  Greene; 
John  H.  Kobinson,  Respondent. 

Blackmer  ▼.  Oreene,  20  App.  Div.  532,  af9rmed. 
(Argued  October  18, 1897;  decided  November  28,  1897.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  1, 1897,  which  reversed  an  order  of  Special  Term 


denying  a  inotioii  by  a  judgment  creditor  of  the  defendant 
Greene  to  set  aside  and  vacate  plaintiffs  judgment  against  liim, 

CI  H.  Sturges  for  appellant. 

Edgwf  T.  Bra^kett  for  respondent. 

Order  afliriued  on  opinion  below j  with  ctjsta. 

All  eoncur. 


154a750 
166     47        _ 

166 62,      People  op  the  State  of  Xew  Iork  ex  re].  H.  Martin 

Wells,  Appellant,  ik  Toe  Common  Coukcil  of  the  Cur 
OF  Elmiha,  N.  Y.,  Respondent* 

People  eJ^rd.  Wdh  w  Collin,  19  App,  Div.  457,  affirmed, 
(Submitted  Of-tober  18,  1807;  decidwi  November  33,  1897,) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  tiie  third  jndicial  depart nient,  entered  July 
13, 1897,  which  reversed  an  order  of  Special  Term  granting  a 
peremptory  writ  of  mandamus. 

tlames  Bacon  and  Judmn  A.  Gibson  for  appellant. 

S.  S,  Taylor  for  respondent. 

Order  affirmed  on  opinion  below^  with  eoBts. 
All  concur. 


In  the  Matter  of  the  Probate  of  the  Will  of  David  F.  Be<jk, 
DeceUiSiid;  Ge(jkoe  li.  Owejs,  ats  Executor,  and  Fkancis*  A. 
McCloskev,  Special  GuardiaUj  xippellants ;  IIelek  Kat  et 
ahj  Hespondeuts. 

Matter  of  Btf^k,  6  App.  Dlv.  2tl,  affirmed. 

(Argued  October  19,  Iti^T;  decided  November  23,  1697.) 

Appeal  from  an  order  of  tljc  Appellate  Division  of  the 
Snpreme  Court  in  the  Becond  judicial  department,  entered 
Jnne  9,  1896,  which  affirmed  a  decree  of  tlie  gurrogate  of 
Kings  county  admitting  a  will  to  probate  and  allowing  eoets 
payable  out  of  the  estate.     The  executor  appeals   from  so 
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much  of  tlie  order  as  allows  costs ;  the  special  guardian  from 
so  mnch  of  the  same  as  affirms  the  decree  of  the  surrogate. 

Robert  SUwart  for  special  guardian,  appellant,  and  for 
Helen  Kay  et  al.,  respondents. 

George  Carlton  Coinstock  for  executor  appellant. 

Order  affirmed  on  opinion  below,  without  costs  to  either 
party. 
All  concur. 


Harmon  Hendricks,  as  Substituted  Trustee  under  the  Will 
of  Charlotte  Gomez,  Deceased,  v.  Albert  Hendricks  et 
al.,  Appellants ;  Rebecca  Samuel  et  al..  Respondents. 

Hendricks  v.  Hendricks,  8  App.  Div.  604,  affirmed. 
(Argued  October  19,  1897;  decided  November  23,  18»7.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  made  June 
11,  1896,  which  modified  and  as  modified  aflSrmed  a  final 
judgment  entered  upon  the  report  of  a  referee. 

Michael  H,  Cardozo  for  appellants. 

George  W,  Wickersharn  and  Alfred  Lyons  for  respondents. 

Order  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Bartleit,  J.,  dissenting. 


William  G.  Milligan,  as  Sole  Surviving  Administrator  with 
the  Will  Annexed  of  Catherine  M.  Lansing,  Deceased,  et 
al.,  Respondents,  v,  Octavius  O.  Cottle  et  al.,  Appellants. 

MiUigan  v.  Cottle,  92  Hun,  323,  affirmed. 

(Argued  October  20,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Teriti  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  December  26,  1895,  which  aflSrmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 
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Edmuiid  P.  Cottle  for  appellants* 
John  JLcmsing  for  respondents. 

Order  and  judgment  affirmed  on  opinions  below,  mtli  costs. 
All  concur^  except  Maetin  and  YanNj  J  J.,  not  fitting. 


Henry  S.  Lawrence  et  aL,  be  Administrators  of  William  H. 
Lawkk>xe,  Deceased,  Rc&pfmdents,  v.  The  Niaoaea  Fiee 
Insurance  CoaipanYj  Appellant. 

Lait^renee  v-  Maffava  J*Hr6  Ins,  €&.,  2  App.  Div.  067,  affirmed, 
(Argued  October  21,  1897;  dectdwi  November  28,  1897:) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  jodieial  department,  entered 
March  26,  1896,  which  aftirrned  a  judgment  in  favor  af 
plain  tifis  entered  npon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  now  trial 

I^,  J,  C.  De  Angelis  for  appellant, 

Joseph  Larocqu^^  Jr.^  for  respondents. 

Judgment  and  order  affirmed  on  opinion  beloWj  mth  costs. 
All  concur- 


George  B.  FerglsoNj  by  Guardian  ad  Litem,  HeB]>QDdeot, 

u  Marshall  N,  Smith  et  al,.  Appellants- 

Ftvpimn  T.  Smith,  15  Misc.  Rep.  251,  affirmed. 
(Argued  October  23,  1997;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  entered  December  30,  1895,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  iii>oii  a  ver- 
dict, and  also  affirmed  aa  order  denying  a  motion  for  a  new 
trial. 

Adofph  Rebadow  for  api>ellantfl. 

Ilarry  D.  WiUiams  for  reepondent. 

Judgment  affirmed^  with  costs;  no  opinion. 
All  concur. 


JJ±l:JllL\yl.\£^.±^JUJ:^.,  too 

Clara  Ottendorff,  as  Administratrix  of  Johann  Phillip 
Ottendorff,    Deceased,    Respondent,   v.   James   Willis, 
•  Appellant. 

Ottendorff  v.  Willis,  80  Hun,  262,  affirmed. 

(Argued  October  22.  1897 ;  decided  November  23,  18»7.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  1,  1894,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  also  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

.Nathan  Ottinger  for  appellant. 

Norman  A,  Lawlor  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


May   Augusta   Lenz,   by   Guardian   ad  Litem,   Appellant, 
V.  Elizabeth  W.  Aldrich,  Respondent. 

Tjcm  V.  Aldrich,  6  App.  Div.  178,  affirmed. 

(Argued  October  22,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  second  judicial  department,  entered 
March  3, 1896,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  nonsuit. 

W,  W,  Niles^  Jr,y  for  appellant. 

James  Z.  Barger  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur. 

95 
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Ida  M.  Newcx)Mbe,  as  Executrix  of  Kichard  S.  Newcombe, 
Deceased,  Respondent,  v.  William  I.  Fox,  Appellant. 

Neiccombe  v.  Fox,  1  App.  Div.  389,  affirmed. 

(Submitted  October  22,  1897;  decided  November  28,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  iirst  judicial  department,  entered  Feb- 
ruary 18,  ISOfi,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entt^red  upon  a  verdict  directed  by  the  court. 

Michael  A,  Quiiilan  for  appellant, 

William  IL  llamllton  for  rc8|X)udent* 

Judgment  afBrmudj  with  costs;  no  opitiioTL 
All  concur. 


GoRDo^f  G,  Harris  et  aL,  by  Guai'dian  ad  Litem,  Substituted 
in  Place  of  Emilv  llAkUJs,  Deceased,  Respondents,  u  Archi- 
bald M,  Ghaham,  Appellant, 

/TJirm  V.  Gnihifm,  90  Hrni.  IBS,  nffirmed, 

(Subnihled  Oetobt-r  22,  1897;  Uecid^d  November  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judirial  department^  entered 
Decemlx^r  19,  1S95,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Charles  T,  SaMon  for  appellant. 

E.  TF,  Ilamm  for  i-espoiidt^nts. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Henry  S.  Darby,  as  Assignee  of  William  Segeritz 
et  al,  Appellant,  v.  The  Hinckel  Brewing  Company, 
Respondent. 

Darby  v.  Hinckel  Breicing  Co.,  11  A  pp.  Div.  632,  affirmed. 
(Argued  October  22,  1897 ;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  16,  1896,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict. 

Oeorge  B.  Wellington  for  appellant. 

Robert  G.  Scherer  and  J,  Murray  Downs  for  respondent. 

Judgment  affiiTned,  with  costs ;  no  opinion. 
All  concur. 


James  McDonald,  as  Guardian  ad  Litem  of  Sara  A.  McDon- 
ald, Respondent,  v.  The  New  York,  Chicago  and  St. 
Louis  Railroad  Company,  Appellant. 

McDonald  Y,  N,  F.,  Chicago  <&  St.  Louis  R.  R  Co.,  13  Misc.  Rep.  «51, 
affirmed. 

(Argued  October  25,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  entered  July  31,  1895,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 

Louis  L,  Bahcock  for  appellant. 

WaUer  S,  Jenkins  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


756  MEMORANDA. 

KiOHARD  A.  Aitkin,  Respondent,  v.  Nellie  L.  Aitkin,  as 
Administratrix  with  the  AVill  Annexed  of  J.  Scott  Aitkin, 
Deceased,  Appellant. 

Aitkin  V.  Aitken,  4  App.  Div.  414,  affirmed. 

(Argued  October  25,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
April  30,  1896,  upon  an  order  made  April  27,  1896,  which 
modified,  and  as  modified  affirmed,  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

Bernard  J,  Tlnney  for  appellant. 

A.  V.  S.  Cochrane  for  respondent. 

Order  and  judgment  affirmed,  with  costs,  on  opinion  belo.w. 
All  concur. 


Addison  L.  Upham,  as  Administrator  of  Cynthia  Phelps, 
Deceased,  Respondent,  v,  Jefferson  County  Savings 
Bank,  Appellant. 

Upham  V.  Jefferson  Co.  Samngi  Bank,  9  App.  Div.  682,  affinned. 
(Argued  October  25,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  2,  1896,  upon  an  order  made  October  16,  1896, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  apon 
a  decision  of  the  court  at  a  Trial  Terra  without  a  jury. 

Samuel  Child  for  appellant. 

H.  Z.  Hooker  for  respondent. 

Order  and  judgment  affirmed,  with  costs ;  no  opinion* 
All  concur. 
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GusTAVE  Heye,  as  Sole  Surviving  Executor  of  Alexander 
M.  Lawrence,  Deceased,  Appellant,  v.  Henry  M.  Tilford, 
as  Sole  Surviving  Executor  of  John  C.  Giles,  Deceased,  et 
al.,  Kespondents. 

Heye  v.  Tilford,  2  App.  Div.  846,  affirmed. 

(Argued  October  25,  1897;  decided  November  23,  1897.) 

Appeal  froni  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
16,  1896,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

Edward  B.  Hill  for  appellant. 

Peter  B.  Olney  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Hemy  Lafort,  Eespondent,  v,  William  R.  Bridges, 
Impleaded,  etc.,  as  Assignee  of  James  H.  Carpenter, 
Appellant. 

Lafort  V.  Carpenter,  91  Hun,  76,  affirmed. 

(Argued  October  26,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  9,  1895,  upon  an  order  made  December  3,  1895, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee. 

J.  Newton  Fiero  for  appellant. 

James  B.  Egan  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Maby  E.  Peteks,  as  Administratrix  of  Rody  Peters,  Deceased, 
Kespoudent,  v.  The  United  States  Industrial  Insitrancb 
Company,  Appellant. 

Peters  v.  United  States  Ijid.  Ins.  Co.,  10  App.  Div.  533,  affirmed, 
(Argued  October  26,  1897;  decided  November  25.  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  14,  1896,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Edward  W,  S,  Johnston  for  appellant. 

lacLOC  M.  Kapper  for  respondent. 

Judgment  and  order  affirmed  on  opinion  below,  with  C06t& 
All  concur. 


Joseph  Laoace,  by  Guardian  ad  Litem,  Eespondent,  u  Tboy 
Waste  Manufaotubing  Company,  Appellant. 

Lajgace  v.  Troy  Waste  Mfg.  Co.,  11  App.  Div.  032,  affirmed. 
(Argued  October  28,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  5,  1896,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Edward  W,  Douglas  for  appellant. 

Mark  Cohn  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


i 


Maggie  Lewis,  Appellant,  v,  Ida  M.  Newcombe,  as  Executrix 
of  Richard  S.  Newoombe,  Deceased,  Respondent. 

Lewis  V.  Newcombe,  1  App.  Div.  59,  affirmed. 

(Argued  October  27,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  4.  1896,  upon  an  order  made  January  29,  1896, 
which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motioa 
for  a  new  trial. 

Ahram  Kling  for  appellant. 

William  H.  Ilamilto7i  for  respondent. 

Order  and  judgment  affirmed  on  opinion  below,  with  costs- 
All  concur,  except  Martin  and  Vann,  JJ.,  who  dissent. 


Emma  Condit  Smith,  as  Executrix  of  George  Condit  Smith,. 
Deceased,  and  as  Guardian  of  Sallie  Barnes  Smith  et  al., 
Appellant,  v.  William  Pennington,  Respondent. 

Smith  V.  PenniTigton,  12  App.  Div.  378,  affirmed. 
(Argued  October  28,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  30,  1896,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  dismissing  the 
complaint  at  a  Trial  Term,  a  jury  having  been  waived. 

Alex,  Thain  for  appellant. 

John  Brooks  Leavitt  for  respondent. 

Judgment  affirmed  on  opinion  below,  with  costs  against 
appellant  personally. 
All  concur. 


William  T.  Gilbert,  as  Receiver  of  The  Commercial  Alli- 
ance LiPK  Insurance  Company,  Appellant,  v.  Thomas  C. 
Platt,  as  President  of  The  United  States  Express 
Company,  Respondent. 

Oilbert  v.  Platt,  12  App.  Div.  242,  afflrraed. 

(Argued  October  28,  1897;  decided  November  23,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  enteied 
December  30,  1896,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

Henry  D.  Ilotchkiss  for  appellant. 

Francia  O,  Kiinhall  and  Frank  IL  Platt  for  respondent. 

Judgment  affirmed,  on  opinion  below,  with  costs. 


The  People  of  the  State  of  New  York,  Respondent,  t>. 
Charles  Burgess,  Appellant. 

(Submitted  November  22,  1897;  decided  November  24,  1897.) 
Motion  for  reargument  denied.     (See  153  N.  Y.  561.) 


William  Lord,  as  Executor  of  Martha  A.  Cronin,  Deceased, 
Respondent,  v,  John  H.  Cronin,  Appellant. 

(Submitted  November  22,  1897;  decided  November  30,  1897.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
154  N.  Y.  172.)  . 

Mary  E.  Hoefler,  Respondent,  v,  Mary  R.  Hoefleb, 
Appellant. 

(Argued  November  22,  1897  ;  decided  November  30,  1897.) 
Reported  below,  21  App.  Div.  638. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial  dej^art- 
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ment,  entered  October  25, 1897,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  Court  of 
Appeals  has  no  jurisdiction ;  that  the  Appellate  Division  has 
not  allowed  the  appeal,  and  that  the  notice  of  appeal  contains 
no  stipulation  for  judgment  absolute  in  case  of  affirmance. 

William  E.  Edmonds  for  motion. 

Raines  Bros,  opposed. 

Motion  denied,  with  ten  dollars  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Charles  B.  Dunn,  as  Executor  of  Joseph  C.  Barnes, 
Deceased.  Frances  M.  Barnes,  Appellant;  Herbert  S. 
Barnes  et  al.,  Kespondents. 

(Submitted  November  22,  1897;  decided  November  30,  1897.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
154  N.  Y.  737.) 

David  Thomson,  as  Trustee  of  the  Estate  of  Benjamin 
Lord,  Deceased,  and  Mary  Hanson  v,  Emma  C  Hill  et 
al.,  Appellants,  Impleaded  with  Gilbert  M.  Husted, 
Respondent,  Lorenzo  Goodwin  et  al. 

Reported  below,  87  Ilun,  111. 

(Argued  November  22,  1897;  decided  November  30,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Gen- 
eral Term  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  8,  1895,  which  affirmed  a  judgment 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  for  the  construction  of  a  will. 

The  motion  was  made  upon  the  ground  that  the  api)ellant8 

have  derived  some  benefit  from  the  judgment  appealed  from 

and  so  are  estopped. 
96 


James  F.  Pendleton,  for  iiK^tiQU. 

Louis  A,  I^ohle  and  Noah  TdfbetU  opposed. 

Motion  deuiedj  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  JtJLius  J,  Michael,  a 
Student  at  Law. 

(Submitted  KoYember  23,  1897  ;  decided  November  SO,  1897.) 

Motion  to  file  certificate  of  clerkship  mmcpro  tunc  as  of 
April  8,  1891,  and  to  du'cct  the  regents  of  the  university  to 
issue  a  certificate  under  the  rulea  of  1882* 

Mtjtiun  denied. 


The  Peofle  of  the  State  of  New  York  ex  rel.  Daxford 
N.  Bar^'eVj  Appeliarit,  tv  Edward  P.  Bakkee  et  ah,  as 
Commissioners  of  Taxes  and  Assesstnents  of  the  Citj  of 

Kew  Yorkf  Respondents. 

Pea}}le  tx  rd.  Bai'nqf  v.  Barker,  Ifl  App,  Div,  26fl,  affirmed, 
(Argiiud  November  22.  1807^  drddt'd  December  7,  l^ftT.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  uf  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  i-espectively  April  23  and  IT,  1897,  wliich 
affirmed  an  order  of  Special  Tei-ni  dismissing  a  writ  of  certiorari 
to  review  an  asi^^ssnient  against  the  relator  upon  personal  prop- 
erty for  the  year  1896. 

JI.  M.  Whitehead  for  appellant. 

Francu  M.  Scott  and  James  M,  Ward  for  respondents. 

Judgment  and  order  affirmed^  with  costs,  on  opinion  below* 
All  concur 
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The  People  of  the  State  of  New  York  ex  rel.  The  Brook- 
lyn City  Railroad  Company  et  al.,  Respondents  and 
Appellants,  v.  B.  G.  Neff  et  al.,  Composing  the  Board 
of  Assessors  of  the  City  of  Brooklyn,  Appellants  and 
Respondents. 

People  ex  rel.  Brooklyn  R.  R.  Co.  v.  Xeff,  19  App.  Div.  590,  affirmed. 
(Argued  November  22,  1897 ;  decided  December  7,  1897.) 

Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department,  entered 
August  3,  1897,  which  affirmed  an  order  of  Special  Term  set- 
ting aside  an  assessment  made  upon  the  capital  stock  of  the 
relator  and  directing  a  reassessment. 

Joseph  A.  Burr  for  defendants. 

Henry  Yonge^  for  relators. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  not  sitting. 


Samuel  E.  Dale,  Appellant,  v,  Leonard  F.  Hepburn  et  al.,  as 
Executors  of  Louisa  F.  Hepburn,  Deceased,  Kespondents. 

BaXe  V.  Hepburn,  11  Misc.  Rep.  286,  affirmed. 

(Argued  November  23,  1897;  decided  December  14,  1897.) 

Appeal  from  a  judgment  of  the  Court  of  Common  Pleas 
for  the  city  and  county  of  New  York,  entered  February  28, 
1895,  upon  an  order  overruling  plaintiff's  exceptions  to  the  dis- 
missal of  the  complaint  on  the  trial,  ordered  to  be  heard  in 
the  lirst  instance  at  General  Term,  and  directing  judgment  for 
defendant. 

J.  Noble  Hayes  for  appellant. 

TFm.  S.  Cogswell  for  respondents. 

Judgment  and  order  affirmed,   with   costs ;  no  opinion. 
All  concur. 
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^^^  ^^-  Mary  D,  Youngs,  as  Administratrix  of  Frederick  A.  Youngs, 

Deceased,  Appellant,  v.  New  York,  Ontario  and  Western 
Railway  Company,  Respondent. 

Yaung  v.  iV.  F..  Ontano  d  W.  R.  R  Co.,  77  Hun.  612.  affinneti. 
(Argued  November  23,  1897  ;  decided  December  14,  1897.) 

Appeal  from  a  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  26, 1894,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  dismissing  the  com- 
plaint on  trial  at  Circuit,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

P.  C.  J,  De  Angelis  for  appellant. 

Howard  D.  Newton  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

All  concur,  except  Martin,  J.,  who  takes  no  part. 


Casper  G.  Decker,  as  Receiver  of  the  Property  of  Francis 
G.  Hall,  Appellant,  v.  William  S.  Carr  et  al.,  Executors 
of  Samuel  S.  Hamlin,  Deceased,  et  al..  Respondents. 

Decker  v.  Carr,  11  App.  Div.  432,  affirmed. 

(Argued  November  24,  1897;  decided  December  14,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  8,  180G,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  dismissing  the 
complaint  on  trial  at  Special  Term. 

Dae  id  B,  Hill  for  appellant. 

Charles  J,  Bissell  and  John  A.  Reynolds  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Gray',  O'Brien  and  Haight,  JJ.,  who 

dissent. 
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Seymour  Lowman,  as  Administrator  of  Charles  G.  Judl\ 
Deceased,  Respondent,  v.  The  Elmira,  Cortland  ani> 
Northern  Railroad  Company,  Appellant. 

Lowman  v.  Elmira,  C.  &  y.  R.  E.  Co.,  85  Hun,  188,  affirmed. 
(Argued  November  24,  1897;  decided  December  14,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
February  27,  1895,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Frederick  CoUin  for  appellant. 

Erxjoin  J,  Baldwin  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Frederick  Noll,  as  General  Guardian  of  Emelie 
Weimann  et  al..  Respondents ;  John  G.  Landmann  et  al., 
Appellants. 

Matter  of  Noll,  10  App.  Div.  356,  affirmed. 

(Argued  November  29, 1897;  decided  December  14, 1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  19,  1896,  upon  an  order  which  affirmed  a  decree  of 
the  surrogate  of  Kings  county  judicially  settling  the  account 
of  a  general  guardian. 

Joseph  Pottery  George  F,  Martina  and  Thomas  J,  Farrell 
for  appellants. 

Peter  W.  Osirander  and  James  D,  Bell  for  respondents.. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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The  People  of  the  State  of  New  York,  Respondent,  v, 
Albert  P.  Wicks,  Appellant. 

People  V,  Wicks,  11  App.  Div.  539,  affirmed. 

(Argued  November  29,  1897;  decided  December  14,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  4,  1897,  which  affirmed  a  judgment  of  the  Ontario 
County  Court,  convicting  tlie  defendant  of  the  crime  of 
grand  larceny. 

-P.  Cha7nherlai)i  and  John  Gilhtte  for  appellant. 

Royal  li.  Scott  for  respondent. 

Judgment  affirmed ;  no  opinion. 
All  concur. 


Benjamin  Parr  et  al.,  as  Executors  and  Trustees  of  Susa5 
P.  Lilienthal,  Deceased,  Apjiellants  and  Respondents,  t^. 
The  City  of  Yonkers,  Respondent  and  Appellant. 

IMientlial  v.  City  of  Yonkers,  6  App.  Div.  188,  affirmed. 
(Argued  November  29,  1897;  decided  December  14,  1897.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  December  29,  1896,  which  modified  and,  as  modified, 
affirmed  a  judgment  in  favor  of  plaintiflF,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

Frederick  ^V.  Ilolh  and  Joseph  F.  Daly  for  plaintiffs. 

James  M.  Hunt  for  defendant. 

Judgment  affirmed  on  opinion  below,  without  costs  to  either 
party. 

All  concur. 
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Jesse  L.  Van  Gaasbeck,  Respondent,  v.  The  Town  op  Sau- 
GERTiEs,  Appellant. 

Van  Ocuubeck  v.  Town  of  Saugerties,  82  Hun.  415,  affirmed. 
(Argued  November  30,  1897;  decided  December  14,  1897.) 

Appeal  from  a  judgment' of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  14,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Peter  Cantine  for  appellant. 

John  J,  Linson  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


James  C.  Fargo  et  al.,  as  Executors  of  William  G.  Fargo, 
Deceased,  Respondents,  v,  Herbert  G.  Squiers  et  al.,  as 
Executors  of  Georgia  Fargo,  Deceased,  et  al.,  Appellants, 
and  Mary  C.  Fargo  and  Anna  E.  Fargo,  Respondents. 

(Submitted  December  6,  1897;  decided  December  14, 1897.) 

Motion  to  amend  remittitur  by  inserting  in  the  provision 
relating  to  costs  therein,  the  words,  "  in  the  courts  below  as 
well  as  in  this  court,"  denied,  without  costs.  (See  154  N.  Y. 
250.) 


f 
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Charles  S.  Fairchild  et  al.,  as  Executors  of  Mary  A. 
Edson,  Deceased,  Respondents,  v.  Margaret  B.  Edson, 
Individually  and  as  Executrix  of  Marmont  B.  Edson, 
Deceased,  Impleaded,  etc.,  Appellant,  et  al..  Appellants  and 
Respondents. 

Margaret  B.  Edson,  Individually  and  as  Executrix  of  Mae- 
MONT  B.  Edson,  Deceased,  Appellant,  v.  John  A.  Bartow 
et  al.,  Executors  of  Mary  A.  Edson,  Deceased,  Appel- 
lants, Impleaded  with  William  R.  Huntington  et  al., 
Respondents. 

(Submitted  December  6,  1897;  decided  December  14,  1897.) 

Motion  for  reargument  denied,  without  costs.     (See  154 
N.  Y.  199.) 


Richard  A.  Mci^^^EELEY,  Respondent,  v.  John  Welz  and 
Charles  Zerweck,  Appellants,  Impleaded  with  Henry 
W.  MicHELL  et  al. 

Reported  below,  20  App.  Div.  566. 

(Argued  December  6,  1897;  decided  December  14,  1897.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  October  11, 1897,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  exceptions 
are  frivolous  and  that  the  decision  of  the  Appellate  Division 
was  tinHiiitiJiKis, 

B.  IK  Urnet/irf  fur  i  not  kin, 

J/.  ilidUmmir  ni>po6ed. 

Hotuin  (lenieil,  with  Wn  dollars  costs. 
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National  Park  Bank  of  New  "f  ork,  Respondent,  v.  The 
Eldred  Bank,  Appellant. 

National  Park  Bank  v.  Eldred  Bank,  90  Hun,  285,  afflnned. 
(Argued  December  1,  1897;  decided  December  17,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  16,  1895,  upon  an  order  which  overruled  defend- 
ant's exceptions,  ordered  to  be  heard  in  the  first  instance  at 
General  Term,  and  ordered  judgment  in  favor  of  plaintiflE 
upon  a  verdict  directed  by  the  court  on  trial  at  Circuit. 

Herman  Aaron  for  appellant. 

Robert  D,  Murray  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Peter  Garrahan,  Appellant. 

PetypU  V.  Gairahan,  19  App.  Div.  347,  affirmed. 
(Argued  December  1,  1897;  decided  December  17,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
2,  1897,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  city  and  county  of  New  York  entered  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  grand  lar- 
ceny in  the  second  degree. 

John  Sherwin  Croshy  and  Abraham  Gruber  for  appellant. 

John  D.  Lindsay  for  respondent. 

Judgment  affirmed  on  opinion  below. 
All  concur. 


ii\} 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Isaac  Zucker,  Appellant. 

F^le  V.  Zueker,  20  App.  Div.  863,  afl9rmed. 

(Argued  December  1,  1897;  decided  December  17,  1897.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  first  judicial  department,  entered  August 
13, 1897,  which  affirmed  a  judgment  of  a  Criminal  Trial  Term, 
entered  upon  a  verdict  convicting  defendant  of  the  crime  of 
Arson  in  the  first  degree. 

Benjamin  Steinhurdt  for  appellant 

John  D,  Lindsay  for  respondent* 

Judgment  affirmed  on  opinion  of  Patterson,  J.,  below. 
All  concur. 


Wesley  J.  Penny,  by  Guardian  ad  Litem,  Kespoudent,  c. 
Rochester  Railway  Company,  Appellant- 

Penny  v.  Rochester  R.  Co.,  7  App.  Div\  595»  ftlHrmed. 
(Argued  December  2,  1897;  decided  December  17,  1897,) 

Appeal,  by  certification,  from  jv  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  June  24,  1896,  wliirli  unftniinously  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  taotion  for  a  new  trial. 

The  questions  certified  were  as  follows; 

First,  Did  the  trial  court  err  in  simtaining  the  plaintiff's 
objection  to  the  following  question  put  by  the  defendant's 
counsel  to  John  Greenwood,  a  witness  sworn  for  tlie  plaintiff, 
to  wit:  "Q.  Did  you  enter  your  grandfather's  house  in  the 
night  time,  tlirough  an  open  window,  and  tuke  from  the  room 
an  article  of  value  and  carry  it  away  with  you  without 
his  permission  ? " 
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Second.  Did  the  trial  court  err  in  submitting  to  the  jury  the 
question  whether,  the  plaintiff,  at  the  time  of  the  accident, 
was  or  was  not  non  suijuris^  and  in  refusing  to  charge  as 
requested  by  the  defendant's  counsel  that  on  the  evidence  in 
the  case  they  could  not  find  that  the  plaintiff  was,  at  the  time 
of  the  accident,  non  9ui  juris  f 

Third.  Did  the  trial  court  err  in  refusing  to  charge  unquali- 
fiedly the  proposition  requested  by  the  defendant's  counsel, 
that  if  the  jury  find  that  the  plaintiff  saw  the  car  coming  and 
heard  the  signal  and  ran  out  in  front  with  the  purpose  of  get- 
ting across  ahead  of  it,  and  failed,  that  that  was  contributory 
negligence  in  him  as  matter  of  law  that  bars  a  recovery  here  ? 

Charles  J,  Bissell  for  appellant. 

Henry  M.  Hill  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below,  and  each 
question  certified  answered  in  the  negative. 
All  concur,  except  Haight,  J.,  absent. 


John  E.  Walls,  as  Administrator  of  Catherine  Walls, 
Deceased,  Kespondent,  v.  Kochkster  Railway  Company, 
Appellant. 

Walls  V.  Rochester  R.  Co.,  92  Hun,  581,  affirmed. 
(Argued  December  2,  1897  ;  decided  December  17,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  Febru- 
ary 28,  1896,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Charles  J.  Bissell  for  appellant. 

Thomas  Haines  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Haight,  J.,  absent. 


jj^  i^Aim.v^.i.».i-fc..*.i  .L/ juft.* 


Mary  A.  Corbett,  as  Administratrix  of  TIhomas  Corbett> 
Deceased,  Appellant,  v.  The  Brooklyn,  Bath  and  West 
End  Kailroad  Company,  Respondent. 

Cai-bett  V.  Brooklyn,  Bath  d  W.  E.  R.  R.  Co.,  84  Hun,  375,  affirmed. 
(Argued  December  2,  1897;  decided  December  17,  1897.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  21, 1896,  upon  an  order  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court 
dismissing  the  complaint  on  trial  at  Circuit. 

Thomas  F.  Magner  for  appellant. 

James  R,  Soley  for  respondent. 

Judgment  and  order  affirmed,  with  costs;  no  opinion. 
All  concur,  except  Haight,  J.,  absent. 


Excelsior  Steam  Power  Company  et  ah.  Appellants,  v.  The 
Cosmopolitan  Publishing  Company,  Respondent. 

ExceUurr  Co.  v.  Cosmopolitan  Co.,  80  Hun,  592,  reversed. 
(Argued  December  14,  1897 ;  decided  December  17,  1897.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  October  26, 
1894,  which  revei'sed  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee  and  granted  a  new  trial. 

Alfred  G,  Beeves  for  appellants. 

William  L,  Findley  for  respondent. 

Order  of  General  Term  reversed  and  judgment  entered  on 
report  of  referee  affirmed,  with  costs,  upon  opinion  of  Folleit, 
J.,  below. 

Concur :  Andrews,  Ch.  J.,  O'Brien,  Bartlett  and  Mae- 
tin,  JJ. 

Dissent :  Gray,  Haight  and  Yann,  JJ. 
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Joseph  Lagace,  by  Guardian  ad  Litem,  Respondent,  v.  Troy 
Waste  MANUFAcrtiRiNO  Company,  Appellant. 

(Submitted  December  6,  1897;  decided  January  11,  1898.) 

Motion  for  reargument.     (See  154  N.  Y.  758.) 

Edward  W,  Douglas  for  motion. 

Mark  Colin  opposed. 

Per  Curiam,  This  motion  for  a  reargument  is  based  upon 
the  grounds  which  appellant  urges  must  have  been  overlooked, 
viz.,  the  plaintiff's  contributory  negligence,  and  the  law  of 
obvious  risk. 

We  gave  the  case  originally  a  very  careful  examination, 
upon  both  the  facts  and  the  law,  but  we  have  again  gone  over 
it,  in  view  of  the  very  urgent  and  able  briefs  submitted  by 
the  learned  counsel  for  the  appellant.  There  is  great  force  in 
the  argument  that  the  verdict  was  against  the  decided  weight 
of  evidence,  and  relief  might  very  properly  have  been 
afforded  to  the  defendant  by  the  trial  judge,  or  at  the  Appel- 
late Division,  but  we  are  without  jurisdiction  to  deal  with  this 
Bituation. 

We  are  unable  to  say  that  there  were  any  legal  errors  com- 
mitted which  would  justify  a  reversal  of  the  judgment. 

The  motion  for  a  reargument  should  be  denied,  but  without 
-costs. 

All  concur. 

Motion  denied. 

III  the  Matter  of  the  Application  of  Isaac  E.  Pye  et  al., 
Respondents,  for  the  Revocation  of  Letters  Testamentary 
Itjsued  to  Ebastus  Van  IIouten,  Appellant,  upon  the 
Estate  of  Edward  G.  Van  IIodten,  Deceased. 

JfoWtfr  of  Pye,  18  App.  Div.  306,  affirmed. 

(Argued  December  6,  1897;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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June  lij  1897,  wliicli  affirmed  aa  order  of  tlie  Siurogate^j 
Court  of  Koc:kknd  county  adjudging  appellant  guilty  of  eoa- 
tempt  and  fining  him. 

Garrett  Z.  Snider  for  appellant, 

John  M.  Perry  for  respondents, 

Order  affirmed,  with  cost*!,  on  opinion  below^  without  prej- 
udice, however,  to  an  application  to  tlie  Surrogate's  Court 
for  a  moditication  of  the  order  imp<jsing  a  fine  in  case  of  a 
reversal  of  the  deen?e  ^ttling  the  acconnts  of  the  executore 
and  in  case  it  eliould  turn  out  on  the  final  accounting  lliat 
there  was  euflSeient  property  to  pay  the  debts  of  the  testator. 

All  concur. 


In  the  Matter  of  the  Application  of  Edwin  V,  Welch,  for 
the  Appointment  of  a  Trueitee  in  Place  of  Hknry  A.  Bass- 
FoKD,  Deceased,  under  a  Trust  Deed  Executed  by  ViitGiKiA 
L.  Welch  to  IIknky  A.  BassforDj  DatedOctober  20, 1S84* 

Edwik  V,  Weix'H  and  George  F.  Elliott,  as  Trustees,  Appel- 
lants; Bkssik  V.  Rkii«isch  et  al,  Respondents, 

MatUr  of  Wdch,  20  App.  Div,  412,  afBrmed. 
(Argued  Dccemtwrfi,  1807^  decided  Januftry  11,  19SS8.) 

Appi-ial  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  17,  ISO 7,  whieli  affirmed  an  order  vacating  an  order 
appointing  George  F.  Elliott  trustee  of  the  estate  created  by 
a  trust  deed. 

Henry  M.  Dater  for  appellants, 

JFrederick  FuNeummi  and  Danid  P.  lla^ys  for  respondents. 

Order  afMrmcd,  with  costs,  on  opinion  below. 

All  concur. 


i£^^ 


The  People  of  the  State  of  New  York  ex  rel.  Ectgene  A. 
Masterson,  Respondent,  v.  James  J.  Martin  et  al.,  Police 
Commissioners  of  the  City  of  New  York,  Appellants. 

People  ex  rel.  Masteraon  v.  Martin,  17  App.  Div.  555,  affirmed. 
(Argued  December  6,  18^7;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
24,  1897,  which  reversed,  on  certiorari,  a  determination  of  the 
board  of  police  commissioners  of  the  city  of  New  York  dis- 
missing the  relator  from  the  police  force  of  the  city  and 
directed  his  reinstatement. 

Theodore  Connoly  and  FrancisM.  Scott  for  appellants. 

Loxm  J,  Grant  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


In  the  Matter  of  Acquiring  Title  by  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Respondent, 
to  Certain  Lands  in  the  Sixth  Ward  of  the  Citv  ;  Georgette 
Brown  et  al.,  Appellants. 

Mattel*  of  Mayor  of  New  York,  20  App.  Div.  626,  appeal  dismissed. 
(Argued  December  6,  1897;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  Appelldte  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  Octo- 
ber 4,  1897,  which  affirmed  an  order  of  Special  Term  denying 
an  application  on  behalf  of  certain  property  owners  to  vacate 
an  order  appointing  commissioners  of  appraisal. 

Henry  F.  Miller^  John  Z.  Caduoalader  and  J,  Frederick 
Kernoclmn  for  appellants. 

Theodore  Connoly  and  Francis  M,  Scott  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur. 


In  the  Matter  of  the  Application  of  George  W.  Palmer,  as 
Comptroller  of  the  City  of  Brooklyn,  Respondent,  for  a 
Peremptory  Writ  of  Mandamus ;  Joseph  Benjamin,  City 
Clerk,  Appellant. 

Matter  of  Palmer,  21  App.  Div.  180,  affirmed. 
(Argued  December  6,  1897;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  12,  1897,  which  reversed  an  order  of  Special  Terra 
denying  an  application  for  a  peremptory  writ  of  mandamus. 

Hugo  Ilirsh  for  appellant. 

Joseph  A.  Burr  for  respondent. 

Order  affirmed,  with  costs,  on  oi>iuion  below. 
All  concur. 


Frederick  Holthausen  et  al.,  Respondents,  v.  William  E. 
Kells  et  al.,  as  Executors  of  Thomas  Kells,  Deceased, 
Appellants. 

Holthausen  v.  Kells,  18  App.  Div.  80,  affirmed. 
(Submitted  December  6,  1897;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  18,  1897,  upon  an  order  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of  the  Kings  County 
Court. 

Henry  Cooper  for  appellants. 

Daniel  Cameron  for  respondents. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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In  the  Matter  of  the  Examination  of  John  T.  Eowland,  a 
Judgment  Debtor,  in  Supplementary  Proceedings,  Appel- 
lant ;  Phcebe  Hobby,  as  Administratrix  of  David  R.  Hobby, 
Deceased,  Respondent. 

Matter  of  Rowland,  21  App.  Div.  172,  affirmed. 
(Submitted  December  6,  1897 ;  decided  January  11,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  Octo- 
ber 12,  1897,  which  affirmed  an  order  of  the  county  judge 
of  Rockland  county  denying  a  motix)n  to  vacate  an  order 
for  examination  of  a  judgment  debtor  in  supplementary 
proceedings. 

Charles  D,  Ridgway  for  appellant. 

William  J,  Griffin  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Mart  Egan,  as  Administratrix  of  Edward  Egan,  Deceased, 
Appellant,  v.  The  New  Jersey  Steamboat  Company, 
Respondent. 

Egan  v.  New  Jersey  Steamboat  Co.,  86  Hun,  642,  affirmed. 
(Argued  December  7,  1897;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
29,  1895,  upon  an  order  reversing  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  granting  a  new  trial. 

Olin  A,  Martin  for  appellant. 

W.  P,  Prentice  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below, 
and  judgment  absolute  ordered  for  the  defendant  on  the 
stipulation. 

All  concur. 
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Id  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Rob  EST  C.  Ehuhkk,  as  Executor  and  Trustee  of  Jacob  W, 
MoKBis,  Deceased ;  Drayton  BirRRiLL  et  al.,  Tnisteee  et  d.> 
Appollatits;  Lewis  Morris  et  at.,  Kegpondents. 

Matier  of  Mmbre^,  &  App.  Div.  BOfl.  ufflrmed. 
(Argued  December  1,  1W9T;  decided  Jaouarj^  U,  18^0 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  depart  me  at,  entered 
Noveiiiher  16,  1896,  and  from  the  decree  made  in  pursuance 
thei-eof,  which  reversed  certain  portions  of  a  decree  of  the 
Surrogate'^  Court  of  tlie  county  of  New  York,  settling  the 
accounts  of  an  execntor  and  trustee  of  the  will  of  Jacob  W. 
Morris,  deceased,  and  construing  the  will 

William  G.  Okoat^  for  appellants. 

-ffi  Snowden  Marshall  for  respondents. 

Order  and  decree  afKrmed  and  judgment  absolute  ordered 
for  respondents,  with  coats,  on  opinion  below- 
All  concur. 


Cloth ILUE  Bodine  et  al,  Respondents,  v.  Rostald  K. 
Erown  et  al.,  as  Trustees  of  George  Chestekmas, 
Deceased,  et  ah,  Appellants;  IjOcis  A,    S.  Bodine  et  al, 

Respondents. 

Bodine  y.  Brown,  VZ  A  pp.  Div.  885,  affirmed- 
(Argued  December  8,  1897;  decided  January  11,  1S980 

AppeaLj  by  certification,  from  a  judgment  of  the  Appellate 
Division  of  the  Suprcjne  Court  in  the  drst  judicial  depart- 
ment, entered  December  30,  l.'SOG,  witicli  affirmed  an  inter- 
locutory judgment  entered  upon  a  decision  of  the  court  at 
Special  Term,  confirm ing  tlie  report  of  a  referee  upoD  the  trial 
of  issues  in  an  action  for  parti  tion< 

The  questions  certified  were  as  follows : 

F'lrsU  Whether  under  the  will  and  codicils  of  George 
Chesterman  appearing  in  the  record,  the  words  "heirs of  such 
eliitdj'^  ill  the  Sth  clause  of  said  will,  mean  the  heirs  of  t))a 
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body  or  issue  of  such  child,  or  whether  they  mean  the  persona 
who  would  inherit  the  real  estate  of  which  such  child  might 
die  seized  under  the  law  of  New  York,  in  case  such  child 
died  intestate. 

Second,  Whether  in  case  of  the  death  of  either  of  the  chil- 
dren of  George  Chesterraan,  the  testator,  without  leaving 
issue,  the  fourth  part  of  the  real  estate  of  said  testator  set 
apart  for  the  use  of  such  child  so  dying,  is  to  be  distributed 
among  the  surviving  brothers  and  sisters  of  such  child  so 
dying  without  issue,  and  the  issue  of  any  deceased  brother  or 
sister,  ^6r  sth^pes  or  per  capita. 

Third.  Whether  in  case  of  the  death  of  either  of  the  chil- 
dren of  said  testator  without  issue,  the  said  testator,  George 
Chesterman,  died  intestate  in  respect  to  the  remainder  in  the 
share  of  the  real  estate  of  said  testator  set  apart  for  the  benefit 
of  such  child  during  his  or  her  life. 

William  O,  Choate  and  George  W.  Van  Slyck  iot 
appellants. 

Charles  F,  Brown  and  F.  J,  Worcester  for  respondents. 

Judgment  affirmed  on  opinion  below,  with  costs,  and  the 
questions  certified  to  this  court  answered  as  follows : 

First  The  words  ''  heirs  of  such  child,"  iji  the  8th  clause 
of  the  testator's  will,  mean  the  person  or  persons  who,  in  case 
such  child  should  die  intestate,  would,  under  the  laws  of  New 
York,  inherit  the  real  estate  of  which  he  or  she  might  die 
seized. 

Second,  If  any  of  the  children  of  the  testator  die  without 
leaving  issue,  the  one-fourth  of  the  real  estate  set  apart  for 
the  use  of  that  child  is  to  be  distributed  among  his  or  her  sur- 
viving brothers  and  sisters  and  the  issue  of  any  deceased 
brother  or  sister  j^^r  capita  and  not  per  stirpes. 

Third,  In  case  of  the  death  of  any  of  his  children  without 
issue,  the  testator  did  not  die  intestate  in  respect  to  the 
remainder  in  the  share  set  apart  for  the  benefit  of  each  child 
during  life,  but  it  goes  to  his  or  her  heii-s  at  law  to  be  equally 
divided  between  them. 

All  concur. 


r 


Michael  Bowen,  Respondent,  v.  Michael  Sweeijet  et  aJ*, 

Appellants, 

Bowen  v.  Sweeney,  89  Hun,  359,  aflarmed. 

(Argued  December  9,  1897;  decided  January  11,  1898.) 

Appeal  from  an  order  of  tlie  GU>nerjil  Term  of  the  Supreme 
Court  in  the  first  judicial  department  ami  from  the  judi^ment 
entered  thereon  October  23, 1895,  which  affirmed  a  final  judg- 
ment in  an  action  of  partition,  an  interlocutory  judgment  and 
an  order  denying  a  motion  to  set  aside  a  verdict  and  for  a  new 
trial. 

William  IL  Arnoux  and  Francis  d  Devilin  for  appellants, 

Flamen  B.  Candler  diX\6.  Robert  W.  (7a?i£?^*r  for  respondent 

Order  and  judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Joseph  Albert,  as  Administrator  of  LoRiirrTA  Albert, 
Deceased,  Appellant,  -y.  The  A  lb  ant  Eailwat, 
Kespondent. 

Albert  v.  Albany  Eailway  Co.,  5  App.  T^W.  544,  affirmed. 
(Argued  December  9,  1897;  decided  Jauuary  11,  1898.) 

Appeal  from  a  jirdgment  of  the  AjTpellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
27,  1896,  npon  an  an  order  reversing  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  verdict  and  granting  a  new  trial,  and 
also  from  an  order  entered  October  t,  1896j  amending  the 
order  of  reversal. 

J.  Newton  Fiero  for  appellant. 

Simon  W.  Rosendale  for  respondent. 

Judgment  and  order  affirmed,  wit!i  costs,  on  opinion  below, 
and  judgment  absolute  ordered  for  defendant  on  th« 
stipulation. 

All  concur,  except  O'Brien,  J.,  not  voting. 
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Cathakinb  a.    Whitlocb:,   Respondent,  v.   The   Town  op       i68    124 
Brighton,  Appellant. 

Whitlfx^Tc  V.  Town  of  Briglit&n,  2  App.  Div.  21.  affirmed. 
(Argued  December  10,  1807;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  26,  1896,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  from  an  order  of  tho 
Appellate  Division  which  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

Theodore  Bacon  for  appellant. 

WiUicmi  F.  CogaweU  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


WiixiAM  H.  Clapp,  Respondent,  v.  The  Town  of  Ellington, 

Appellant. 

Clapp  V.  Town  of  Ellington,  87  Hun,  542,  affirmed. 
(Argued  December  13,  1897;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  June 
28,  1895,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  also  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Frank  W,  Stevens  for  appellant. 

A.  C.  Wade  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Haight,  J.,  not  sitting. 


au.t:iiu.v/xvxij.i  u^ix* 


WiLiJAM  B.  Davenport,  Public  Adrntnietratorj  as  Adminifl- 
trator  of  Michael  J.  Garry,  Deceased,  Respondent,  v, 
Thomas  Morrissy  et  al.,  as  Executore  of  Thomas  Garev, 
Deceased,  Appellants. 

Davenport  v.  Morrissey,  14  App.  Div.  58fl,  affirmed. 
(Argued  December  14, 1897;  decided  JaQutiry  l\,  1808.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  9,  1897,  upon  an  order  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee  and  granting 
a  new  trial  before  another  refei*ee, 

Samuel  TJntennyer  and  Louh  Marshall  for  appellants. 
Charles  H.  Otis  for  respondent- 
Judgment   affirmed,  with   costs,  on    opinion   below,    and 

judgment  absolute  ordered  for  plaintiff  in  accordance  with 

stipulation. 
All  concur. 

J.  Martin  White  et  al.,  Respondeiittv,  tJ,  Jons  C.  Schreibkr, 

Appellant. 

WJnte  V.  Schreiber,  86  Hun,  348,  affiroicd. 

(Argued  December  14,  1897;  decided  Jaaaary  11,  18fl8.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  7,  1805,  which  affirmed  a  judgment  in  favor  of  plaintiffs 
entered  u[)on  a  verdict,  and  also  affirmed  an  order  denving  a 
motion  for  a  new  trial. 

jP.  C.  J.  De  Ajigelis  for  appellant. 

William  Townsend  for  respoTidenta. 

Judgment  and  order  affirmed,  with  coste,  on  opinion  below. 
All  concur,  except  Martin  and  V'^ann,  JJ.,  not  twitting. 
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Edward  C.  Jones  et  al.,  Respondents,  v.  Chaelks  F.  Galb, 
as  Receiver  of  The  Elmira  National  Bank,  Appellant. 

Jones  y.  Gale,  11  App.  Div.  632,  affirmed. 

(Argued  December  14,  1897:  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  23,  1896,  upon  an  order  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

George  J,  Sicard  for  appellant. 

Samud  D,  Halliday  for  respondents. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 

Estelle  Floyd,  as  Administratrix  of  Wallace  J.   Flotd, 
Deceased,  Appellant,  v,  Elizabeth  Floyd,  Respondent. 

Floyd  V.  Floyd,  89  Hun,  604,  affirmed. 

(Argued  December  15,  1897:  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  23,  1895,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at  Cir- 
cuit without  a  jury. 

ThoTYiOB  J,  Ritch^  Jr.^  for  appellant. 

Timothy  M.  Griffing  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  O'Brien  and  Bartlett,  JJ.,  who  dissent. 


Eliza  W.  Randall,  Appellant,  v,  Arington  II.  Cabman,  as 
Assignee  of  Seward  S.  Smith,  Respondent. 

Bandall  v.  Carman,  89  Ilun.  84,  affirmed. 

(Argued  December  15,  1897;  decided  January  11,  1898.) 

Appeal  from  a  judgment  of  the  General   Term  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
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September  28,  1895,  which  reversed  a  judgment  m  faror  of 
plaintiff  entered  upon  a  decision  of  the  euurt  on  trial  at  Cir- 
cuit without  a  jury  and  dismissed  the  complaiiit. 

Thomas  J,  Bitchy  Jr,^  for  appellant. 

Timothy  M.  Chnffimg  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
AU  concur. 

George  Borgfeldt  &  Co.,  Appellant,  ^»  George  B,  Wood 
et  al,  Kespondenta. 

Bm-gfeldt  v.  Wood,  92  Hun,  260,  affirmed, 

(Argued  December  16,  1897;  decided  January  11,  1808,) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourtli  judicial  department j  entered 
January  15, 1896,  upon  an  order  affirniiiig  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict  directed  hy  the  court. 

James  Dunne  and  Charles  E,  Mt^  for  appellant, 

Charles  W,  Andrews  for  respondents. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 

Lewis  R.  Stegman,  as  Late  Sheriff  of  Kings  County,  Respond* 
ent,  -y.  Henry  S.  Hollingsworth,  Apptjllant, 

Stegman  v.  Ilollingswarth^  6  App.  Div.  0()fl,  afflrmed. 
(Argued  December  16,  1897;  decided  Jimuary  11,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  7,  1896,  upon  an  order  affirming  a  judgment  in  favor  of 
plaintifiE  entered  upon  a  verdict. 

Fernando  Solinger  for  appellant, 

George  Lawyer  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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ACCOUNTING. 
See  Executors  akd  Administba- 

TORS,  1. 


ACCRETION. 
See  Riparian  Rights,  6. 

ACCUMULATIONS. 

/Se<?  Trusts,  7. 

ACKNOWLEDGMENT. 

See  Assignment,  6,  7. 

ACTION. 

See  Contract,  1,  6. 
Corporations,  21. 
Equity,  1. 
Guardian  and  Ward,  1. 

ADMINISTRATORS. 

See  Executors  and  Administra- 
tors. 

ADMISSIONS. 
See  Evidence,  22. 

ADULTS. 

.S^Tax,  20. 

ADVERSE  POSSESSION. 
See  Real  Property,  11. 

AGENT. 

See  Principal  and  Agent. 
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AGREEMENT. 
See  Corporations,  22. 

ALIENATION. 
See  Will,  41. 

ALIENATION  (SUSPENSION  OF 
POWER  OF). 

See  WiiJ.,  8,  14,  15,  87. 

ALIENS. 
See  Will,  32,  38. 


AMENDMENT. 

See  Appeal,  9. 
Courts,  6-8. 


ANIMALS. 

Damestie  Animals —  Vicious  Pro- 
pensity. The  fact  that  a  pair  of 
ordinarily  manageable  and  gentle 
horses  on  one  occasion  broke  from 
their  driver  and  ran  away  on  a 
public  street,  through  fright 
naturally  following  from  the 
conduct  of  third  parties,  does 
not  of  itself  constitute  a  vicious 
propensity;  nor  does  knowledge 
thereof  render  their  owner  liable, 
in  the  absence  of  negligence,  if  he 
thereafter  uses  them  and  they 
again  run  away  from  the  same 
cause,  and  injure  another.  Benoit 
V.  Troy  cfe  L.  R.  R.  Co.  223 

See  Negligence,  3. 


ANNUITIES. 
See  Will,  1. 

ANSWER. 
See  Appeal,  18-20. 
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INDEX. 


APPEAL. 

1.  Eetersalby  General  Term  —  New 
Trial.  On  appeal  from  a  judg- 
ment of  a  late  General  Term  re- 
versing a  judgment  in  favor  of 
an  infant  for  damages  for  personal 
injuries  alleged  to  have  been  suf- 
fered through  the  negligence  of 
the  defendants  as  owners  of  leased 
premises,  and  dismissing  the  com- 
plaint upon  the  merits,  where 
there  had  been  a  motion  for  a  new 
trial  on  the  grounds  that  the  ver- 
dict was  against  the  weight  of 
evidence  and  excessive,  and  the 
order  of  reversal  did  not  state 
whether  it  was  based  on  the  law 
or  the  facts,  held,  that  the  reversal 
should  be  modified  so  as  to  order 
a  new  truil — it  not  appearing 
that  other  evidence  might  not  be 
in  existence  which  might  mate- 
rially change  the  facts.  Canamn 
V.  Stuytesant,  84 

2.  Motion  to  Dismiss  —  Frivolous  Ex- 
ceptions.  To  sustain  a  motion  to 
dismiss  an  appeal  before  arsu- 
ment,  on  the  ground  that  the  judg- 
ment below  has  been  unanimously 
affirmed  by  the  Appellate  Division 
as  to  the  facts  and  that  the  excep- 
tions in  the  case  are  frivolous,  the 
exceptions  must  be  so  obviously 
frivolous  on  their  face  as  to  re- 
quire no  argument  to  demonstrate 
it.   Bachrach  v.  Manhattan  B.  Co. 

178 

8.  Testamentary  Trmt.  Where  there 
remains  a  possibility  that  the  con- 
tingencies contemplated  by  a  will, 
upon  which  remainders  to  the  im- 
mediate beneficiaries  of  a  trust  may 
be  defeated,  will  happen,  the  ques- 
tion as  to  whether  certain  items  are 
to  be  treated  as  income  or  Jis  capital 
is  one  in  which  the  trustees  have 
a  legal  interest  sufficient  to  war- 
rant an  appeal.   McLouth  v.  Hunt^ 

179 

4.  Question  of  Fact.  On  appeal  from 
a  judgment  of  reversal,  the  Court 
of  Appeals  cannot  review  a  de- 
cision of  the  Appellate  Division 
upon  a  question  of  fact,  if  there 
was  any  evidence  to  support  the 
conclusion  of  the  Appellate  Di- 
vision.    Fiirchildv.  Edson.      199 

5.  Appellate  Division  —  Fin^l  Judg- 
ment on  Reversal,  Instead  of  New 


Trial.  Und  er  the  power  j 
by  the  Appellate  Division  to  grant 
to  either  party  the  judgment 
which  the  facts  warrant,  on  review 
of  a  decision  which  does  not  state 
separately  the  facts  found  (Code 
Civ.  Pro.  §  1022).  that  court  is  not 
required  to  grant  a  new  trial  on 
reversing  a  judgment  as  to  one  of 
several  parties,  but  may  properly 
order  final  judgment  against  him 
when  it  is  apparent  that  the  facts 
were  all  disclosed  and  could  not 
be  changed  on  a  new  trial.        Id. 

6.  Presumption  of  Question  of  Law. 
Where,  in  an  action  tried  by  the 
court  or  a  referee,  the  decision  did 
not  state  separatel v  the  facts  found 
(Code  Civ.  Pro.  |  1022),  whether 
the  Appellate  Division,  upon  its 
review,  either  reverses  and  orders 
a  new  trial,  or  grants  a  final  judg- 
nieut  to  either  party,  if  its  order 
is  silent  as  to  the  grounds,  section 
1338  controls  and  requires  the  pre- 
sumption that  the  reversal  was 
upon  a  question  of  law.  Bomeisler 
V.  Forster.  a» 

7.  Scope  of  Review  by  Court  of  Ap- 
peals. Upon  appeal  from  an  order 
and  judgment  of  the  Appellate 
Division,  reversing  a  judgment  in 
favor  of  the  plaintiff  and  dismi^- 
ing  the  complaint  upon  the  merits, 
in  an  action  tried  by  the  court  or 
a  referee,  where  the  decision  did 
not  state  separately  the  facts  found 
and  the  order  of  the  Appellate  Di- 
vision is  silent  as  to  its  grounds, 
the  review  by  the  Court  of  Appeals 
is  confined  to  the  consideration  of 
whether,  upon  the  decision  made 
by  the  trial  court  upon  the  facts, 
the  legal  conclusion  followed  that 
the  plaintiff  w^as  entitled  to  the 
relief  awarded  him  and,  if  there 
was  no  error  in  that  respect, 
whether  there  were  errors  of  law 
committed  in  the  rulings  upon  the 
trial,  which  would,  in  any  event, 
have  justified  a  reversal  of  the 
judgment  and  rendered  a  new 
trial  necessary.  Id. 

8.  Appeal  from  Reversal  of  Judgment 
on  Verdict.  An  appeal  does  not 
lie  to  the  Court  of  Appeals  from 
a  judgment  of  an  Appellate  Di- 
vision of  the  Supreme  Court,  re- 
versing a  judgment  and  order  and 
granting  a  new  trial,   when  the 
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appeal  to  the  Appellate  Division 
was  Dot  only  from  a  judgment 
entered  upon  the  verdict  of  a 
jury,  but  also  from  an  order  deny- 
ing a  motion  for  a  new  trial  upon 
the  ground  that  the  verdict  was 
against  the  weight  of  evidence, 
and  the  order  of  reversal  does  not 
8tat«  whether  it  was  upon  the  law 
or  facts,  or  both.  Henavie  v.  N. 
T.  a  d  H.  R.  R.  R.  Co.  278 

9.  Code  Civ.  Pi-o.  %\d2^  — Amend- 
ment—  Jury  Trial.  The  substi- 
tution of  the  words  "a  determina- 
tion in  the  trial  court"  for  the 
words  "a  decision  of  the  trial 
court  upon  a  trial  without  a  jury," 
in  section  1338  of  the  Code  of 
Civil  Procedure,  by  the  amend- 
ment of  1895  (Ch.  94!$),  did  not 
extend  the  right  of  review  by  the 
Court  of  Appeals  of  a  reversal  of 
a  judgment  entered  upon  the  ver 
diet  of  a  jury.  Id. 

10.  Appelhite  Dimsion  —  Reversal  — 
New  Trial.  The  Appellate  Di- 
vision, upon  reversing  a  judg- 
ment, must  grant  a  new  trial  unless 
it  is  manifest  that  no  possible 
proof  applicable  to  the  issue  could 
entitle  the  respondent  to  recover. 
Hdler  v.  Cohen.  299 

11.  Capital  case —  Interference  icith 
Verdict.  AVhen  it  appears  that  the 
facts  and  circumstances  testified  to 
justified  the  jury  in  finiing  that 
the  homicide  was  intentional,  and 
that  it  was  the  result  of  sufficient 
deliberation  and  premeditation  to 
warr.int  the  verdict  of  murder  in 
the  first  degree,  the  Court  of  Ap- 
peals will  not  i-nterfere  with  the 
determination  of  the  jury  upon 
the  facts.      People  v.  Suttierland. 

845 

12.  Crimin^al  Trial  —  Striking  out 
Testimony.  Where,  on  a  criminal 
trial,  the  whole  testimony  of  a  wit- 
ness called  by  the  prosecution  was 
stricken  out  by  the  court,  and  the 
greater  part  of  the  testimony  was 
objected  to  by  the  defendant,  and 
the  record  discloses  no  objection 
to  its  being  stricken  out,  it  must 
be  assumed  that  the  defendant 
consented;  and,  consequently,  if 
any  error  was  committed  in  its 
admission  or  in  striking  it  out, 
and  directing  the  jury  to  disre- 


gard it,  the  defendant  is  not  in  a 
position  to  avail  himself  of  it  on 
appeal.     People  v.  Koerner,       355 

13.  Capital  Case  —  Striking  out  Tes- 
timony. The  striking  out  by  the 
trial  court  of  the  whole  testimony 
ofa  witness  called  by  the  prosecu- 
tion, does  not  furnish  a  ground  for 
thj3  reversed  of  a  judgment  of 
death,  when  it  is  obvious  that  the 
substantial  rights  of  the  defend- 
ant could  not  have  been  affected 
by  eliminating  that  testimony  from 
the  case  and  directing  the  jury  to 
disregard  it.  Id. 

14.  Criminal  Tnal  —  Order  of  Proof 
—  Discretion  of  Court.  Upon  the 
trial  of  a  criminal  action  it  is  in 
the  discretion  of  the  court  to  per- 
mit the  prosecution-  to  give  evi- 
dence in  aid  of  its  original  case, 
after  the  defense  has  rested  :  and 
a  judgment  will  not  be  disturbed 
on  appeal,  on  account  of  the  grant- 
ing of  such  permission,  when  the 
record  di.scloses  no  abuse  of  discre- 
tion. Id. 

15.  Capital  Case — Self -contradictory 
Eeidence.  The  fact  that  evidence 
given  by  a  witness  for  the  prose- 
cution m  a  capital  case  was  con- 
tradictory of  that  previously  given 
by  him  and  wjis  improbable,  does 
not  warrant  the  Court  of  Appeals 
in  reversing  the  judgment  upon 
the  ground  that  the  evidence  was 
not  entitled  to  credit,  where  the 
credibility  of  the  witness  and  the 
effect  to  be  given  to  his  evidence 
were  clearly  for  the  jury  to  deter- 
mine, and  the  trial  court,  at  the 
defendant's  re(|uest,  charged  that 
if  any  of  the  witnesses  had  will- 
fully testified  falsely,  the  jury  had 
a  right  to  disregard  such  testimony 
even  though  it  was  not  contra- 
dicted or  impeached,  and  it  is  ap- 
parent that  the  verdict  was  not 
dependent    upon    that    evidence. 

Id. 

16.  Insanity  as  a  Defen^K —  Charge 
to  Jury.  When  all  supposed  er- 
rors in  the  principal  charge  to 
the  jury,  upon  the  defense  of 
insanity,  have  been  eliminated 
from  the  case  by  the  court  in 
charging  as  requested  by  the  de- 
fendant, and  the  jury  was  in- 
structed in  a  manner  which  pre- 
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veioted  any  mlsapprebeDsiOD  by  it 
an  to  the  law  control  lin|^  the 
question,  exceptions  to  tlio8c  por- 
tions of  thf*  pHooipal  charge  will 
not  avail  on  appviil.  Id. 

17,  Cerfif€4  Qn^^tioTi.  While,  on 
an  app*ml  ^yy  eertifieatiou,  the 
Court  of  A p peak  i?^  i  oiiriiied  to 
the  qu(!stion  ci^rtitied,  it  m  its 
duty  to  ascertain  all  t!ie  facts 
thnt  rtuse  the  q  neat  ion,  s^)  ilmt 
it  can  he  decided  as  an  existing 
issue  hot w ecu  the  partie,^  and  the 
daui^er  of  passinpf  upon  merely 
abstmct  proposi  lions  avoidecf. 
Bajcter  v.  MelhmndL  iSZ 

18.  Bern  it  rrer  to  A  UJfirer  —  Siijldenrt/ 
of  Co  mplii  J  tit  T  h  e  a  *  rt  i  lie*  i  ( 4  n  es  - 
tton  whi'tlKT  the  defeusefontaiued 
in  the  answer  h  insufficient  in 
law  upon  the  face  thereof  to  eon- 
fltltutc  a  (iefense,  invoktrs  the 
Judgment  of  the  Court  of  Appeals 
upon  the  IfLw  of  till!  cnf^e  hs  pre- 
Bentetl  by  the  complaint  and  the 
answer,  and  requires  an  exami- 
nation of  tlie  record  to  see 
whuther  the  allegations  of  tlie 
complaint  are  suftieient  to  consti- 
tute a  cause  of  actiou.  LL 

19*  Cfmiptftiiit  in  Ttpo  Counts —  Gen- 
ernl  Ihtnnt'iYr  tn  JJefifise.  When 
the  torn  plaint  contaiiiis  two  couiits. 
ami  the  dt'feuRe  dcmnrrrd  to  is 
generaL  ho  that  it  Jipplies  to  either, 
the  demurrer  nuisL  he  exam  hied 
tipon  the  merits  unless  hoth  counts 
are  def eeti ve ;  ht it  if  nei the r  con n t 
Bets  forth  a  cause  of  action,  the 
sutticicucy  of  the  pleading  de- 
aiurrud  to  cannot  he  considered. 

Id, 

20.  Avffnmrfit  on  St/ffiei'in/^i/  of  Com- 
plaint.  Upon  the  certified  ques- 
tion whether  the  defense  con- 
tjiined  in  the  answer  is  insuffi- 
cient in  law  upon  the  face  thereof 
to  constitute  a  defense,  the  rvrgu- 
ment  of  eounsel  shoukl  include  11 
discussion  of  the  sufficiency  of  the 
complaint.  I(L 


3L  Oemral  Ejrcepiion.  Upon  an 
appeal  to  the  Court  of  Appeals,  a 
groeml  exception  to  the  findings, 
taken  after  the  close  of  the  trial, 
miien  there  was  no  opportimity  t(^ 
meet  the  point  by  amendment  or 


otherwise,  cannot  be  relied  iipoii 
to  raJi^e  any  <iuestion  which,  if 
properly  niised  during  the  trial, 
might  have  been  successfuily  met 
and  answered.    Bailg  v,  Uornthd. 

648 

23.  Appellate  Di^imoii  ^  Praef  kf  ^ 
MtMtifimt  ion  of  Jh  (Ir^men  t .  \V  IjcD , 
on  appeal  froin  a  judgment  award- 
ing the  plaiatiff  a  gT^>w>  sum,  in  a 
common-law  action  tipon  sevenil 
diHtiiict  rausf^s  of  action  where tiie 
amouiil  claimeil  on  each  is  definite 
and  ei tally  separable,  it  appears 
that  the  plaintiff  i^  entitled  ro  re 
coTer  upon  one  cause  of  aetioUt 
hut  under  no  circumstances  could 
he'  recover  npon  either  of  the 
others,  tiie  Appelhite  Divi^^ion 
shouhl  not  rev^rrse  the  judgment 
and  order  a  new  trial  unleks  the 
pliiintiff  sriptdates  to  reduce  the 
judgment,  hut  it  should  modify 
the  jtMli:mfnt  by  making  the 
pre* per  reductions,  and  then  affirm 
it  a^  modified.  Fred  v.  Co.  'f 
Qfi^tuf.  mi 

33.  Judginent  of  Cottrt  nf  AppeaU. 
If  the  Appelhite  Division,  in  such 
a  case,  reverses  the  jtidgmcnl  and 
orders  a  new  trial  unless  the  plain- 
tiff stipulates  to  reduce  the  judg- 
ment, the  Court  of  Appeals,  on 
appeid  by  the  phdntin  wilh  a 
stipulation  for  judgment  abso- 
lute, can  render  the  judgment  of 
mod  iff  rat  ion  and  affirmance  which 
should  have  been  rendered  by  the 
Appellate  Division.  "  J<^ 

24.  Uererml  hif  Appilh^Ui  Dtrt^n  on 
I^hrtu—  fit:ntw.  The  power  of  the 
Appellate  Division  to  reverse 
upon  the  facts,  after  a  trial  by  the 
court  or  a  referee,  is  limited  to 
cases  in  which  the  findings  ars 
unsupported  by  testimony,  or  are 
against  the  weight  of  eviilence. 
Where  the  findings  are  in  arconl- 
ance  with  the  coucede*!  fact^  or 
the  u  neon  trover  ted  testimony,  the 
Appellate  Division  is  not  author- 
izea  to  revcrsiC  upon  the  facts; 
and,  if  it  does,  a  question  of  la^ 
is  presented  which  the  Court  of 
Appeals  may  properly  review, 
Ikrtedid  v.  Arnoux.  715 

2.^.  Pf>wr,rn  of  AppfllfHf  Ih'rmtTn  — 
I^nermt  —  Netc  Ttial  ^-  Final 
Jttdgment.  In  exemsing  the  power 
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conferred  upon  it  to  reverse  or 
afflrnx,  wholly  or  partly,  or  to 
modify,  the  judgment  appealed 
from,  and  to  grant  a  new  trial  if 
necessary  or  proper  (Code  Civ. 
Pro.  §  1817),  and  to  grant  to 
either  party  the  judgment  which 
the  facts  warrant  (§  1022),  the  A.p- 
pellate  Division,  on  reversing  a 
judgment,  must  grant  a  new 
trial,  and  cannot  properly  ren- 
der a  final  judgment  for  the  ap- 
pellant, unless  the  facts  are  con- 
ceded or  undisputed,  or  are  est*ib- 
lished  by  official  record  or  found 
by  the  trial  court,  or  it  appears 
that  no  possible  state  of  proof 
applicable  to  the  issues  will  en- 
title the  respondent  to  judgment. 
This  rule  applies  to  actions  in 
equity  as  well  as  to  actions  at  law. 

Id. 
See  Costs. 

Crimes,  9, 11,  20,  22,  24. 

Practice. 

Tax,  21. 


APPELLATE  DIVISION. 

See  Appeal,  5,  6,  10,  22,  23,  24,  25. 
Courts,  11. 
Supreme  Court,  1,  2. 


APPOINTMENT    (POWER   OF). 
See  Will,  14,  15. 

APPRAISAL. 
See  Tax,  10,  11. 

APPROPRIATIONS. 
See    Constitutional    Law,    7-10. 

ARGUMENT. 
See  Appeal,  20. 

ASSESSMENT. 

1.  AMessmeiU  for  Local  Improvement 
—  Collateral  Atta'Ck.  A  party  can- 
not dispute,  by  a  collateral  attack 
(as,  by  an  action  to  set  aside  the 


assessment  upon  his  property  and 
enjoin  its  collection),  the  correct- 
ness of  a  municipal  assessment  for 
a  local  improvement,  where  mere 
irregularities,  or  errors  of  a  formal 
nature,  have  been  committed,  or 
where  the  ground  of  complaint  is 
in  the  excess  of  the  amount  of  the 
assessment  over  his  due  propor- 
tion. The  remedy  in  such  a  case 
is  by  certiorari.  Go.  of  Monroe  v. 
City  of  Bochester.  570 

2.  Unequal  Assessment.  Proof  of 
facts  showing  merely  a  grossly 
unequal  assessment  for  a  local  im- 
provement does  not  permit  the  in- 
ference that  the  municipial  officers 
adopted  some  erroneous  principle 
which  resulted  in  the  injustice 
complained  of  and  which  justifies 
the  intervention  of  the  court,  when 
appealed  to  through  an  action  to 
vacate  the  assessment  on  the  plain- 
tiff's property.  Id. 

3.  Erroneous  Rule  or  Principle  — 
Transgression  of  Jurisdiction.  To 
justify  relief  through  an  action  to 
set  aside  an  unequal  local  assess- 
ment on  the  plaintiff's  property,  it 
must  appear  that,  in  the  methods 
pursued  in  making  the  assessment, 
the  inequality  was,  or  may  have 
been,  due  to  some  erroneous  rule 
or  principle.  The  facts  should 
show  that  the  municipal  officers 
had  transgressed  their  jurisdiction 
and  that,  in  making  the  assessment, 
they  had,  in  fact,  disregarded  the 
ordinance  or  resolution  from  which 
they  derived  their  sole  authority 
to  act.  Id. 

4.  Cloud  on  Title  —  ExtHnsie  Em- 
dence.  The  rule  allowing  equi- 
table relief  by  way  of  removal  of 
cloud  on  title,  when  the  claim  or 
lien  purports  to  affect  real  estate 
and  appears  on  its  face  to  be  valid, 
and  the  defect  in  it  can  be  made  to 
api)(»ar  only  by  extrinsic  evidence, 
which  will  not  necessarily  appear 
in  proceedings  to  enforce  the  lien, 
applies  to  an  action  which  collat- 
erally attacks  a  local  assessment, 
by  seeking  to  set  it  aside;  but  the 
extrinsic  evidence,  resorted  to  in 
such  action,  must  show  the  defect 
relied  upon  to  be  one  affecting 
the  jurisdiction  of  the  municipal 
officers.  Id, 
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5.  Fh^ts  Showing  Vransgremon  of 
Jurisdiction  by  Municipal  Officers. 
A  case  for  relief,  in  an  action  to 
set  aside  a  municipal  assessment 
upon  the  plaintiff's  property  for  a 
street  opening,  is  made  out  when, 
in  addition  to  facts  showing  that 
the  plaintiff's  assessment  was  ex- 
cessive and  unequal,  it  appears 
that  whereas  the  ordinance  of  the 
common  council  described  specifl- 
csiWy  a  certain  territory  as  the 
portion  of  the  city  which  was 
deemed  benefited  and  proper  to  be 
assessed  for  the  whole  expense  of 
the  improvement,  and  required 
that  the  assessment  should  be 
made  by  the  assessors  upon  the 
property  described,  the  facts  dis- 
close that  the  assessors  allowed 
themselves  a  latitude  of  authority 
in  excess  of  that  conferred  and 
undertook  to  make  exemptions 
with  respect  to  the  properties 
within  the  territory  of  assessment: 
that,  after  grading  the  territory 
into  districts,  they  failed  to  apply 
a  uniform  rule  in  assessing  the 
property  so  graded ;  and  that  they 
m*ade  unauthorized  distinctions 
with  respect  to  the  uses  of  the 
properties  coming  under  the 
assessment.  Id. 

See  Tax,  21. 


ASSIGNMENT. 

1.  Oeneral  Assignment  —  Foreign 
Corporations.  A  corporation  of 
another  state  has  power  to  make  a 

general  assignment  for  the  bene- 
t  of  creditors  under  the  laws  of 
this  state,  provided  the  assign- 
ment is  also  valid  under  the  law 
of  the  domicile  of  the  corporation. 
Bogers  v.  Pell.  518 

2.  Power  i?i  Directors.  When  neither 
statute  nor  by-law  regulating  the 
subject  is  shown,  the  power  of 
a  foreign  corporation  to  make  a 

feneral  assignment  resides  in  its 
irectors.  Id. 

3.  President  Authorized  to  Make  As- 
signment. A  resolution  by  the 
board  of  directors  of  an  insolvent 
foreign  corporation,  ''that  the 
company  execute  a  general  assign- 
ment," without  specifically  depu- 
ting any  one  to  act,  held,  to  au- 


thorize its  president  to  make  an 
assignment  for  the  company.    Id* 

4.  Selection  of  Assignee.  The' presi- 
dent of  a  foreign  corporation, 
authorized  by  the  directors  to 
make  a  general  assignment  for  the 
company  for  the  benefit  of  its 
creditors,  has  no  power  to  select 
himself  as  assignee,  in  the  absence 
of  express  authority  to  that  effect. 
If  he  does  select  himself  without 
such  authority,  his  action  is  not 
thereby  rendered  absolutely  void, 
but  voidable  at  the  election  of  the 
company.  Id. 

5.  Wrongful  Selection  of  Asngnee. 
The  error  of  the  president  of  a 
foreign  corporation  in  selecting 
himself  as  general  assignee  of  the 
company,  without  express  author- 
ity, and  not  questioned  by  the 
company,  is  not  available  to  hos- 
tile third  parties,  such  as  judg- 
ment creditors,  except  to  make 
use  of  it  upon  an  application  to 
the  proper  authority,  for  the  re- 
moval of  the  assignee  as  a  person 
unfit  to  discharge  the  duties  of  the 
trust.  Id. 

6.  Written  Acknowledgment  of  As- 
signment. A  written  acknowl- 
edgment, adequate  to  meet  the 
requirements  of  the  statutes  of 
this  state  relating  to  the  subject, 
is  a  prerequisite  to  the  passing  of 
title  to  property  covered  by  a 
general  assignment  for  the  benefit 
of  creditors.  Id. 

7.  Venue  of  Acknowledgment —  Ques- 
tion  of  Fact.  Where  the  venue 
of  an  official  certificate  of  ac- 
knowledgment of  a  general  assign- 
ment made  by  a  foreign  corpora- 
tion names  one  state  and  the  testi- 
mony of  an  interested  witness 
names  another  state  as  the  place 
where  the  acknowledgment  was 
taken,  a  question  of  fact  is  raised 
as  to  the  jurisdiction  of  the  cer- 
tifying officer.  Id. 

See  Fraudulent  Ck)NVEYANCE8,  1, 


ATTACHMENT. 

1.  Ijevy —  Certified  Copy  of  Warrant. 
To  effect  a  compliance  with  the 
provision  of  the  statute  (Code  Civ. 


Pro.  §  649,  subd.  3),  that  property 
incapable  of  manual  delivery  may 
be  attached  '  *  by  leaving  a  certified 
copy  of  the  warrant,  and  a  notice 
showing  the  property  attached, 
with  the  person  holding  the  same," 
thp  paper  left  as  a  copy  of  the 
warrant  must  be  duly  certified  by 
the  sheriff  having  the  custody  of 
the  original  warrant,  over  his  sig- 
nature, to  be  a  copy  of  the  original 
warrant.  Caurtney  v.  Eighth  Ward 
Bank.  688 

2.    Nbneomplianee     with     Statute.  1 
Leaving  a  paper,  purporting  to  be  , 
a  copy  of  a  warrant  of  attachment ! 
and  indorsed  "copy,"  and  having  j 
indorsed    upon    another    fold    a  I 
notice,  signed  by  the  sheriff,  that 
certain  property   "  is  hereby  at-  | 
tached  by  virtue  of  the  inclosed 
warrant,"  does  not  satisfy  the  stut-  j 
utory  requirement  of  a  certified 
copy  of  the  warrant.  Id.  | 


ATTORNEYS. 

See  Courts,  8-10. 
Will,  35. 


AWARD. 

See  BiXGHAMTON  (City  of). 
Buffalo  (City  of),  1-3. 


BANKS. 
See  Tax,  12-17. 

BANKING. 
See  Bills,  Notes  and  Cuecks,  1,  2. 

BENEFICIARIES. 

See  Trusts.  3. 
Will,  5,  35. 

BEQUEST. 
See  Will,  3,  4,  6,  27. 

BILLS,   NOTES  AND  CHECKS. 

1,  Promissory  Notes  —  Reneical. 
Whether  the  taking  of  a  renewal 
note,  by  a  bank,  is  in  payment,  or 


merely  in  extension,  of  the  obliga- 
tion represented  by  the  previous 
note,  depends  upon  the  intention 
of  the  parties,  as  manifested  by 
the  facts  and  circumstances  at- 
tending the  transaction.  In  re 
Utica  Nat.  Brewing  Co.  268 

3.  Avoidance  of  Presumption  of  Pay- 
ment. A  conclusive  finding,  that 
there  was  no  intention  on  the  part 
of  any  of  the  parties  to  renewal 
notes  taken  by  a  bank,  or  on  the 
part  of  the  bank,  to  pay  the  former 
notes,  or  that  the  taking  of  the 
new  notes  was  to  have  the  effect 
of  such  payment,  but  that,  on  the 
contrary,  ft  was  the  intention  of 
all  parties  to  extend  the  time  of 
payment  of  the  former  notes  by 
renewals  thereof,  destroys  what- 
ever presumption  of  payment 
might  arise  from  the  taking  of  the 
renewal  notes.  Id. 

3.  Consolidated  Co)*poration  —  Disso- 
lution —  Liability  for  Renetcal  Note 
of  Constituent  Corporation.  Where 
at  the  time  of  the  consolidation  of 
business  corporations  under  the 
statute  (L.  1893.  ch.  mX.^Setseq.), 
they  are  severally  indebted  to  a 
bank  upon  promissory  notes,  and 
the  notes  mature  and  are  renewed 
by  notes  of  the  same  amounts  and 
tenor  after  the  consolidation, 
which  new  notes  are  held  by  the 
bank  at  the  time  of  the  commence- 
ment of  a  proceeding  for  the  vol- 
untary dissolution  of  the  consoli- 
dated corporation,  their  payment 
as  a  claim  against  the  consolidated 
corporntion  cannot  be  defeated  on 
the  ground  that  the  taking  of  the 
renewal  notes  after  the  consoli- 
dation paid  the  notes  which  were 
outstanding  against  the  constitu- 
ent corporations  at  the  time  of 
their  consolidation  and  discharged 
the  consolidated  corporation  from 
its  statutory  liability  for  the  pay- 
ment of  the  debts  of  the  constitu- 
ent corporations,  where  it  is  es- 
tablished as  a  fact  that  the  taking 
of  the  renewal  notes  was  not  in- 
tended by  any  of  the  parties  to 
the  notes  or  to  the  tmnsaction  as 
a  payment,  but  merely  as  an  ex- 
tension, of  the  original  obliga- 
tions. Id. 

4.  Judgment  against  Constituent  Cor- 
poration.    Nor,  in  such  case,  does 


r 


792 


INDEX. 


the  fact  that  the  creditor  bank  has 
reduced  the  liability  of  the  con- 
stituent corporations,  upon  the 
notes  held  by  it,  to  judgment  dis- 
charge the  consolidated  corpora 
tion  from  its  statutory  liability 
for  the  payment  of  the  debts  of 
the  constituent  corporations.    Id. 

5.  UnauthoHzed  &ile  of  Treasury 
Stock  by  Managing  Stockholder — 
Liability  for  Proceeds.  Where  an 
agreement  for  the  consolidation  of 
corporations,  under  the  statute, 
signed  by  all  the  stockholders, 
and  providing  for  a  distribution 
among  them  of  the  common  stock 
and  a  portion  of  the  preferred 
stock,  provides  that  the  rest  of 
the  preferred  stock  shall  belong 
to  the  treasury  of  the  consolidated 
corporation,  to  be  disposed  of 
only  on  the  order  of  the  board 
of  directors,  and  one  of  the  stock- 
holders, having  practical  control 
of  the  consolidated  corporation, 
sells  some  of  its  treasury  stock 
without  any  resolution  of  the 
directors  authorizing  it,  and  pays 
a  part  of  the  proceeds  over  to  the 
corporation,  the  payment  may  be 
deemed  a  recognition  by  him  of  a 
liability  to  account  for  the  pro- 
ceeds of  all  the  treasury  stock  so 
sold  by  him,  and  warrants  the  set- 
ting off  of  the  balance  of  such 
proceeds  against  a  note  made  by 
one  of  the  constituent  corpora- 
tions, held  by  him.  Id. 


BINQHAMTON  (CITY  OF). 

Municipal  Corporations  —  Action 
to  Recover  Award  for  Land 
Taken  for  Street  —  Remedy  Pro- 
Tided  by  Ghirter.  While  the  city 
of  Binghamton  was  taking  the 
necessary  legal  steps,  under  its 
charter,  to  pay  an  award  for  land 
condemned  by  it  for  street  pur- 
poses into  court  (by  reason  of  a 
contest  between  the  original  owner 
of  the  land  and  a  person  who 
had  purchased  it  on  a  foreclosure 
sale  after  the  award  had  become 
final),  and  on  the  day  on  which 
the  mayor  approved  the  resolution 
of  the  common  council  for  such 
payment,  the  original  owner  be- 
gan a  common -law  action  against 
the  city  to  recover  the  award.  On 
the  next  day  the  award  was  duly 


paid  into  court.  The  city  charter 
provided  a  speedy  and  sufficient 
method  for  a  jucucial  determina- 
tion of  adverse  claims  to  awards 
so  paid  into  court.  Held  (without 
determining  under  what  circum- 
stances a  common-law  action  will 
lie  to  recover  an  award  in  the 
custody  of  a  municipality),  that, 
under  the  facts  disclosed,  the  ac- 
tion was  improperly  brought,  at 
a  time  when  it  could  not  be  jus- 
tified, and  that  a  dismissal  of  the 
complaint,  on  the  ground  that  the 
plaintiff's  remedy  was  confined  to 
the  proceedings  pointed  out  by  the 
charter,  was  proper.  Patterson 
y.  City  of  Bingmmton.  891 


BONDS. 

See  Corporations,  22. 

Gravesend  (Town  of),  1,  4 
Tax,  17. 


BOUNDARIES. 
See  Real  Property,  3,  4. 


BRIDGES. 

See  Counties,  1,  2. 
Negligence,  4. 


BROOKLYN  (CITY  OF). 
See  Gravesend  (Town  op),  1. 

BUFFALO  (CITY  OF). 

1.  Grade  Crossing  Act  —  Award  for 
Injury  for  Change  of  Grade  of 
Street.  Under  the  provisions  of 
the  Grade  Crossing  Act  of  the 
city  of  Buffalo  (L.  1888.  ch.  345, 
§  12,  amd.  L.  1890,  ch.  255)  which 
authorize  the  grade  crossing  com- 
missioners to  procure  the  appoint 
ment  of  commissioners  of  award 
when  they  have  decided  that  the 
grade  of  a  street  shall  be  changed 
and  that  any  property  may  be  in- 
jured by  the  improvement  **for 
which  the  owners  or  persons  in- 
terested therein  are  lawfully  en- 
titled to  compensation,"  an  injury 
to  property  by  change  of  grade 
of  the  street  (as,  by  am  overhead 


viaduct)  may  be  the  subject  of  an 
award  to  the  owners  or  persons 
interested,  although  the  property 
is  not  actually  taken.  Matter  of 
Grade  Cromng  Conirs.  550 

2.  *'  Lawfully  Entitled  to  Compensa- 
tion."' This  is  so,  even  on  the  as- 
sumption that  the  words  **are 
lawfully  entitled  to  compensa- 
tion "  refer  to  such  right  of  com- 
pensation as  was  already  author- 
ized by  existing  laws  and  did  not 
create  any  new  right,  since  at  the 
time  of  their  enactment  abutting 
property  owners  were  lawfully 
entitled,  under  the  city  charter, 
to  compensation  for  injuries 
caused  by  a  change  of  street 
grade,  when  made  by  the  city.  Id. 

8.  Gi'ade  Cromng  Act  —  Commis- 
sioners of  Award  for  Injury  from 
Change  of  Grade.  Under  the 
Grade  Crossing  Act  of  the  city 
of  Buffalo,  the  power  to  measure 
and  determine  the  injury,  as  well 
as  to  award  compensation,  is 
vested  in  the  commissioners  ap- 
pointed by  the  court  on  the  ap- 
plication of  the  grade  crossing 
commissioners;  and  their  appoint- 
ment cannot  be  refused  on  the 
ground  that  the  injury  to  abut- 
ting property,  not  actually  taken, 
by  a  chitnge  of  street  grade  (as, 
by  carrying  the  street  over  a  rail- 
road subway),  is  apparently  slight 
and  the  damages  apparently  of 
little  consequence.  Matter  of 
Grade  Crossing  Conirs.  561 


BXnLDINQ  CONTRACT. 
See  Contract,  5. 

BUSINESS  CORPORATIONS. 
See  Bills,  Notes  and  Checks,  ^-5. 

CANDIDATES. 
See  Officers,  5. 

CAPITAL. 

fiee  Partnership,  G,  7. 
Tax,  2. 
Trusts,  2,  3. 
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CAPITAL  STOCK. 
See  Tax,  8,  4. 

CAUSE  OF  ACTION. 

See  Binghamton  (City  of). 
Husband  and  Wife. 
Insurance,  9. 

CERTIFIED  COPY. 
See  Attachment,  1,  2. 

CERTIFIED  QUESTION. 
See  Appeal,  17. 

CERTIORARI. 

See  Assessment,  1. 
Tax,  21. 

CHALLENGE. 
See  Crimes,  2. 

CHANCERY  (COURT  OF). 
See  Courts,  4,  5. 

CHARGE  TO  JURY. 

See  Appeals.  16. 
Crimes,  4,  26,  27. 

CHARITABLE  INSTITUTIONS. 
See  Corporations,  1-14. 

CHARITABLE  TRUST. 
See  Will,  5. 

CHATTEL  MORTGAGE. 

See     Fraudulent     Conveyanceb, 
1,  2,  4,  5. 

CHILDREN. 
;  See  Tax,  19. 
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CIRCUMSTANTIAL  PROOF. 

iSe«  Evidence,  1. 

CITIES. 

See  Counties,  4. 

Municipal  Corporations. 

CLAIMS. 
See  Insurance,  1. 

CLOUD  ON  TITLE. 

S?d  Assessment,  4. 

CODE  OF  CIVIL  PROCEDURE. 
§  15— See  par.  12,  this  title. 

1.  § 649  —  Attachment  —  Levy—  Cer- 
tified Copy  of  Warrant.  To  effect 
a  compliance  with  the  provisions 
of  the  statute  (Code  Civ.  Pro.  §  649, 
subd.  3),  that  property  incapable 
of  manual  delivery  may  be  at- 
tached "by  leaving  a  certified 
copy  of  the  warrant,  and  a  notice 
showing  the  property  attached, 
with  the  person  holding  the  same," 
the  paper  left  as  a  copy  of  the 
warrant  must  bo  duly  certified  by 
the  sheriff  having  the  custody  of 
the  original  warrant,  over  his  sig- 
nature, to  be  a  ropy  of  the  original 
warrant.  Courtney  v.  Eighth  Ward 
Bank.  688 

2.  Idem  —  Non-compliance  with  Stat- 
ute. Leaving  a  paper,  purporting 
to  be  a  copy  of  a  warrant  of  at- 
tachment and  indorsed  "copy," 
and  having  indorsed  upon  another 
fold  a  notice,  signed  by  the  sheriff, 
that  certain  property  '"is  hereby 
attached  by  virtue  of  the  inclosed 
warrant,"  '  does  not  satisfy  the 
statutory  requirement  of  a  certified 
copy  of  the  warrant.  Id. 

8.  §  834  —  Disclosure  by  Physician. 
Where  the  testimony  of  a  physi 
cian  is  sought  to  be  excluded 
under  section  834  of  the  Code  of 
Civil  Procedure,  the  burden  is 
upon  the  party  seeking  to  exclude 
it  to  bring  the  case  within  the 
provisions   of    the    section.     He 


must  make  it  appear  not  only  that 
the  information  he  seeks  to  ex- 
clude was  acquired  by  the  witness 
while  attending  the  patient  in  a 
professional  capacity,  but  also 
that  it  was  necessary  to  enable 
him  to  perform  some  professional 
act.    People  v.  Koerner,  355 

4.  §  1000  —  Exceptions  Heard  by  Ap- 
pellate Division  in  First  Ingtance, 
The  Appellate  Division  of  the 
Supreme  Court  is  not  authorized 
to  dismiss  the  complaint  upon  the 
meiits,  upon  a  motion  for  a  new 
trial  upon  exceptions  ordered  to 
be  heard  by  it  in  the  first  instance, 
under  section  1000  of  the  Code 
of  Civil  Procedure.  Matthews  v. 
American  Central  Ins.  Co.         449 

5.  §  1022—  Apjkllnte  Ditision  —  Fi- 
nal  Judgment  on  Reversal,  Instead 
of  Neio  Trial.  Under  the  power 
possessed  by  the  Appellate  Di- 
vision to  grant  to  either  party  the 
judgment  which  the  facts  war- 
rant, on  review  of  a  decision 
which  does  not  state  separately 
the  facts  found  (Code  Civ.  Pro. 
g  1022),  that  court  is  not  required 
to  grant  a  new  irial  on  reversing 
a  judgment  as  to  one  of  several 
parties,  but  may  properly  order 
final  judgment  against  him  when 
it  is  apparent  that  the  facts  were 
all  disclosed  and  could  not  be 
Chan  ged  on  a  ne  w  trial.  Fairdi ild 
v.  Edson.  199 

See,  also,  par.  6,  7,  this  title. 

6.  §  \^\1  — Powers  of  Appellate  Di- 
vision —  Reversal  —  Xe^o  Trial  — 
Final  Judgment.  In  exercising 
the  power  conferred  upon  it  to  re- 
verse or  afiirm,  wholty  or  partly, 
or  to  modify,  the  judgment  ap- 
pealed from^  and  to  grant  a  new 
trial  if  necessary  or  proper  (Code 
Civ.  Pro.  S  1317),  and  to  grant  to 
either  party  the  judgment  which 
the  facts  warrant  (§  1022),  the  Ap- 
pellate Division,  on  reversing  a 
judgment,  must  grant  a  new  trial, 
and  cannot  properly  render  a  final 
judgment  for  the  appellant,  unless 
the  facts  are  conceded  or  undis- 
puted, or  are  established  by  official 
record  or  found  by  the  trial  court, 
or  it  appears  that  no  possible  state 
of  proof  applicable  to  the  issues 
will    entitle    the    respondent  to 


judgment.  Tbis  rule  applies  to 
actions  in  equity  as  well  as  to  ac- 
tions at  law.    Benedict  v.  Arnoux. 
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7.  §  1338  —  Presumption  of  Ques- 
tion of  Lriw.  Where,  in  an  action 
tried  by  tbe  court  or  a  referee,  the 
decision  did  not  state  separately 
tbe  facts  found  (Code  Civ.  Pro. 
§  1022),  whether  the  Appellate 
Division,  upon  its  review,  either 
reverses  and  orders  a  new  trial, 
or  gni  nts  a  final  j  udgment  to  either 
party,  if  its  order  is  silent  as  to  the 
grounds,  section  1338  controls  and 
requires  the  presumption  that  the 
reversal  was  upon  a  question  of 
law.     Bomeisler  v.  Forster.        229 

8.  Idem  —  Amendment — Jury  Trial. 
The  substitution  of  the  words  "a 
determination  in  the  trial  court " 
for  the  words  **a  decision  of  the 
trial  court  upon  a  trial  without  a 
jury,"  in  section  1338  of  the  Code 
of  Civil  Procedure,  by  the  amend- 
ment of  1895  (Ch.  946).  did  not 
extend  the  right  of  review  by  the 
Court  of  Appeals  of  a  revei*sal  of 
a  judgment  entered  upon  the  ver- 
dict or  a  jury.  Ilennvie  v.  N.  T. 
C.  dJI.  R.  R.  R.  Go.  278 

0.  §§  1709, 1710  —  Reptevin  —  Claim 
(^  TJiird  Party  to  Property  in 
Possesssion  of  Sheriff.  A  third 
party  making  claim  to  property 
m  the  possession  of  the  sheriff 
under  a  valid  requisition  in  an 
action  of  replevin  must  assert  his 
claim  by  filing  the  nflldavit  re- 
quired by  sections  1709  and  1710 
of  the  Code  of  Civil  Procedure; 
and  no  action  can  be  maintained 
against  the  sheriff  for  the  taking 
or  detention  by  him  6f  specific 
property  under  such  circum- 
stances except  in  the  manner  pre- 
scribed by  these  sections.  Mc- 
Carthy v.' Ockerman.  565 

10.  Idem — Valid  Requisition — Suffl- 
eient  Description,  The  description 
of  the  property  in  the  affidavit 
accompanying  the  requisition  in 
an  action  of  replevin  is  sufficient 
to  render  the  requisition  valid  in 
that  respect,  so  as  to  protect  the 
sheriff  from  suit  by  a  third  party 
to  recover  the  property,  if  it  de- 
scribes the  property  sufficiently  to 
enable  the  sheriff  to  take  it  from 


the  defendant  and  deliver  it  to  the 
plaintiff.  Id, 

11.  §  2469—  Title  to  Personal  Pi-op- 
erty,  as  between  Purchaser  and  Re- 
ceicer  in  Supplementary  Proceed- 
ings—  Past-due  Notes.  In  deter- 
mining whether  the  purchaser  of 
promissory  notes  of  a  third  party 
from  a  judgment  debtor  has  vu 
title,  to  the  extent  of  the  pur- 
chase money,  which  is  protected 
from  subjection,  by  relation,  to 
the  title  of  a  receiver  in  supple- 
mentary proceedings,  by  the  statu- 
tory provision  which  exempts^ 
from  such  subjection  the  title  of 
a  purchaser  oi  personal  property 
**  in  good  faith,  without  notice  and 
for  a  valuable  consideration"' 
(Code  Civ.  Pro.  §  2469,  subd.  4), 
the  fact  that  the  notes  were  past 
due  is  at  most  only  a  circumstance 
which  may  be  considered  as  bear- 
ing upon  the  question  of  good 
faith,  and  the  rule  of  the  law  mer- 
chant on  the  subject  is  not  con- 
trolling.    Matter  of  Clover.       44^ 

12.  §  2555  —  Surrogate's  Court  — - 
Contempt  —  Imprisonment  for  Non- 
payment of  Costs.  Section  2555  of 
the  Code  of  Civil  Procedure, 
authorizing  the  enforcement  of 
certain  decrees  of  a  Surrogate's 
Court  by  proceedings  for  con- 
tempt, does  not  apply  to  decrces^ 
for  the  payment  of  costs  only; 
and  as  to  such  a  decree  a  surrogate 
is  subject  to  the  general  provision 
of  section  15,  prohibiting  impris(m- 
ment  for  non-payment  of  costs 
except  in  the  cases  specified 
therein.     Matter  of  Humfretille. 

115^ 
§  2603  — See  par.  13,  this  title. 

13.  §  2606  —  Executor  of  Deceased 
Executor  —  Arcounting  —  Ddirery 
of  Pi'o)yerty.  The  power  con  f erred 
upon  the  Surrogate's  C'ourt  by 
section  2606  of  the  Code  of  Civil 
Procedure,  in  connection  with 
section  2603,  to  compel  an  executor 
of  a  deceased  executor  to  account 
for  unadministered  money  or  prop- 
erty of  the  first  estate  in  his  hands 
and  to  pay  and  deliver  the  same  to 
the  Surrogate's  Court,  or  to  his 
successor  in  office,  or  to  "such 
other  person  as  is  authorized  by 
law   to  receive  the  same,"    does 


X  i.t  JLJ  «-ir«:v. 


not  require  the  aurrogate  to  direct 
jiiiviiu^tit  or  lU^HvfTV  to  w  legatee 
uu'iLcr  Ibe  will  of  the  first  testator. 
Maiitv  of  Mi)ehniig.  423 

14 .  Jdrtn  — /V  r»fi  n  A  if  Uiorized  by  La  tr 
i(t  Bre^ii^.  Tli(*  phniKe " "  bucIi  ot  her 
person  as  ts  authoriztiil  by  Inw  to 
rix-eiVe  the  same,"  dotifl  not  include 
legatees  or  cre^lUors  of  the  first 
tesfJitor,  to  whom  ttie  property 
will  AiltJmntelj  Won^,  but  n^httes 
to  such  other  person  as  is  ftuibor- 
iieeU  by  Ihw  to  receive  the  ud ad- 
ministered property  of  the  first 
estate  for  the  purpose  of  admini?? 
tratioD.  lit 

1 5.  Idfjn  — Ex^\i  tor  of  Exe^v  tor  (M  n- 
tmi  DiHHbufi\  Wldle,  under  sec- 
tion 20D6  of  tlu-  t'ode,  an  executor 
of  a  deceased  executor  can  be  re- 
q^Jired  to  dehver  property  in  his 
hands  to  the  Surrt> grate's  fcourt  or 
t^  a  representative  of  the  first 
estate,  he  can  not  bc»  required  to 
act  as  a  repres^eninthe  of  that 
estate  in  dii*tributin^  its  unad- 
minist^red  assets.  Id. 

16.  ^  2672  —  Prfrctr»  rf  Tonjtorart/ 
A(biiiiifstf'fitot\  A  fire  insurtvnte 
policy,  after  a  loss  has  occurred, 
is  a  tiose  m  action,  and  &  tern  po- 
rn ry  ad  mini  st  ra  to  r  Ciin  col  1  ect  the 
same  and,  if  nec;csaa,ry,  com  me  nee 
ftti  action  f<ir  that  piirpost^  (Coiie 
Civ.  Pro,  i  2672);  and  thts  Hrrbt  to 
collect  carries  with  it  tbi"  right  to 
serve  all  such  notices  as  the  poiicv 
required,  in  order  to  make  (t 
Cii i  1  etM  i bl e.  Mn Uh^ wsx.  A merica a 
Central  hn.  th  44y 


CODE  OF   CKT^IINAL  PRQ* 
CEDURE. 

1.  %  :^88—  Oz-f/rr  i/  Prmt  S<*ction 
3R8  of  the  Code  of  Criminal  Pro- 
cedure, re^fUhttinfT  the  nrtier  of 
proceeding!!  in  trials,  does  not  de- 
prive the  court  of  power  to  permit 
tile  prosecution  to  give  evidence 
jn  aid  of  its  ori^nal  case  after  the 
defense  has  rested,  without  its 
heing  affirmatively  shown  that 
there  is  some  goocS  rea-snn^  in  the 
furtherance  of  justice,  why  the 
evidence  should  be  admitt^  at 
that  time.     PeojileY.  Krjenier.    355 

2.  ^  425  —  Lffin^ig  ErhibiU  mt7t 
Jff  ty  —  C  hi  th  irtff.     W  hon  cloth  iag 


f>f  the  deceased  has  been  made 
an  exhibit  upon  a  triid  for  mur- 
der, and  at  the  rt^tirenieut  cf  the 
jury  the  court  in<juiri>s  if  ihit^ 
IS  any  objection  to  the  jury  taking 
the  '*  exhibits,"  the  clothing  is  to 
be  deemed  iucludetl  in  the  inquiry, 
as  w^ell  as  the  papers  and  other 
articles  in  the  case,  so  as  to  call 
for  an  objection  from  the  defend- 
ant  if  he  does  not  wish  the  clothing 
to  be  left  with  the  jury.  (Cede 
Cr.  Fro.  g  435,)  Finfjiiey.IIughmn, 

15S 

3.  ^  542  —  R^ecHoTi  of  Comp^t 
Etiden^f*—Re^r»iMe  ^rror,  When 
the  rejection  of  competent  and  ma- 
terial evidence  is  harmful  to  tlic 
defendant  and  is  excepted  to,  it 
affects  a  substantial  right  and  pre- 
sents an  error  which  cannot  he 
disreganled  in  a  criminal  case^ 
under  section  542  of  the  Code  of 
C-nminai  Procedure,  but  it  re* 
quires  a  reversal  even  though  the 
appellate  court.,  with  the  rejected 
evitlence  before  it,  would  still 
come  to  the  same  conclusion  as 
tliat  reached  by  the  jury.  Pet 
V.  Strait 


COLONIAL  GRANTS, 
See  Riparian  Rights,  1,  5, 


COMMISSIONERS    fOF    GRADE 
CROSSINGS). 

St^e  Buffalo  (Crrir  of).  1,  3u 


COMPENSATION, 
See  Buffalo  (Cm'  of),  2» 

COMPLAINT, 
See  Appeal,  18^^. 

CONSIDERATION. 
See  Con  TB ACT,  3l 

CONSTrrUTIONAL  LAW. 

1.   €hartt/$hie  In^iituti&iu  —  Super* 
Ti9wn  of  Stale  Board  &f  Charitiei, 
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It  is  not  necessary  that  an  institu- 
tion should  be  wholly  charitable 
to  fall  within  the  provisions  of  the 
Constitution  (Art.  8,  S§  11-15)  and 
the  stotutes  (L.  1895,  chs.  754, 
771)  placing  charitable  institutions 
under  the  supervision  and  rules  of 
the  state  board  of  charities.  It  is 
enough  if  the  institution  is  partly 
charitable  in  its  character  and  pur- 
pose. People  ex  rel.  N.  Y.  Inst,  far 
Blind  V.  Fiteh.  14 

2.  Educational  and  Charitable  Insti- 
tution. The  mere  fact  that  an  in- 
stitution is  partly  educational  does 
not  exclude  it  from  the  provisions 
of  the  Constitution  and  statutes 
placing  charitable  institutions 
under  the  supervision  and  rules  of 
the  state  board  of  charities.  If  an 
institution  is  both  educational  and 
charitable,  it  falls  within  those 
provisions.  Id. 

S.  'Institutions  for  Instruction  of  the 
Blind.  The  fact  that  institutions 
for  the  instruction  of  the  blind  arc 
subject  to  the  visitation  of  the 
superintendent  of  public  instruc- 
tion (L.  18»4.  ch.  556,  tit.  15,  art. 
14)  does  not  prevent  such  an  in- 
stitution from  being  charitable  in 
its  character  and  purpose,  and, 
hcuce,  also  subject  to  the  visitation 
of  the  state  board  of  charities 
(Const,  art.  8,  §  13).  Id. 

4.  Meaning  of  **  Charitable.''  The 
word  "  charitable,"  as  used  in  the 
provisions  of  the  Constitution  and 
the  statutes  subjecting  charitable 
institutions  to  the  supervision  and 
rules  of  the  state  board  of  chari- 
ties, is  to  be  given  only  its  usual 
and  ordinary  meaning.  Id. 

5.  Institxition  of  Cluiritahle  Char- 
acter. The  Is  ew  York  Institution 
for  the  Blind,  being  to  an  extent 
charitable  as  well  as  educational, 
falls  within  the  provisions  of  the 
Constitution  and  statutes  as  an  in- 
stitution of  a  charitable  character 
or  design.  Id. 

6.  State  Maintenance  of  Free  Eduea- 
tian.  The  provision  of  the  Con- 
stitution (Art.  9,  §  1),  that  "the 
legislature  shall  provide  for  the 
maintenance  and  support  of  a 
system  of  free  common   schools, 


wherein  all  the  children  of  this 
state  may  be  educated,"  relates 
only  to  the  public  or  common 
schools  of  the  state,  and  has  no 
application  to  appropriations  made 
by  the  state  to  an  institution  for 
the  education  of  the  blind,  wholly 
or  partly  under  private  control. 
Id. 

7.  State  Aid  to  Private  Education  of 
tJie  Blind.  Appropriations  by  the 
legislature  to  a  local  or  private  in- 
stitution, for  the  education  and 
support  of  the  blind,  are  based 
upon  and  authorized  by  the  pro- 
visions of  the  Constitution  (Art. 
8,  §  10  of  1874;  §  9  of  1894)  which 
prescribe  that  the  prohibition  of 
state  aid  to  any  association,  cor- 
poration or  private  undertaking 
shall  not  prevent  the  legislature 
from  making  such  provision  for 
the  education  and  support  of  the 
blind  as  to  it  may  seem  proper.   Id. 

8.  Pa^t  Appropriations  not  Viola- 
tim  of  the  Constitution.  It  does 
not  follow  that,  if  the  New  York 
Institution  for  the  Blind  is  chari- 
table, appropriations  made  to  it  in 
the  past  by  the  state  for  the  edu- 
cation and  support  of  pupils,  and 
appropriations  made  by  the  coun- 
ties of  New  York  and  Kings 
(under  L.  1870,  ch.  166,  §  8)  of 
the  sums  required  for  clothing 
the  indigent  pupils  who  were 
residents  of  the  county  making 
the  appropriation,  were  violative 
of  the  Constitution  (Art.  8,  g^  8, 
11,  of  1874).  Id. 

9.  Mandatory  Appropriation.  The 
charitable  character  of  the  New 
York  Institution  for  the  Blind  is 
not  changed  if  the  provisions  of 
the  statute  (L.  1870,  ch.  166,  t^  3) 
requiring  the  counties  of  New 
York  and  Kings  to  appropriate 
money  to  clothe  indigent  pupils  is 
mandatory,  and  hence  in  conflict 
with  the  Constitution  of  1894  (Art. 
8,  §  14),  which  is  not  decided.     Id, 

10.  Publir  Payments  to  Charitable  In- 
Htitntions.  The  legislature  cannot 
now  authorize  a  locality  to  pay, 
nor  can  a  locality  in  any  case  pay, 
its  money  to  a  charitable  institu- 
tion, wholly  or  partly  under  pri- 
vate control,  for  the  care,  sup- 
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port  and  mainteDaDce  of  inmat-es 
who  are  not  received  and  retained 
pursuant  to  the  rules  established 
bv  the  state  board  of  charities. 
(Const.  1894,  art.  8,  §  14.)  Id. 

11.  New  York  and  Kings  Counties  — 
County  Officers  —  Election  and 
Term.  The  provision  of  the  Con- 
stitution of  1894  (Art.  10,  §  1), 
which  took  effect  January  1, 1895. 
that  county  officers,  inch'iding  dis- 
trict attorneys,  in  the  counties  of 
New  York  and  Kings,  "shall  be 
chosen  by  the  electors  once  in 
every  two  or  four  years  as  the 
legislature  shall  direct,"  contem- 
plated action  by  the  legislature 
precedent  to  election  and  confers 
no  authority  upon  the  legislature 
as  to  an  election  consummated 
before  legislation.  People  ex  rel. 
Eldred  v.  Palmer.  133 

12.  Kings  County  —  District  Attor- 
ney—  Unconstitulionalitif  of  L. 
1896,  (7 /a.  772.  Chapter  772,  Laws 
of  1896,  providing  that  district 
attorneys  of  Kings  county  sliall  be 
elected  once  in  every  four  years, 
was,  in  so  far  as  it  assumed  to  fix 
at  four  years  the  term  of  the  in- 
cumbent who  had  been  elected  in 
November,  1895,  invalid  as  ah 
exercise  of  the  power  conferred 
by  the  Constitution  upon  the 
legislature  to  fix  the  term,  and 
is,  to  that  extent,  unconstitutional 
and  void.  /(/. 

13.  Term  of  Office,  in  Absence  of 
Legislation.  In  the  absence  of 
legislation  preceding  their  elec- 
tion, the  terms  of  county  officers  in 
the  counties  of  New  York  and 
Kings  must,  under  the  present 
Constitution  (Art.  10,  g  1 ;  art.  12, 
§  8)  be  deemed  to  be  two  years, 
which,  as  to  future  cases,  may  be 
extended  to  four  years  if  the  legis- 
lature shall  so  prescribe.  Id. 

14.  Election  in  1897.  The  statutory 
and  constitutional  authority  for 
holding  an  election  for  district  at- 
torney in  Kings  county  in  1897  is 
ample.  Id. 

15.  Judicial  Proce^ings  of  Another 
State —  U.  S.  Constitution,  Art.  4, 
§  1.  An  undisturbed  adjudica- 
tion by  a  court  of  another  state. 


that  a  trust  was  created  b^  a  will, 
as  the  basis  of  the  appointment 
of  a  trustee,  is  binding  upon  the 
courts  of  this  state,  in  an  action 
attacking  the  trusteeship,  by 
force  of  the  constitutional  and 
statutory  provisions  requiring  the 
courts  of  each  state  to  recognize 
the  judicial  proceedings  of  other 
states  (U.  S.  Const,  art.  4,  §  1: 
U.  S.  R.  S.  170,  §  905).  providing 
the  court  had  jurisdiction  to  make 
the  adjudication.  JSmith  v.  Cen- 
tral T/^t  Co.  833 

16.  Jurisdiction  of  Court  of  Aopeals. 
The  Court  of  Appeals  cannot  re- 
view any  questions  of  fact  on 
appeal  in  a  criminal  case,  except 
where  the  judgment  is  of  death; 
nor  can  it  review  any  questions 
relating  to  the  sufficiency  of  the 
evidence,  where  the  Appellate 
Division  has  affirmed  a  convic- 
tion, by  a  unanimous  decisioA. 
(Const,  art.  6,  §  9.)  People  v. 
Jfelmer.  696 

17.  Counties  —  Implied  Powers  of 
Boards  of  Su])erci^ors.  Boards  of 
supervisors,  in  the  exercise  of  the 
legislative  powers  conferred  upon 
them  bv  the  Constitution,  are  not 
confinec\  in  their  action  to  the  bare 
letter  of  tlie  statute  enacted  to 
carry  out  the  constitutional  pro- 
visions, but  may,  in  the  exercise 
of  a  sound  discretion,  act  under 
powers  that  are  fairly  to  be  im- 
plied. People  ex  rel.  Wakiley  v. 
Mclntyre.  628 

18.  Delegated  Poiccrs  of  Local  Legis- 
lation as  to  Details.  Within  the 
limits  of  the  power  delegated  to 
b:iards  of  supervisors  b^*  the  legis- 
lature, under  the  authority  con- 
ferred upon  it  bv  the  Constitu- 
tion (Art.  3,  §  27)  to  confer,  by 
general  laws,  upon  the  boards  of 
supervisors  of  the  several  counties 
of  the  state  * '  such  further  powers 
of  local  legislation  and  adminis- 
tration'* as  the  legislature  may 
deem  expedient,  each  board  of 
supervisors  is  clothed  with  the 
sovereignty  of  the  state,  and  is 
authorized'  to  legislate  as  to  all 
details  precisely  as  the  legislature 
might  have  done  in  the  premises. 

Id, 
See  Officers,  2,  3. 
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CONSTRUCTION. 

See  Buffalo  (City  of),  2. 
Courts,  7. 
Will,  18,  2^-30,  38,  42. 


CONTEMPT. 

See  Surrogates,  1. 

CONTINGENT  REMAINDER. 
See  Will,  28,  29,  31,  33. 

CONTRACT. 

1.  Action  on  Oral  Contract.  In  an 
action  on  an  oml  contract  within 
the  Stilt ute  of  Frauds,  where  the 
complaint  does  not  disclose  the 
nature  of  the  contract,  whether 
oral  or  written,  the  defendant  must 
plead  the  statute  in  order  to  avail 
himself  of  the  objection.  Mat- 
thews V.  Mattliews.  288 

2.  Denifil  of  Contract.  The  mere 
denial,  in  the  answer,  of  the  con- 
tract alleged  in  the  complaint, 
when  the  chanicter  of  the  con- 
tract is  not  disclosed,  does  not 
entitle  the  defendant  to  attack  the 
validity  of  the  contract  under  the 
Statute  of  Frauds,  upon  the  trial 

Id. 

3.  Consideration.  The  breaking  up 
of  one's  home,  disposing  of  prop- 
erty at  a  sacrifice,  removing  to 
another  locality,,  and  there  going 
into  possession  of  another's  prem- 
ises and  furnishing  him  with  a 
home,  at  his  request  and  direc- 
tion, constitute  a  good  considera- 
tion for  a  contract  on  the  latter's 
part  to  convey  his  premises.     Id. 

4.  Action  for  Damages  for  Breach 
^  Oral  Contract  to  Contey  Realty. 
If,  in  an  action  for  damages  for 
breach  of  a  contract  to  convey 
realty,  the  complaint  docs  not  dis- 
close whether  the  contract  was 
oral  or  written,  and  the  answer 
does  not  set  up  the  Statute  of 
Frauds,  no  objection  to  proof  of 
an  oral  contract,  or  to  the  validity 
of  such  a  contract,  under  the 
statute,  can  be  raised  by  the  de- 
fendant upon  the  trial;  and  if  an 


oral  contract,  on  a  good  considera- 
tion and  to  the  effect  alleged  in 
the  complaint,  is  proved,  it  will 
warrant  a  recovery  of  damages 
for  non- performance  the  same  as 
if  it  had  been  written.  Id, 

5.  Building  Contract  —  Rights  of 
Owner  and  Sub-c/intractar,  under 
Order  from  Contractor.  If,  after 
the  owner  of  a  building  in  course 
of  construction  under  a  contract 
payable  in  installments  has  ac- 
cept<;d  an  order  drawn  bv  the 
contractor  in  favor  of  a  sub-con- 
tractor, payable  out  of  the  final 
installment,  the  contractor  fails  to 
perform  by  the  stipulated  date, 
and  the  owner  then  makes  a  sup- 
plemental contract  with  him  for 
performance  by  a  new  date  and  he 
again  fails  to'  perform,  and  the 
owner,  having  the  amount  of  the 
final  installment  in  his  hands  un- 
paid, makes  payments  to  the  con- 
tractor not  due  under  the  contract, 
and  finally  completes  the  work 
himself,  as  provided  by  the  con- 
tract, he  is  not  entitled  to  deduct 
such  payments  from  the  fund  ap- 
plicable to  the  payment  of  the 
sub-contractor  for  material  fur- 
nished and  used,  although  entitled 

^to  deduct  from  the  fund  the  ex- 
'pense  of  completing  the  work. 
BeatxLsley  v.  Cook.  707 

6.  Contra^it  of  Employment  —  Mean- 
ing of  *^  Traveling  Salesman"  — 
Ecidence  of  Custom.  When,  on 
the  trial  of  an  action  for  breach  of 
a  written  contract  of  employment 
as  a  traveling  salesman,  both  par- 
ties treat  the  instrument  as  in- 
definite and  needing  explanation 
by  extrinsic  facts,  and  each  resorts 
to  proof  of  a  custom  in  the  trade 
construing  the  words  "  traveling 
salesman, '  it  is  proper  for  the 
court  to  leave  to  the  jury  the 
question  tis  to  the  meaning  of  the 
controverted  words,  in  the  light 
of  any  custom  that,  in  their  judg- 
ment, may  have  been  establishea. 
Bloom  V.  Cox  Shoe  Mfg.  Co.        711 

7.  Conversations  Leading  iip  to  Con- 
tract. When,  in  such  an  action,  a 
question  is  litigated  on  both  sides 
and  without  objection,  as  to  con- 
versations between  the  parties 
leading  up  to  the  written  contract, 
concerning  the  duties  to  be  per- 
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formed  thereunder,  the  question 
may  properly  be  submitted  to  the 
jury.  Id. 

8.  8maU  Sales  by  Employee.  If,  in 
an  action  for  breach  of  a  contract 
of  employment  as  a  traveling 
salesman,  the  employer  contends 
that  the  employee's  sales  were  so 
small  in  comparison  with  his 
salary  that  he  must  be  regarded 
Incompetent  as  a  salesman,  it  is 
proper  for  the  court  to  instruct  the 
jury  that  if  the  employee  honestly 
endeavored  to  make  sales  and  did 
not  succeed,  it  was  one  of  the  risks 
the  employer  took  in  selling  goods 
over  the  country.  Id. 

See  CoRPORATroNS,  18,  20. 
Equity,  2,  3,  5. 
Gravesend  (Town  of),  3. 
Husband  and  Wife. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Negligence,  7,  8. 


CORPORATIONS. 

1.  Charitable  Imtitutions  —  Super- 
vision of  State  Board  of  Chanties. 
It  is  not  necessary  that  an  institui 
tion  should  be  wholly  charitable  to 
fall  within  the  provisions  of  the 
Constitution  (Art.  8,  §§  11-15)  and 
the  statutes  (L.  1895,  chs.  754,  771) 
placing  charitable  institutions  un- 
der the  supervision  and  rules  of 
the  state  board  of  charities.  It  is 
enough  if  the  institution  is  partly 
charitable  in  its  character  and 
purpose.  People  ex  rel.  H.  Y.  Inst, 
for  Blind  v.  Fitch.  14 

2.  Educational  and  Charitable  Insti- 
tution. The  mere  fact  that  an  in- 
stitution is  partly  educational  does 
not  exclude  it  from  the  provisions 
of  the  Constitution  and  statutes 
placing  charitable  institutions  un- 
der the  supervision  and  rules  of 
the  state  board  of  charities.  If  an 
institution  is  both  educational  and 
charitable,  it  falls  within  those 
provisions.  Id. 

8.  Institutians  for  Instruction  of  the 
Blind.  The  fact  that  institutions 
for  the  instruction  of  the  blind  are 
subject    to  the  visitation  of  the 


superintendent  of  public  instnic- 
tion  (L.  1894.  ch.  556,  tit.  16,  art. 
14)  does  not  prevent  such  an  insti- 
tution from  being  charitable  in  its 
character  and  purpose,  and,  hence, 
also  subject  to  the  visitation 
of  the  state  board  of  charities 
(Const,  art.  8,  §  13).  Id. 

4.  Meaning  of  "  ChantabU:'  The 
word  •'  charitable,"  as  used  in  the 
provisions  of  the  Constitution  and 
the  statutes  subjecting  charitable 
institutions  to  the  supervision  and 
rules  of  the  state  board  of  chari- 
ties, is  to  be  given  only  its  usual 
and  ordinary  meaning.  Id. 

5.  Institution  for  tlie  Blind  —  Char- 
itabh  in  Part.  The  New  York 
Institution  for  the  Blind,  an  insti- 
tution under  private  control,  or- 
ganized in  1831  (Ch.  214)  for  the 
special  education  of  the  blind,  is 
to  be  regarded  as  a  charitable  in- 
stitution so  far  as  it  clothes,  edu- 
cates and  maintains  indigent  pu- 
pils at  public  expense  or  by 
donations  from  inaividuals;  and 
as  to  such  pupils,  it  is  subject 
to  the  supervision  and  rules  of 
the  state  board  of  charities.        Id. 

6.  Instituti/>n  Educational  in  Part. 
Buch  institution,  so  far  as  it  edu- 
cates pupils  who  pay  for  their 
tuition,  board  and  maintenance, 
is  not  to  be  regarded  as  a  charit- 
able, but  only  as  an  educational 
institution,  and  as  to  those  pupils 
the  board  of  charities  has  no 
jurisdiction  or  power  of  super- 
vision. Id. 

7.  Institution  of  Chantable  Charac- 
ter. Such  institution,  being  to  an 
extent  charitable  as  well  as  educa- 
tional, falls  witbin  the  provisions 
of  the  Constitution  and  statutes 
as  an  institution  of  a  charitable 
character  or  design.  Id. 

8.  State  Maintenance  of  Free  Eduea- 
tion.  The  provision  of  the  Con- 
.stitution  (Art.  9,  §  1),  that  "the 
legislature  shall  provide  for  the 
maintenance  and  support  of  a 
system  of  free  common  schools, 
wherein  all  the  children  of  this 
state  may  be  educated,"  relates 
only  to  the  public  or  common 
schools  of  the  state,  and  has  no 
application  to  appropriations  made 
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by  the  state  to  an  institution  for 
the  education  of  the  blind,  wholly 
or  partly  under  private  control. 

Id. 

9.  J^te  Aid  to  Private  Education  of 
the  Blind.  Appropriations  by  the 
legislature  to  a  local  or  private 
institution,  for  the  education  and 
support  of  the  blind,  are  based 
upon  and  authorized  by  the  pro- 
visions of  the  Constitution  (Art.  8, 
§  10  of  1874;  §  9  of  1894)  which 
prescribe  that  the  prohibition  of 
state  aid  to  any  association,  corpo- 
/Ifttion  or  private  undertaking  shall 

•'not  prevent  the  leefislature  from 
making  such  provision  for  the  edu- 
cation and  support  of  the  blind  as 
to  it  may  seem  proper.  Id. 

10.  Past  Appropriations  not  Violative 
of  the  Constitution.  It  does  not 
follow  that,  if  the  New  York  Insti- 
tution for  the  Blind  is  charitable, 
appropriations  made  to  it  in  the 
past  by  the  state  for  the  education 
and  support  of  pupils,  and  appro- 
priations made  by  the  counties  of 
New  York  and  Kings  (under  L. 
1870,  ch.  166,  §  3)  of  the  sums  re- 
quired for  clothing  the  indigent 
pupils  who  were  residents  of  the 
county  making  the  appropriation, 
were  violative  of  the  Constitution 
(Art.  8,  §§  8,  11,  of  1874).  Id. 

11.  Mandatory  Appropriation.  The 
charitable  character  of  the  New 
York  Institution  for  the  Blind  is 
not  changed  if  the  provisions  of  the 
statute  (L.  1870,  ch.  166,  §  8)  re- 
quiring the  counties  of  New  York 
and  Km^s  to  appropriate  money 
to  clothemdigent  pupils  is  manda- 
torv,  and  hence  in  conflict  with  the 
Constitution  of  1894  (Art.  8,  §  14), 
which  is  not  decideil.  Id. 

12.  ParticipcUion  in  Public  School 
Fund.  It  does  not  follow  from 
the  fact  that  the  charter  of  Qreater 
New  York  (L.  1897,  ch.  878,  §  1161) 
authorizes  the  board  of  education 
to  distribute  a  ratable  proportion 
of  the  school  fund  to  every  pupil 
in  the  New  York  Institution  for 
the  Blind,  that  the  institution  must 
be  regarded  as  purely  educational 
and  not  charitable.  Id. 

18.  Publie  Payments  to  Charitable 
Institutions.    The  legislature  can- 
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not  now  authorize  a  locality  to 
pay,  nor  can  a  locality  in  any  case 
pay,  its  money  to  a  charitable  in- 
stitutfon,  wholly  or  partly  under 
private  control,  for  the  care,  sup- 
port and  maintenance  of  inmates 
who  are  not  received  and  retained 
pursuant  to  the  rules  established 
by  the  state  board  of  charities. 
j:Const.  1894,  art.  8,  §  14.)  Id, 

14.  Payntbnt  Dependent  upon  Observ- 
ance of  Rules  of  Bfard  of  Cliari- 
ties.  The  New  York  Institution 
for  the  Blind  being,  to  an  extent, 
a  charitable  institution  and,  so  far 
as  it  is  charitable,  subject  to  the 
visitation  and  rules  of  the  state 
board  of  charities,  no  payment  can 
be  properly  made  to  it  from  the 
moneys  of  the  city  and  county  of 
New  York  for  the  maintenance 
or  support,  including  clothing,  of 
any  indigent  inmate  not  received 
and  retained  by  it  pursuant  to  the 
rules  of  that  board.  Id, 

15.  Consolidated  Corporation  —  Dis- 
soluHon  —  Liability  for  Renewal 
Note  cf  Constituent  Corporation. 
Where,  at  the  time  of  the  consoli- 
dation of  business  corporations 
under  the  statute  (L.  1892,  ch. 
691,  §  8  «^  seq.),  they  are  severally 
indebted  to  a  bank  upon  promis- 
sory notes,  and  the  notes  mature 
ana  are  renewed  by  notes  of  the 
same  amounts  and  tenor  after  the 
consolidation,  which  new  notes  are 
held  by  the  bank  at  the  time  of 
the  commencement  of  a  proceed- 
ing for  the  voluntary  dissolution 
of  the  consolidated  corporation, 
their  payment  as  a  claim  against 
the  consolidated  corporation  can- 
not be  defeated  on  the  ground 
that  the  taking  of  the  renewal 
notes  after  the  consolidation  paid 
the  notes  which  were  outstanding 
against  the  constituent  corpora- 
tions at  the  time  of  their  consoli- 
dation and  discharged  the  consoli- 
dated corporation  from  its  statu- 
tory liability  for  the  payment  of 
the  debts  of  the  constitutent  cor- 
porations, where  it  is  established 
as  a  fact  that  the  taking  of  the 
renewal  notes  was  not  intended 
by  any  of  the  parties  to  the  notes 
or  to  the  transaction  as  a  pay- 
ment, but  merely  as  an  extension, 
of  the  original  obligations.  In  re 
Utica  Nat.  Brewing  Co,  268 
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16.  Jvdgment  against  Constituent 
Corporation,  Nor,  in  such  case, 
does  the  fact  that  the  creditor 
bank  has  reduced  the  liability  of 
the  constituent  corporations,  upon 
the  notes  held  by  it,  to  judgment 
discharge  the  consolidated  corpo- 
ration from  its  statutory  liability 
for  the  payment  of  the  debts  of 
the  constituent  corporations.     Id. 

17.  Concurrent  Remedies.  Under  the 
statute  (L.  1892,  ch.  691,  g  12),  the 
pursuit,  by  the  creditor  of  a  cor- 
poration which  has  eptered  into  a 
consolidation,  of  a  remedy  against 
his  original  debtor  presents  no 
legal  obstacle  to  an  effort  to  col 
lect  his  debt  from  the  consolidated 
corporation.  Id. 

18.  Agreement  between  Corporations 
—  Creditors.  The  statutory  lia- 
bility of  a  consolidated  corpora- 
tion for  the  debts  and  liabilities 
of  its  constituent  corporations, 
cannot  be  impaired  by  any  agree- 
ment between  the  corporations,  as 
to  creditors  who  have  not  joined 
in  or  assented  to  the  agreement. 

Id. 

19.  Unmithorized  Sale  of  Treasury 
Stf/ek  by  Managing  Stockholder  — 
Liability  for  Proceeds.  Where  an 
agreement  for  the  consolidation  of 
corporations,  under  the  statute, 
signed  by  all  the  stockholders,  and 
providing  for  a  distribution  among 
them  of  the  common  stock  and  a 
portion  of  the  preferred  stock, 
provides  that  the  rest  of  the  pre- 
ferred stock  shall  belong  to  the 
treasury  of  the  consolidated  cor- 
poration, to  be  disposed  of  only  on 
the  order  of  the  board  of  directors, 
and  one  of  the  stockholders,  hav- 
ing practical  control  of  the  con- 
solidated corporation,  sells  some 
of  its  treasury  stock  without  any 
resolution  of  the  directors  author- 
izing it,  and  pays  a  part  of  the 
proceeds  over  to  the  corporation, 
the  payment  may  be  deemed  a 
recognition  by  him  of  a  liability 
to  account  for  the  proceeds  of  all 
the  treasury  stock  so  sold  by  him. 
and  warrants  the  setting  off  of  the 
balance  of  such  proceeds  against 
a  note  made  by  one  of  the  con- 
stituent corporations,  held  bv  him. 

"     Id. 


20.  Agreement  as  to  CorporaU  Debts 
—  Stockholders.  A  provision  in  an 
agreement  for  the  consolidatioo  of 
corporations,  under  the  statute, 
signed  by  the  stockholders,  to  the 
effect  that  the  consolidated  corpo- 
ration shall  owe  no  debts  on  ac- 
count of  the  constituent  corpora- 
tions, while  it  cannot  affect  the 
rights  of  outside  creditors  is  a  bar 
to  the  claim  of  a  signing  stock- 
holder to  payment  from  the  assets 
of  the  consolidated  corporation,  in 
case  of  its  insolvency,  of  an  obli- 
gation of  a  constituent  corporation 
held  by  him.  Id. 

21.  Action  by  Eecm^oer  against  Delin- 
q^uent  Directors  —  Action  at  Law. 
Where  an  action  is  to  hold  persons 
responsible  to  the  receiver  of  a 
corporation  for  a  neglectful  and 
wrongful  performance  of  their 
duties  as  directors  and  to  recover 
the  losses  sustained  by  the  corpo- 
ration, the  action  is  one  at  law,  and 
something  more  is  required  to  war- 
rant the  intervention  of  a  court  of 
equity  than  mere  allegations  show- 
ing that  the  acts  complained  of  are 
numerous  and  complicated,  that 
they  are  difficult  of  ascertainment 
without  a  discovery  with  respect 
to  them,  and  that  a  multiplicity  of 
actions  would  be  necessary  if  all 
the  directors  who  were  in  office 
during  the  w^hole  or  a  part  of  the 
time  within  which  the  acts  com- 
plained of  were  committed  could 
not  be  associated  as  defendants  in 
one  action.    Dykman  v.  Keeney. 

483 

22.  Reoi'ganization  —  Provision  far 
Outstanding  Mortgage  Bonds.  Upon 
a  reorganization  of  an  insolvent 
corporation,  which  had  bonds  out- 
standing secured  by  a  second 
mortgage  on  its  realty,  the  suc- 
cessor corporation  acrquired  the 
realty  through  foreclosure  of  a 
prior  mortgage.  By  the  reorgani- 
zation agreement,  the  new  com- 
pany agreed  to  provide  for  the 
outstanding  bonds  by  issuing  new 
ones  in  their  stead,  at  a  lower  rate 
of  interest,  to  assenting  bond- 
holders, and  by  a  distribution,  to 
non -assenting  bondholders,  of  their 
distributive  share  in  the  proceeds 
of  the  sale  of  the  mortgaged  prop- 
erty. The  directors  of  the  new 
company  adopted  a  resolution,  to 
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the  effect  that  it  assumed  all  the 
debts  and  obligations  of  the  old 
company,  **in  addition  to  the 
bonds  and  other  obligations  men- 
tioned in  the  agreement  of  reor- 
ganization," in  consideration  of  a 
transfer  of  the  old  company's  per- 
sonal property.  A  bill  of  sale 
from  the  old  company,  of  all  its 
property  except  that  covered  by 
the  mortgage,  was  then  delivered 
to  the  new  company,  in  which  it 
was  stated  that,  in  consideration 
of  such  transfer,  the  new  company 
assumed  the  payment  of  all  the 
debts  and  obligations  of  the  old 
company,  excepting  its  mortgage 
bonds,  and  excepting  all  other 
indebtedness,  otherwise  provided 
for  in  the  agreement  of  reorgani- 
zation. HeTd,  that  the  new  com- 
pany did  not  assume  the  payment 
of  the  old  mortgage  bonds.  Ferns- 
child  V.  Tnengling  Brewing  Co.  687 

8m  Assignment,  1-5,  7. 
Tax,  1-4. 
Tkusts,  6,  7. 


COSTS. 

Imposed  upon  Guardian.  A  case  for 
the  payment  of  costs  of  appeal,  by 
a  testamentary  guardian  person- 
ally, is  presented  where  the  guar- 
dian has  persisted  in  unsuccess- 
fully litigating  the  right  to  the 
control  of  securities  held  by  a  tes- 
tamentary trustee,  after  continu- 
ous failure  in  many  other  actions 
having  the  same  object.  Smith 
V.  Central  Trust  Co.  333 

See  Surrogates,  1,  2. 


COUNTIES. 


COUNTY  OFFICERS. 
See  Constitutional  Law.  11-14. 


1.  Defectite  Bridge  —  Non-liahility 
for  Personal  Injury.  A  county 
cannot,  by  any  rule  of  law  as  es- 
tablished in  this  state,  be  held 
liable  at  the  suit  of  a  private  in- 
dividual, who  has  received  per- 
sonal injuries  from  a  defective 
"bridge,  with  the  maintenance  of  . 
which  the  county  was  chargeable.  I 
Markey  v.  Co.  of  Queens.  675   Sce  Appeal,  2,  4,  6-9,  11,  15, 

I  20.  21,  23,  24. 

2.  Maintenance  of  Bridge  a  Govern-  \        Coxstitltional  Law,  16. 
mental  Duty,     Whether  the  main-  Courts,  6-10. 


tenance  of  highways  and  bridges 
is  devolved  as  a  duty  upon  the 
towns,  or  upon  the  counties  of  the 
state,  it  must  be  regarded  as  a 
duty,  in  its  nature,  public  and 
governmental;  and  this  is  es- 
pecially so  in  respect  to  the  duty 
imposed  by  the  County  Law  (L. 
1892,  ch.  688,  §  68)  upon  the  coun- 
ties, of  maintaining  a  bridge  which 
spans  navigable  waters  of  the 
state,  forming  a  boundary  line 
between  two  counties.  Id. 

3.  Counties  Municipal  Corporations 
—  The  County  Law.  The  pro- 
visions of  the  County  Law  (L. 
1892,  ch.  686)  declaring  a  county 
to  be  a  municipal  corporation 
(^2),  and  that  an  action  '*to  re- 
cover damages  for  any  injury  to 
any  property  or  rights  for  which 
it  IS  liable "  shall  be  in  the  name 
of  the  county  (§  3),  import  no 
further  liability  on  the  part  of  a 
county  than  that  which  existed  8t 
their  enactment.  Id. 

4.  Distinction  between  Counties  and 
Cities.  There  is  a  distinction  be- 
tween counties  as  civil  divisions 
of  the  state  for  purposes  of  local 
government,  and  chartered  mu- 
nicipal corporations,  in  respect  to 
their  liability  for  corporate  acts. 
This  distinction  was  not  abro- 
gated by  tlie  County  Law,  and 
it  was  not  intended,  by  the  pro- 
visions of  that  law,  that  counties 
should  be  treated  as  upon  a  par 
with  cities,  when  engaged  in 
similar  transactions.  Id, 

See  Constitutional  Law,  17,  18. 


COUNTY  LAW. 

See  Session  Laws,  13,  29-35. 


COURT  OF  APPEALS. 


17,  18, 
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'  COURT  RULES. 

See  CouKTS,  6-10. 

COURTS. 

1.  Adjvdication  of  Creation  of  Testa- 
mentary Tnist.  When  a  court  of 
equity,  in  a  proceeding  for  that 
purpose,  appoints  a  person  trustee 
**to  execute  the  trusts  mentioned 
and  declared  "  in  a  will,  it  neces- 
sarily adjudges  that  a  trust  was 
created  by  the  will.  Smith  v. 
Central  Trust  Co.  833 

2.  Judicial  Proceedings  of  Another 
State  —  Jurisdiction.  An  undis- 
turbed adjudication  by  a  court  of 
another  state,  that  a  trust  was  cre- 
ated by  a  will,  as  the  basis  of  the 
appointment  of  a  trustee,  is  bind- 
ing upon  the  courts  of  this  state, 
in  an  action  attacking  the  trustee- 
ship, by  force  of  the  constitutional 
and  statutory  provisions  requiring 
the  courts  oi  each  state  to  recog- 
nize the  judicial  proceedings  of 
other  states  (U.  S.  Const,  art.  4, 
§  1;  U.  S.  R.  S.  170,  §  905),  pro- 
viding the  court  had  jurisdiction 
to  maKe  the  adjudication.  Id. 

8.  Want  of  Jurisdiction.  A  judg- 
ment of  a  court  of  another  state 
is  always  open  to  impeachment  for 
the  want  of  jurisdiction  over  the 
subject-matter  or  the  parties.    Id. 

4,  Jurisdiction  of  Sidfject-matter. 
The  Court  of  Chancery  of  New 
Jersey  has  jurisdiction  of  the  sub- 
ject-matter of  the  appointment  of 
a  testamentary  trustee,  when  the 
fundamental  question  for  deter- 
mination is  whether  a  trust  was 
created  by  the  will  of  a  testatrix 
who  resided  in  that  state  at  the 
time  of  her  death,  and  the  bene- 
ficiaries (being  her  infant  chil- 
dren) lived  there,  and  the  will  was 
executed  and  proved,  and  the  es- 
tate settled  there.  Id. 

5.  Jurisdiction  of  Parties  —  Pre- 
sumption. When  the  record  of  a 
court  of  general  jurisdiction  of 
another  state  (such  as  the  record  of 
the  Court  of  Chancery  of  New 
Jersey  in  a  proceeding  for  the  ap- 
pointment of  a  testamentary  trus- 
tee for  infaot  beneficiaries)  dis- 


closes nothing  in  regard  to  the 
service  of  notice,  and  no  evidence 
is  given  upon  the  subject,  and 
there  is  nothing,  either  of  record 
or  otherwise,  to  show  that  every 
step  essential  to  jurisdiction  was 
not  duly  taken,  it  will  be  pre- 
sumed that  the  court  had  jurisdic- 
tion of  the  persons  of  the  parties, 
acquired  by  the  service  of  all  no- 
tices necessary.  Id. 

6.  Eules — Amendments.  The  amend- 
ments of  the  rules  of  the  court  are 
analogous  to  the  amendments  of 
the  statutes  and  should  receive 
the  same  construction.  In  re 
Warde.  342 

7.  Amendments — Construction.  The 
rule  of  statutory  construction  — 
that  when  a  statute  is  amended  by 
enacting  that  it  *'is  amended  so 
as  to  read  as  follows,"  and  then 
incorporating  the  changes  and  ad- 
ditions, with  so  much  of  the  T6rmer 
statute  as  is  retained,  the  part 
which  remains  unchanged  is  to  be 
considered  as  having  been  con- 
tinued the  law  from  the  time  of 
its  original  enactment  —  applies  to 
amendments  of  the  rules  of  the 
court.  Id. 

8.  Rules  for  Admission  of  Attorn^s 
— Amendments,  The  amendments 
made  December  2,  1895,  to  the 
Rules  for  the  Admission  of  At- 
torneys, which  retained  unchanged 
the  following  italicized  clauses  in 
subdivision  7  of  rule  6,  adopted 
October  22,  1894:  A  law  student 
whose  clerkship  or  attendance  at  a 
law  school  has  already  begun  may, 
at  his  option,  file  or  produce,  in- 
stead of  the  certificates  required 
bv  these  rules,  those  required  by 
the  rules  of  the  Court  of  ArmeaU, 
adopted  October  28,  18dS,  did  not 
have  the  effect  of  making  the 
words  **has  already  begun,*'  refer 
to  the  date  of  the  taking  effect  of 
the  amendments,  namely,  January 
1,  1896,  but  left  them  continuing 
to  speak  as  of  the  date  when  they 
originally  went  into  effect,  namelv, 
January  1,  1895.  Id. 

9.  Rules  of  1892.  The  privilege  of 
proceeding  under  the  rules  of  1892, 
conferred  by  subdivision  7  of 
present  rule  6,  does  not  apply  to 
any  law  student  whose  clerkship 
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or  attendance  at  a  law  school  com- 
menced after  the  1st  day  of  Janu- 
ary, 1895,  but  all  such  students 
must  conform  to  the  later  rules. 

Id, 

10.  Regent^  Certificate.  A  law  stu- 
dent whose  clerkship  or  attend- 
ance at  a  law  school  commenced 
after  the  1st  day  of  January,  1895, 
cannot  be  admitted  to  examination 
for  admission,  upon  producing  a 
regents'  certificate  under  the  rules 
of  1892.  Id. 

11.  joaceptions  Heard  by  Appellate 
Division  in  First  Instance.  The 
Appellate  Division  of  the  Supreme 
Court  is  not  authorized  to  dismiss 
the  complaint  upon  the  merits, 
upon  a  motion  for  a  new  trial  upon 
exceptions  ordered  to  be  heard  by 
it  in  the  first  instance,  under  sec 
tion  1000  of  the  Code  of  Civil  Pro- 
cedure. Mattheics  v.  Am.  Central 
Ins.  Co.  449 

See  Appellate  Division. 
Court  op  Appeals. 
Supreme  Court. 
Surrogates. 


CREDITORS. 
See  Corporations,  18. 

CREDITORS'  ACTION. 
See  Partnership,  8. 

CRIMES. 

1.  Murder  —  Evidence.  The  evi- 
dence on  a  trial  for  wife  murder 
by  shooting  held  to  indicate  delib- 
eration and  premeditation  and  to 
support  the  verdict  of  guilty. 
People  V.  Uuglison.  153 

2.  Jury — CMllen/fe  for  Bias.  The 
fact  that  a  juror,  on  examination 
for  service  on  the  trial  of  an  indict- 
ment for  murder  by  shooting, 
states  that  he  has  a  prejudice 
against  a  person  in  possession  of  a 
pistol  without  a  permit,  but  that 
such  prejudice  will  not  influence 
his  verdict,  does  not  disciualify 
him  so  as  to  sustain  a  challenge 
for  bias.  Id. 


3.  DrfenM  of  Mental  Irresponsibility 
—  Bvidence  —  Denial  of  Act.  If  on 
a  trial  for  murder  the  defendant 
in  effect  admits  the  act,  but  inter- 
poses the  defense  that  it  was  done 
when  he  was  unconscious  and  not 
criminally  responsible,  declara- 
tions made  in  his  presence  imme- 
diately aftor  the  act  charging  him 
with  it  and  denied  by  him  are 
admissible  against  him  for  the  pur- 
pose of  characterizing  his  denial, 
as  tending  to  show  that  he  denied 
the  commission  of  the  act  which 
he  knew  he  had  committed.      Id. 

4.  Charge  to  Jury  —  Definitions  of 
Murder  in  First  Degree.  Reverdf- 
ble  error  is  not  predicable  upon 
the  fact  that  the  trial  judge  in 
defining  murder  in  the  first  dep*ee 
included  the  statutory  provisions 
as  to  the  killing  of  a  person  by 
an  act  imminently  dangerous  to 
others  or  committed  while  engaged 
in  a  felony  (Penal  Code,  §  183), 
though  not  applicable  to  the  case, 
where,  although  he  did  not  in 
specific  terms  withdraw  such  acts 
from  the  consideration  of  the  jury, 
he  limited  their  consideration  to 
the  killing  with  deliberation  and 
premeditation.  Id. 

5.  Good  Character.  Good  character 
creates  a  doubt  against  positive 
evidence  of  guilt  only  when,  in 
the  judgment  of  the  jury,  the 
character  is  so  good  as  to  raise  a 
doubt  as  to  the  truthfulness  or 
correctness  of  the  positive  evi- 
dence. Id, 

6.  Ij^aring  Exhibits  with  Jury  — 
Clothing.  When  clothing  of  the 
deceased  has  been  made  an  exhibit 
upon  a  tri;d  for  murder,  and  at 
the  retirement  of  the  jury  the 
court  inquires  if  there  is  any  ob- 
jection to  the  jury  taking  the 
"exhibits,"  the  clothing  is  to  be 
deenie»i  included  in  the  inquiry, 
as  well  as  the  papers  and  other 
articles  in  the  ca^e,  so  as  to  call  for 
an  objection  from  the  def(Midant 
if  he  does  not  wish  the  clothing  to 
be  left  with  the  jruy.  (Code  Cr. 
Pro.  i>  425.)  Id. 

7.  Insanity  as  a  Dtfense —  Qfteation 
of  Intoxication  Rtiiscd  hy  Prosecu^ 
iion  —  Eridence.     If,  after  the  de- 

I     fendant  in  a  criminal  acticm  has 
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rested  his  defense,  based  upon 
insanity,  the  prosecution  raises  a 
new  issue  by  introducing  evidence 
tending  to  show  that  the  defend- 
ant was  intoxicated  and  that  the 
acts  and  conditions  relied  upon 
by  him  as  evidence  of  insanity 
should  be  attributed  rather  to  in- 
toxication, evidence  on  the  part  of 
the  defendant  tending  to  contra- 
dict the  fact  and  theory  of  intoxi- 
cation cannot  properly  be  excluded 
on  the  ground  that  it  is  a  reopen- 
ing of  the  defendant's  case.  Peo- 
ple V.  Strait.  165 

8.  Bebuttal  of  Evidence  Given  in  An- 
swer to  Defense  of  InsauHi/-  An 
attempt  on  the  part  of  the  defend- 
ant in  an  action  defended  on  the 
ground  of  insanity,  to  disprove 
Sie  evidence  of  the  prosecution 
given  in  answer  to  his  proof  upon 
the  question  of  insanity,  and  upon 
a  subject  which  he  was  not  re- 
quired to  anticipate,  is  not  a  re 
opening  of  the  defendant's  case. 

Jd. 

9.  Ejection  of  Competent  Evidence  — 
ReversibU  Eiror  —  Code  Or.  Pro. 
§542.  When  the  rejection  of  com- 
petent and  material  evidence  is 
harmful  to  the  defendant  and  is 
excepted  to,  it  affects  a  subst^intial 
right  and  presents  an  error  which 
cannot  be  disregjirded  in  a  criminal 
case,  under  section  542  of  the  Code 
of  Criminal  Procedure,  but  it  re- 
quires a  reversal  even  though  the 
appellate  court,  with  the  rejected 
evidence  before  it,  would  still 
come  to  the  same  conclusion  as 
that  reached  by  the  jury.  Id. 

10.  Murder  —  Evidence.  The  facts 
as  to  the  shooting  of  his  paramour 
by  the  defendant  reviewed  and 
held  to  disclose  sufficient  evidence 
of  intent,  deliberation  and  pre- 
meditation to  sustain  the  verdict 
of  murder  in  the  first  degree. 
People  V.  SutJierland.  345 

11.  Conclumvcness  of  Verdict.  The 
verdict,  in  a  capital  case,  is  con- 
clusive upon  the  Court  of  Appeals 
on  questions  of  fact,  where  there 
is  a  conflict  in  the  evidence,  or 
where  opposing  inferences  are  to 
be  drawn  from  the  facts.  Id. 

12.  Appeal  —  Interference  with  Ver- 
dict.    When  it  appears  that  the 


facts  and  circurastsnces  testified 
to  justified  the  jury  in  finding 
that  the  homicide  was  int^ntionaH 
and  that  it  was  the  result  of  suf- 
ficient deliberation  and  premedi- 
tation to  warrant  the  verdict  of 
murder  in  the  first  degree,  the 
Court  of  Appeals  will  not  inter- 
fere with  tlie  determination  of  the 
jury  upon  the  facts.  Id. 

13.  Motive.  While  an  adequate  mo- 
tive for  the  act  is  not  indispensable 
to  a  conviction  of  murder,  yet 
any  fact  from  which  the  jury 
may  legitimately  find  or  infer  such 
motive  acting  upon  the  defend- 
ant's mind  is  competent.  Id, 

14.  Meretrcioun  Relations.  On  a  trial 
for  the  murder  of  a  woman  by  a 
man,  proof  of  meretricious  rela- 
tions between  the  parties  and  of 
the  facts  leading  up  to  such  rela- 
tions is  competent,  where  it  tends 
to  show  a  motive  for  the  act.     Id. 

15.  Possesffion  of  Weapon  —  Intent. 
On  a  trial  for  murder  by  shooting 
with  a  pistol,  testimony  tliat  the 
defendant,  shortl}'  before  the  homi- 
cide, showed  the  witness  the  pistol, 
with  the  remark,  "This  means 
business  some  <lay.'*  is  (torapetent 
as  tending  to  prove  not  only  that 
the  defendant  had  the  pistol  in  bis 
posses.^ion,  but  that  he  intended 
to  use  it  upon  some  one.  Id. 

16.  Letters  from  Deeeaseji  to  Defend- 
ant —  Motive.  On  the  trial  of  a 
man  for  murdering  his  paramour, 
who  was  pregnant  at  the  time,  let- 
ters received  by  the  defendant 
from  the  woman,  indicating  that 
she  considered  him  the  father  of 
her  child  and  apprising  him  of  her 
dependence  upon  him  and  that  she 
considered  their  relations  perma- 
nent, although  affectionate  in  tone, 
may  be  admissible  against  him, 
not  for  the  purpose  of  proving 
any  fact  stated  in  them,  but  as 
bearing  upon  the  questicm  whether 
the  situation  in  which  the  defend- 
ant was  placed,  as  depicted  in  the 
letters,  furnished  a  sufficient  mo- 
tive for  him  to  terminate  the 
relations  in  the  way  he  did.      Id. 

17.  Letters  of  Deceased  —  Evidence. 
Letters  of  the  deceased,  sent  to 
the  defendant  and  found  in  his 
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possession »  are  not,  as  matter  of 
law,  incompetent  evidence  under 
all  circumstances,  on  a  trial  for 
murder,  as  being  only  statements 
of  the  deceased;  but  their  com- 
petency depends  upon  their  con- 
tents and  the  nature  of  the 
information  which  they  convey 
to  the  mind  of  the  accused.      Id. 

18.  Harmless  Evidence,  The  admis- 
sion in  evidence,  on  a  trial  for 
murder,  of  letters  from  the  de- 
ceased, found  in  the  defendant's 
possession,  does  not  constitute  re- 
versible error,  even  if  the  letters 
contain  nothing  bearing  upon  the 
question  of  motive,  imless  they 
contain  something  calculated  to 
prejudice  the  defendant.  Id. 

19.  Murder  —  Defect  of  Reason— ^Ex- 
pert  Testimony.  On  a  trial  for 
murder,  where  defect  of  reason  at 
the  time  of  the  act  is  interposed  as 
a  defense,  witnesses  for  the  prose- 
cution, who  examined  the  defend- 
ant on  behalf  of  the  public 
immediately  after  the  homici<le, 
when  he  was  apparently  uncon- 
scious, may  testify  that  in  their 
opinion  he  was  "shamming"  or 
"faking,"  when  they  qualify  as 
medical  experts  and  state  the 
grounds  of  their  opinions.  PeopU' 
V.  Kfjerner.'  355 

20.  Capital  Case  —  Striking  out  Tes- 
timony —  Appeal.  The  striking: 
out  by  the  trial  court  of  the  whole 
testimony  of  a  witness  called  by 
the  prosecution,  does  not  furnish 
a  ground  for  the  reversal  of  a 
judgment  of  death,  when  it  is 
obvious  that  the  substantial  rights 
of  the  defendant  could  not  have 
been  affected  by  eliminating  that 
testimony  from  the  case  and 
directing  the  jury  to  disregard  it. 

Id. 

21.  Criminal  Trial—  Order  of  Prt^rjf 
—  Discretion  of  Court.  Upon  the 
trial  of  a  criniinal  action  it  is  in 
the  discretion  of  the  court  to  per- 
mit the  prosecution  to  give  evi- 
dence in  aid  of  its  original  ca.se, 
after  the  defense  has  reste<J ;  and  a 
judgment  will  not  be  disturbed  on 
appeal,  on  account  of  the  grant- 
ing of  such  permission,  when  thi- 
record  discloses  no  abuse  of  dis 
cretion.  Id. 


82.  Capital  Case  —  Self-contradictory 
Eoidence  —  Appeal.  The  fact  that 
evidence  given  by  a  witness  for  the 
prosecution  in  a  capital  case  was 
contradictory  of  tliat  previously 
ffiven  by  him  and  was  improbable, 
does  not  warrant  the  Court  of  Ap- 
peals in  reversing  the  judjjment 
upon  the  ground  that  the  evidence 
was  not  entitled  to  credit,  where 
the  credibility  of  the  witness  and 
the  effect  to  be  given  to  his  evi- 
dence were  clearly  for  the  jury  to 
determine,  and  the  trial  court,  at 
the  defendant's  request,  charged 
that  if  any  of  the  witnesses  had 
willfully  testified  falsely,  the  Jury 
had  a  right  to  disregard  such  tes- 
timony, even  though  it  was  not 
contradicted  or  impeached,  and  it 
is  apparent  that  the  verdict  was 
not  dependent  upon  that  evidence. 

Id. 

23.  Statement  Made  in  Presence  of 
Apparently  Unconscious  Defendant 
—^Erroneous  Admission  in  Evi- 
dence —  Rerersible  Error.  On  a 
trial  for  murder,  in  which  defect 
of  reason  at  the  time  of  the  act 
was  interposed  as  a  defense,  a 
witness  for  the  prosecution,  who 
had  testified  as  a  medical  expert 
that  in  his  opinion  the  defendant 
was  "shamming,"  when  appar- 
ently unconscious,  immediaU?ly 
after  the  homicide,  was  permitted 
to  testify,  over  the  defendent's  ob- 
jection, that  he  stated  to  a  police 
officer,  in  the  presence  of  the  de- 
fendant and  while  the  latter  was 
apparently  unconscious,  that  he 
"didn't  see  there  was  very  much 
the  matter  with  the  man;  that  he 
was  probably  faking."  Held^  that 
the  evidence  was  incompetent  and 
improper,  being  mere  hearsay,  or 
the  statement  of  the  witness  to  a 
third  party,  unless  made  under 
such  circumstances  as  to  be  bind- 
ing upon  the  defendant;  that  the 
silcuce  of  the  defendant,  under 
the  circumstan^-es,  did  not  r.iise  a 
presumption  of  acquiesr'cncf  in  the 
witness's  remark  sf>  as  to  render 
it  comi>etf>ntas  anadmi^^ion;  and 
that  the  rulinir  admitting  the  state- 
ment in  evidence  con*»ti luted  a 
harmful  error,  calling  for  a  re- 
versal. IL 

24,  JurisfHrtion  of  Court  of  Apjf^.nU, 
The  Court  of  Aj>peab  cannot  re- 
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view  any  question  of  fact  on  ap- 
peal in  a  criminal  case,  except 
where  the  judgment  is  of  death; 
nor  can  it  review  any  questions 
relating  to  the  sufficiency  of  the 
evidence,  where  the  Appellate 
Division  has  affirmed  a  conviction, 
by  a  unanimous  decision.  (Const, 
art.  6,  §  9.)    People  v.  Heliner.  596 

^.  Indictment  —  Penal  Code,  §  592. 
The  mere  omission  of  the  words 
*Mn  respect  thereto,"  from  an 
otherwise  sufficient  indictment, 
based  upon  section  592  of  the 
Penal  Code,  which  makes  it  a 
crime  for  an  officer  of  a  corpora- 
tion to  knowingly  exhibit  a  false 
book  to  any  public  officer  author- 
ized by  law  to  investigate  its 
affairs,  "with  intent  to  deceive 
such  officer  in  respect  thereto," 
does  not  invalidate  the  indictment. 

Id. 

26.  Charge  to  J\n^  —  Error.  Where 
the  charge  to  the  jury  is  erro- 
neous, the  verdict  must  be  set 
aside,  unless  it  is  apparent  that 
the  error  did  not  and  could  not 
have  affected  the  verdict;  and  it 
is  not  for  the  defendant  to  show 
how  he  was  injured  by  it,  but  it 
rests  with  the  prosecution  to  show 
that  no  possible  injury  could 
have  arisen  from  the  error.        /(/. 

27.  Reversible  Error  in  Charge.  On 
a  new  trial  of  an  indictment  based 
upon  section  592  of  the  Penal 
Code,  charging  the  president  of  a 
state  bank  with  having  knowingly 
exhibited  a  false  tickler  or  cash 
book  to  a  bank  examiner,  the 
questions  most  seriously  litigated 
were  whether  cerUiin  entries  in  the 
book  were  false  to  the  knowledge 
of  the  defendant  and  whether, 
with  that  knowledge,  he  exhibited 
the  book  to  the  examiner.  The 
evidence  to  establish  these  facts 
was  somewhat  circumstantial.  The 
trial  court,  in  charging  the  jury, 
after  detailing  the  evidence. added: 
*'  And.  as  tljc  court  at  General 
Term  had  said,  in  this  case,  that 
was  sufficient  to  satisfy  the  jury 
that  there  was  an  inspection  or 
presentation  of  the  books  to  the 
examiner,"  /////,  that  this  con- 
stituted reversible  error.  Id, 


CUSTOM. 
See  Contract,  6. 

DAMAGES. 
See  Buffalo  (City  of),  1-3. 

CONTKACT,  4. 

DEBTOR  AND  CREDITOR, 
See  Fraudulent  Conveyances,  1. 

DEFINITIONS. 

1.  "CAanYoWd."  The  word"  charit- 
able,"  as  used  in  the  provisions  of 
the  Constitution  and  the  statutes 
subjecting  charitable  institutions 
to  tiie  supervision  and  rules  of  the 
state  board  of  charities,  is  to  Ik' 
given  only  its  usual  and  oitiinary 
meaning.*  People  ejr  rel.  X.  Y. 
Inst,  for  Blind  v.  Fitch.  14 

2.  *•  From  and  After.''  The  words 
"from  and  after,"  in  a  testamen- 
tary gift  of  a  remainder,  following 
a  life  estate,  do  not  make  the  re- 
mainder contingent  and  prevent 
its  being  construed  as  vested, 
where  there  is  nothing  else  on  the 
face  of  the  will  tending  to  show 
that  the  vesting  of  the  n'niainder 
was  postponed  or  intended  to  be 
postponed  beyond  the  death  of  the 
testator.     Hersee  v.  Simpson.     496 

3.  "  Fraud  in  Laic."  Fraud  in  law 
exists  only  when  the  acts  upon 
which  it  is  based  carry  in  them- 
selves inevitable  evidence  of  it 
independently  of  the  motive  of  the 
actor.     Delaney\.  Valentine.    693 

See  Executors   and  Administra- 
tors, 2. 
Session  Laws,  19,  25. 

DEMURRER. 
See  Appeal,  18,  19. 

DEPOSITS. 
See  Tax,  15. 
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DESCRIPTION. 

/&€  Real  Property,  4,  7,  13. 
Replevin,  2. 


DEVASTAVIT. 

See  Legatees,  1. 

DEVISE. 
See  Will,  23, 25,  30-32,  38,  39, 41. 

DIRECTORS. 

See  Assignment,  2. 
Corporations,  21. 

DISMISSAL  OF  APPEAL. 
See  Appeal,  2. 

DISTRICT  ATTORNEY. 
See  Officers,  1-4. 

DOMESTIC  ANIMALS. 
See  Animals. 

DONG  AN  CHARTER. 
See  Riparian  Rights,  o. 

EASEMENT. 
See  Real  Property,  2. 


EDUCATIONAL  INSTITU- 
TIONS. 

See  Corporations,  1-14. 


ELECTIONS. 

JSee  Constitutional  Law,  11, 12. 
Officers,  1-7. 


ELIGIBILITY. 

See  Officers,  5,  6. 
102 


EMINENT  DOMAIN. 
See  Railroads,  2. 

EMPLOYMENT. 

See  Contract,  6-8. 

ENCROACHMENT. 
See  Real  Property,  1,  2. 

EQUITABLE  CONVERSION. 
See  Partnership,  4,  5. 


EQUITY. 

1.  Ttestraint  of  Action  at  Law. 
When  a  court  of  equity  is  ask^d 
to  stay  an  action  at  law,  it  must 
consider  whether,  if  it  be  a  case 
where  a  legal  defense  to  the  action 
in  fact  exists,  the  applicant  should 
be  left  to  that  as  an  adequate  rem- 
edy, and  whether  any  appreciable 
injury  can  result  in  denying  him 
the  right  to  establish  the  existence 
of  some  bar  to  the  action  at  law 
and,  thereupon,  to  have  the  same 
enjoined.     Bomeisler    v.    Forster. 

229 

2.  Sjyecific  Performance  of  Personal 
Contracts.  The  extension  of  the 
rule  of  specific  performance  to  per- 
sonal contracts  is  justified,  where 
there  would  not  be  a  complete  and 
satisfactory  remed\'  by  compensa- 
tion in  damages,  or  where  the  ben- 
efits of  the  contract  would  not 
inure  fully  to  the  party  in  whose 
favor  it  was  made,  unless  it  was 
specifically  performed.  Id. 

3.  P^'Htraint  of  Action  at  Tjiid  in 
Disrvgardof  Contract  (f  Settle  ntent. 
When  it  appears  in  an  action  in 
equity  brought  to  restrain  the 
defendant  from  prosecuting  an 
action  at  law  in  breach  of  a  lawful 
contract  between  the  parties,  by 
which  the  defendant  had  released 
the  claim  upon  which  the  action 
at  law  was  brought  and  had  agreed 
not  to  sue  thereon,  that  a  specific 
performance  of  the  contn^ct  is  es- 
sential, if  the  phiintiff  is  to  receive 
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its  benefits,  such  as  security  from 
charges  and  revelations  which 
might  affect  his  reputation,  an  in- 
junction may  properly  be  granted. 

Id. 

4.  Eridence  Confined  to  Issues  on 
Trial.  When  the  issues  triable  in 
an  action  in  equity  to  restrain  a 
pending  action  at  law  are  whether 
the  defendant  had  executed  a  re- 
lease of  the  charges  on  which  the 
action  at  law  was  based  and  had 
orally  agreed  not  to  sue  on  the 
same,  and  whether  such  release 
and  agreement  were  invalidated 
by  fraud,  misrepresentation  or 
duress,  evidence  bearing  upon  the 
charges  made  in  the  complaint  in 
the  action  at  law,  or  bearing  upon 
obligations  claimed  to  arise  by 
reason  of  matters  set  up  therein, 
being  pertinent  only  to  the  issues 
in  that  action,  is  not  admissible  in 

•the  action  in  equity  Id. 

5.  Oral  Evidence  as  to  Basis  of  Oral 
Contract  not  to  Sue.  In  an  action 
in  equity  to  restrain  an  action  at 
law  brought  in  contravention  of 
an  oral  contract  not  to  sue,  sought 
to  be  avoided  on  the  ground  of 
fraud  and  duress,  it  is  not  error  to 
permit  the  plaintiff  to  introduce 
oral  evidence  of  propositions  of 
settlement  made  on  behalf  of  the 
defendant  and  which  formed  the 
basis  of  the  contnict.  Id. 

6.  Personal  Money  Judgment.  A 
court  of  ecjuity  may  adapt  its 
relief  to  the  exigencies  of  the 
case,  and,  when  nothing  more  is 
required,  may  order  a  sum  of 
money  to  be  paid  to  the  plaintiff, 
or  give  him  a  personal  judgment 
therefor,  to  be  enforced  by  execMi- 
tion.     Bailey  v   Hornthal.         648 

See  Appeal,  25. 

cohporations,  21. 
Judgment. 
Will,  8-11,  13. 


'  ERROR  OF  JUDGMENT. 
See  Neqliqence,  3. 

ESCHEAT. 
See  Will,  33. 


ESTOPPEL. 
See  Partition,  3. 

EVIDENCE. 

1.  Cireumsl<intial  Proof.  In  order 
to  prove  a  fact  by  circumstaDces 
there  should  be  positive  proof  of 
the  facts  from  which  the  inference 
or  conclusion  is  drawn.  The  cir- 
cumstances themselves  must  be 
shown  and  not  left  to  rest  in  con- 
jecture, and  when  shown  it  must 
appear  that  the  inference  sought 
is  the  only  one  which  can  fairly 
and  reasonably  be  drawn  from 
these  facts.  Ruppert  v.  Bklyn.  U. 
B.  It  Co.  90 

2.  Defense  of  Mental  Irre^ponsibUity 
—  Denial  of  Act.  K  on  a  trial  for 
murder  the  defendant  in  effect  ad- 
mits the  act,  but  interposes  the 
defense  that  it  was  done  when  he 
was  unconscious  and  not  crimin- 
ally responsible,  declarations  made 
in  his  presence  immediately  after 
the  act  charging  him  with  it 
and  denied  b.v  him  are  admissible 
against  him  for  the  purpose  of 
characterizing  his  denial,  as  tend- 
ing to  show  that  he  denied  the 
commission  of  the  act  which  he 
knew  he  had  committed.  People 
V.  Ilughwn.  153 

3.  Bejection  cf  Competent  Eridence. 
When  the  rejection  of  competent 
and  materiril  evidence  is  harmful 
to  the  defendant  and  is  excepted 
to,  it  affects  a  substantial  right 
and  presents  an  error  which  can- 
not be  disregarded  in  a  criminal 
case  under  section  542  of  the  Code 
of  Criminal  Procedure,  but  it  re- 
quires a  reversjil  even  though  the 
appellate  court,  with  the  rejected 
evidence  before  it,  would  still 
come  to  the  same  conclusion  as 
that  reached  by  the  jury.  People 
v.  Strait,  165 

4.  Evidence  Confined  to  Issues  on 
Trial.  When  the  issues  triable 
in  an  action  in  equity  to  restrain 
a  pending  action  at  law  are 
whether  the  defendant  had  execu- 
ted a  release  of  the  charges  on 
which  the  action  at  law  was 
based  and  had  orally  agreed  not 
to  sue  on  the  same,  and  whether 
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such  release  and  agreement  were 
invalidated  by  fraud,  misrepre- 
sentation or  duress,  evidence  bear- 
ing upon  the  charges  made  in  the 
complaint  in  the  action  at  law,  or 
bearing  upon  obligations  claimed 
to  arise  by  reason  of  matters  set 
up  therein,  being  pertinent  only  to 
the  issues  in  that  action,  is  not 
admissible  in  the  action  in  equity. 
Bomeislery.  Fbrster.  229 

6.  Oral  Evidence  as  to  Basis  of  Oral 
Contract  not  to  Sue.  In  an  action 
in  equity  to  restrain  an  action  at 
law  brought  in  contniveution  of 
an  oral  contract  not  to  sue,  sought 
to  be  avoided  on  the  ground  of 
fraud  and  duress,  it  is  not  error  to 
permit  the  plaintiff  to  introduce 
oral  evidence  of  propositions  of 
settlement  made  on  behalf  of  tho 
defendant  and  which  formed  the 
oasis  of  the  contract.  Id. 

6.  Stipulation.  A  stipulation  by 
the  parties  to  the  action,  that  "the 
evidence  taken  upon  the  previous 
trial  of  the  above  action  be  read 
at  Trial  Term  as  the  evidence  in 
this  action,  and  that  no  further 
evidence  shall  be  introduced  on 
either  side  outside  of  that  which 
is  contained  in  the  case  on  appeal, 
determined  by  the  General  Term 
of  this  court,'*  confers  upon  each 
the  absolute  right  to  rely  upon 
the  stipulated  record  as  a  com- 
plete record,  and  to  take  the  benefit 
of  whatever  it  presents  as  evi- 
dence. Bi/an  V.  Mayor,  etc.,  of  N. 
T.  328 

7.  Murder.  The  facts  as  to  the  shoot- 
ing of  his  paramour  by  the  de- 
fendant reviewed  and  hdd  to  dis- 
close sufficient  evidence  of  intent, 
deliberation  and  premeditation  to 
sustain  the  verdict  of  murder  in 
the  first  degree.  People  v.  Suth- 
erland. 345 

8.  Motine.  While  an  adequate  mo- 
tive for  the  act  is  not  indispen- 
sable to  a  conviction  of  murder, 
yet  any  fact  from  which  the  jury 
may  legitimately  find  or  infer  such 
motive  acting  upon  the  defend- 
ant's mind  is  competent.  Id. 

9.  Meretricious  Relations.  On  a  trial 
for  the  murder  of  a  woman  by  a 


man,  proof  of  meretricious  rela- 
tions between  the  parties  and  of 
the  facts  leading  up  to  such  rela- 
tions is  competent,  where  it  tends 
to  show  a  motive  for  the  act.    Id, 

10.  Possession  of  Weapon  —  Intent. 
On  a  trial  for  murder  by  shooting 
with  a  pistol,  testimony  that  the 
defendant,  shortly  before  the 
homicide,  showed  the  witness  the 
pistol,  with  the  remark,  "This 
means  business  some  day,"  is 
competent  as  tending  to  prove  not 
only  that  the  defendant  had  the 
pistol  in  his  possession,  but  that 
he  intended  to  use  it  upon  some 
one.  Id. 

11.  Letters  from  Deceased  to  Defend- 
ant—  Motive.  On  the  trial  of  a 
man  for  murdering  his  paramour, 
who  was  pregnant  at  the  time, 
letters  received  by  the  defendant 
from  the  woman,  indicating  that 
she  considered  him  the  father  of 
her  child,  and  apprising  him  of 
her  dependence  upon  him,  and 
that  she  considered  their  Velations 
permanent,  although  affectionate 
in  tone,  may  be  admissible  against 
him.  not  for  the  purpose  of  prov- 
ing any  fact  stated  in  them,  but 
as  bearing  upon  the  question 
whether  the  situation  in  which 
the  defendant  was  placed,  as  de- 
picted in  the  letters,  furnished  a 
sufficient  motive  for  him  to  termi- 
nate the  relations  in  the  way  he 
did.  Id. 

12.  Letters  of  Deceased.  Letters  of 
the  deceased,  sent  to  the  defend- 
ant and  found  in  his  possession, 
are  not,  as  matter  of  law,  incom- 
petent evidence  under  all  circum- 
stances, on  a  trial  for  murder,  as 
being  only  sUitements  of  the  de- 
ceased; but  their  competency  de- 
pends upon  their  contents  and  the 
nature  of  the  information  which 
they  convey  to  the  mind  of  the  ac- 
cused. Id. 

13.  Harmless  Etidence.  The  admis- 
sion in  evidence,  on  a  trial  for  mur- 
der, of  letters  from  the  deceased, 
found  in  the  defendant's  posses- 
sion, does  not  constitute  reversi- 
ble error,  even  if  the  letters  con- 
tain nothing  bearing  upon  the 
question  of  motive,  unless  they 
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contain  something  calculated   to 
prejudice  the  defendant.  Id. 

14.  Non-expert  Testirtiony.  The  ob- 
jection that  the  witness  has  not 
been  shown  to  be  an  expert  does 
not  lie  against  a  question  which 
does  not  call  for  the  opinion  of  an 
expert,  but  which  relates  merely 
to  facts  within  the  knowledge  of 
the  witness.      People  v.  Koertier, 

855 

16.  Murder  —  Defect  of  Reason  — Ex- 
pert Testirtwny.  On  a  t  rial  for  mur- 
der, where  defect  of  reason  at  the 
time  of  the  act  is  interposed  as  a 
defense,  witnesses  for  tlie  prose- 
cution, who  examined  the  defend- 
ant on  behalf  of  the  public  imme- 
diately after  the  homicide,  when 
he  was  apparently  unconscious, 
may  testify  that  in  their  opinion 
he  was  "  shamming" or  **  faking," 
when  they  qualify  as  medical  ex- 
perts and  state  the  grounds  of  their 
opinions.  Id. 

16.  DMosure  by  Pht/sician — Code 
Cio.  Pro.  %  834.  Where  the  tes- 
timony of  a  physician  is  sought 
to  be  excluded  under  section  884 
of  the  Code  of  Civil  Procedure, 
the  burden  is  upon  the  party 
seeking  to  exclude  it  to  bring  the 
case  within  the  provisions  of  the 
section,  lie  must  make  it  appear 
not  only  that  tlie  information  he 
seeks  to  exclude  was  acquired 
by  the  witness  while  attending  the 
patient  in  a  professional  capacity, 
but  also  that  it  was  necessary  to 
enable  him  to  perform  some  pro- 
fessional act.  /(/. 

17.  Insanity  —  N<m-exwrt  Testi- 
mony. Upon  a  question  of  sanity 
or  insanity,  lay  witnesses  may  be 
examined  as  to  acts  and  conduct 
of  the  party,  and  upon  giving 
such  evidence  they  may  be  per- 
mitted to  testify  whether  such 
acts  or  conduct  impressed  them  as 
rational  or  irrational.  Id. 

18.  Criminal  Trial  —  Order  of  Proof 
—  Discretion  of  Court.  Upon  tlie  I 
trial  of  a  criminal  action  it  is  in 
the  discretion  of  the  eouit  to  per- 
mit the  prosecution  to  give  evi- 
dence in  aid  of  its  original  case, 
after  the  defense  has  rested;  an<i 
a  judgment  will  not  be  disturbed  | 


on  appeal,  on  account  of  the 
granting  of  such  permission, 
when  the  record  discloses  no  abase 
of  discretion.  Id, 

19.  Order  of  Pi^oof—  Code  Cr,  Pro. 
§  388.  Section  888  of  the  Code  of 
Criminal  Procedure,  regulating 
the  order  of  proceedings  in  trials, 
does  not  deprive  the  court  of 
power  to  permit  the  prosecution 
to  give  evidence  in  aid  of  its 
original  case  after  the  defense  has 
rested,  without  its  being  affirma- 
tively shown  that  there  is  some 
good  reason,  in  the  furtherance  of 
justice,  why  the  evidence  should 
be  admitted  at  that  time.  Id. 

20.  Capital  Case — Self -contradictory 
Evidence  —  Append.  The  fact  that 
evidence  given  by  a  witness  for 
the  prosecution  in  a  capital  case 
was  contradictory  of  that  previ- 
ously given  by  him  and  was  im- 
probable, does  not  warrant  the 
Court  of  Appeals  in  reversing  the 
judgment  upon  the  ground  that 
the  evidence  was  not  entitled  to 
credit,  where  the  credibility  of 
the  witness  and  the  effect  to  be 
given  to  his  evidence  were  clearly 
for  the  jury  to  detennine,  and  the 
trial  court,  at  the  defendant's  re- 
quest, charged  that  if  any  of  the 
witnesses  had  willfully  testified 
falsely,  the  jury  had  a  right  to 
disregard  such  testimony  even 
though  it  was  not  contnidicted  or 
impeached,  and  it  is  apparent  that 
the  verdict  was  not  dependent 
upon  that  evidence.  Id, 

21.  P7'oof  of  Insanity.  There  is  no 
authority  or  principle  of  the  law 
of  evidence  which  will  admit 
proof  of  insanity  or  other  disease 
by  mere  reputation  in  the  family. 

Id. 

22.  Statement  by  Another  in  Presence 
of  Party  —  Admission  by  Acquies- 
cen ce  —  Silence.  A  pa  rty  's  acq uies- 
cence  in  the  statement  of  an- 
other, made  in  his  presence,  to 
have  the  effect  of  an  admission 
must  exhibit  some  act  of  volun- 
tary demeanor  or  conduct:  it  must 
plainly  appear  that  such  state- 
ment was  fully  known  and  under- 
stood by  the  party  before  any 
inference  can  be  drawn  from  his 
passive ness    or   silence,  and   the 
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circumstances  must  not  only  be 
such  as  afforded  him  an  opportu- 
nity to  act  or  speak,  but  also 
such  as  would  properly  or  natu- 
rally call  for  some  action  or  reply 
from  men  similarly  situated.    Id. 

28.  Statement  Made  in  Presence  of 
Apparently  Unconscious  Defend- 
ant —  Erroneous  Admission  in 
Evidence  —  Beversible  Error.  On 
a  trial  for  murder  in  which  defect 
of  reason  at  the  time  of  the  act 
was  interposed  as  a  defense,  a 
witness  for  the  prosecution,  who 
had  testified  as  a  medical  expert 
that  in  his  opinion  the  defendant 
was  "shamming,**  when  appar- 
ently unconscious,  immediately 
after  the  homicide,  was  permitted 
to  testify,  over  the  defendant's 
objection,  that  he  stated  to  a  police 
officer,  in  the  presence  of  the  de- 
fendant and  while  the  latter  was 
apparently  unconscious,  that  he 
•*  didn't  see  there  was  very  much 
the  matter  with  the  man^;  that  he 
was  probably  faking."  Held,  tliat 
the  evidence  was  incompetent  and 
improper,  being  mere  hearsay,  or 
the  statement  of  the  witness  to  a 
third  party,  unless  made  under 
such  circumstances  as  to  be  bind- 
ing upon  the  defendant;  that  the 
silence  of  the  defendant,  under 
the  circumstances,  did  not  raise  a 
presumption  of  acquiescence  in 
the  witness's  remark  so  as  to  render 
it  conipetent  as  an  admission;  and 
that  the  ruling  admitting  the  state- 
ment in  evidence  constituted  a 
harmful  error,  calling  for  a  re- 
versal. Id, 

24.  Competency  of  Statements  in  Pres- 
ence of  Defendant.  Statements  in 
the  presence  of  the  defendant  are 
only  competent  when  he  is  in  a 
position  to  hear  and  understand. 
If  his  condition  as  to  conscious- 
ness is  a  matter  of  dispute,  the 
statement  in  his  presence  is  incom- 
petent, although  the  People  are 
entitled  to  go  to  the  jury  on  the 
question  wnether  the  defendant 
was  really  unconscious  or  merely 
shamming.  Id. 

See  AssBSSKENT,  4. 
Chimes,  1,  7. 
neqliqe17ce,  4,  8. 
Real  Property,  1. 


EXCEPTIONS. 

See  Afpeal,  2,  21. 
Courts,  11. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  Executor  of  Deceased  Executor  — 
Accounting  —  Delitery  of  Property, 
The  power  conferred  upon  the 
Surrogate's  Court  by  section  2606 
of  the  Code  of  Civil  Procedure,  in 
connection  with  section  2603,  to 
compel  an  executor  of  a  deceased 
executor  to  account  for  unad- 
ministered  money  or  property  of 
the  first  estate  in* his  hands  and  to 
pay  and  deliver  the  same  to  the 
Surrogate's  Court,  or  to  his  suc- 
cessor in  office,  or  to  **such  other 
person  as  is  authoi  ized  by  law  to 
receive  the  same,"  does  not  require 
the  surrogate  to  direct  payment  or 
delivery  to  a  legatee  under  the  will 
of  the  first  testator.  In  re  Moekr- 
ing.  423 

2^  Person  Authorized  by  Law  to  Re- 
ceive. The  phrase  "such  other 
person  as  is  authorized  by  law  to 
receive  the  same,"  does  not  include 
legatees  or  creditors  of  the  first 
testator,  to  whom  the  property 
will  ultimately  belong,  but  relates 
to  such  other  person  as  is  author- 
ized by  law  to  receive  the  unad- 
ministered  property  of  the  first 
estate  for  the  purpose  of  adminis- 
tration. Id. 

^  Executor  cf  Exei  utor  Cannot  Dis- 
tribute. While,  under  section  2606 
of  the  Code,  an  executor  of  a 
deceased  executor  can  be  required 
to  deliver  property  in  his  hands 
to  the  Surrogate's  Court  or  to  a 
representative  of  the  first  estate, 
he  cannot  be  required  to  act  as  a 
representative  of  that  estate  in 
distributing  its  unadministered 
assets.  Id,. 

See  Guardian  and  Ward,  1-3. 
Insurance,  4-7,  9.' 
Legatees,  1,  2. 
Principal  and  Agent,  2. 
Surrogates,  2. 
Tax,  22. 
Will,  37,  89. 


EXEMPTIONS. 
See  Tax,  18-20. 

EXHIBITS. 
See  Crimes,  6. 

EXPERT  TESTIMONY. 
See  Evidence,  15. 

FIRE  ESCAPES. 
See  Master  and  Servant,  1. 

FIRE  INSURANCE. 
See  Insurance,  2-9. 

FORECLOSURE. 
See  BiNQHAMTON  (City  of). 

FOREIGN  CORPORATIONS. 

See  Assignment,  1-5,  7. 
Tax,  1,  2,  13,  14,  16. 

FOREIGN  JURISDICTION. 
See  Courts,  2-5. 

FORMER  ADJUDICATION. 
See  Will,  8,  84. 

FRAUD. 

See  Fraudulent  Conveyances,  2, 

7,8, 

FRAUDS  (STATUTE  OF). 
See  Statute  of  Frauds. 


FRAUDULENT  CONVEY- 
ANCES. 

1.  Debtor  and   CrediUtr — Tmimfers 
not  CoHstitutifig  a  General  A^Hign- 


ment.  When  a  chattel  mortgage, 
executed  and  delivered  by  a  debtor 
to  one  of  bis  creditors,  and  a  trans- 
fer  of  business  accounts  to  a  third 
person,  do  not  cover  all  the  debtor's 
property  and  are  only  intended  to 
secure  the  payment  of  debts  of  the 
mortgagee  and  certain  other  cred- 
itors mentioned  therein,  they  are 
not  within  the  statute  which  regu- 
lates the  making  of  general  assign- 
ments for  the  benellt  of  creditors, 
and  prohibits  preferences  for  more 
than  one  third  of  the  assigneil  es- 
tate (L.  1887,  ch.  503).  Dtlaiiey  v. 
Valentin.  692 

2.  Chattel  Mortgaije.  A  chattel  mort- 
gage of  a  portion  of  his  property, 
made  by  a  debtor  to  secure  some 
of  his  creditors,  when  his  prop- 
erty is  insufficient  to  pay  all.  exe- 
cuted and  received  in  ?ood  faith, 
and  without  any  fraudmeut  intent 
on  the  part  of  either  of  the  par- 
ties, cannot  pioperly  be  set  aside 
as  falling  under  the  condemnation 
of  the  statute  against  fraudulent 
conveyances  (2  K.  S.  137,  §  1).    Id, 

3.  Statute  of  Pei'mnal  Uses.  The 
statute  making  transfers  of  per- 
sonal property  for  the  use  of  the 
grantor  void  as  to  creditors  (2  R. 
S.  135,  §  1),  was  intended  to  cover 
only  passive  trusts  for  the  exclu- 
sive use  of  the  grantor,  or  where 
the  use  of  the  grantor  is  the  chief 
purpose,  and  has  no  application 
to  trusts  which  are  only  incidental, 
and  are  expressed,  or  result,  to  the 
use  of  the  grantor,  after  the  exer- 
cise of  the  primary  purpose,  which 
is  lawful.  Id. 

4.  Chattel  Martgage  not  Within  Stat- 
vte.  A  chattel  mortgage,  given 
in  good  faith  to  secure  the  debt 
of  the  mortgagee,  is  not  brought 
within  the  condemnation  of  the 
Statute  of  Personal  Uses  by  the 
fact  that  it  contains  an  inciclental 
provision  that  any  surplus,  after 
payment  of  the  debt,  sliall  be  re- 
t  uf  ued  to  the  mortgagor,  Jd. 

5.  Afortgage  to  Secure  Creditors  Be- 
mfee  Mortgagee.  Nor  does  the 
Statute  of  Pereonal  Uses  applv  to 
such  a  mortgage,  although  given 
to  secure  the  debts  of  other  cred- 
itors, as  well  as  that  of  the  mort- 
gagee. Id. 
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6.  Trantfer  to  Third  Person.  A 
debtor,  whose  property  is  insuffi- 
cient to  pay  his  debts  m  full,  can 
make  a  valid  sale  or  pledge  of  a 
portion  of  it  to  a  third  person  to 
secure  a  part  of  his  creditors.    Id. 

7.  Valid  Trantfer.  A  transfer,  by 
a  debtor  whose  property  is  insuf- 
ficient to  pay  his  debts  in  full,  of 
a  portion  of  his  personal  property 
to  a  third  person  to  secure  a  part 
of  his  creditors,  is  not  within  the 
Statute  of  Personal  Uses,  when  it 
contains  no  provision  for  return- 
ing any  surplus;  and  if  made  in 
good  faith,  for  the  purpose  of 
giving  lawful  prefereaces  in  the 
payment  of  honest  debts,  and  so 
not  fraudulent  in  fact,  it  is  not 
fraudulent  in  law,  but  is  valid  as 
against  other  creditors.  Id. 

8.  Fraud  in  Law.  Fraud  in  law  ex- 
ists only  when  the  acts  upon  which 
it  is  based  carry  in  themselves  in- 
evitable evidence  of  it  independ- 
ently of  the  motive  of  the  actor. 

Id. 

FRIVOLOUS  EXCEPTIONS. 
See  Appeal,  2. 

GENERAL  TERM. 
See  Appeal,  1. 

GOOD  CHARACTER. 
See  Crimes,  5. 

GRADING  COMMISSIONERS. 
JSee  Gravesend  (Town  of),  2,  3,  5. 

GRADE  CROSSINGS. 
See  Buffalo  (City  of),  1-3. 

GRAVESEND  (TOWN  OF). 

1.  Annexation  to  Brooklyn  —  Ihhu- 
ance  of  Bonds  for  Street  Improre- 
ments.  Chapter  039.  Laws  of  1895, 
creating  a  commission  to  deter- 
mine claims,  and  providm^  for  tlie 
issuance  of  bonds,  for  payment  for 


public  improvements  in  the  late 
town  of  Gravesend,  annexed  to 
the  city  of  Brooklyn  by  chapter 
449,  Laws  of  1894,  does  not  deprive 
the  holder  of  a  contract  for  con- 
structiuK  and  grading  a  highway, 
executed  by  the  town  authorities 
before  the  annexation,  in  a  pro- 
ceeding pending  and  unfinished  at 
the  time  of  the  passage  of  the  act 
of  annexation,  of  the  right  to  have 
bonds  in  payment  of  work  done 
by  him  issueJl  by  the  supervisor  of 
the  town,  under  chapter  171,  Laws 
of  1893,  where  he  has  not  submit- 
ted his  claim  for  determination 
under  the  act  of  1895.  People  ex 
rel.  Dady  v.  Supr.  Gravesend.    881 

.  Construction  of  Neptune  Atenue 
—  Eesolutions  of  Bo^ird  of  Super- 
visors—  Appointment  of  Grading 
Commissioners  for  Portion  of  Ave- 
nue.  Land  having  been  con- 
demned and  vested  in  the  town  of 
Gravesend,  Kings  county,  for  the 
purposes  of  a  public  highway, 
called  Neptune  avenue,  between 
West  Sixth  street  and  old  lot  47, 
by  proceedings  instituted  in  pur- 
suance of  a  resolution  of  the  board 
of  supervisors  under  chapter  554, 
Laws  of  1881,  the  board  of  super- 
visors, on  June  13,  1892,  provided 
by  resolution  for  the  grading  of 
Neptune  avenue  betweet:  West 
Sixth  street  and  old  lot  47,  but 
nothing  was  done  thereunder,  and 
on  December  12,  1892,  a  second 
resolution  was  passed  providing 
for  the  closing  of  the  avenue  be- 
tween West  Sixth  street  and  West 
Fifteenth  street,  for  a  change  of 
the  lines,  and  for  the  opening  and 
grading  thereof  between  those 
points.  Before  anything  was  done 
under  this  resolution,  and  on  Jan- 
uary 30,  1893,  a  resolution  was 
passe<l  amending  and  rescinding 
m  part  the  resolution  of  June  13, 
1S92,  so  that  it  onlv  provided  for 
the  construction  and  grading  of  the 
avenue  between  West  Fifteenth 
street  and  old  lot  47.  Thereupon 
grading  commissioners  for  Nep- 
tune avenue,  between  West  Fif- 
teenth street  and  old  lot  47,  were 
appointed  by  the  town  supervisor, 
bv  a  certificate  dated  February  1, 
1893,  and  on  February  26,  1893, 
they  made  a  contract  for  the  con- 
struction and  grading  of  the  ave- 
nue between  those  points.     Utld, 


816 


INDEX. 


that  the  effect  of  the  resolutions 
of  December  12, 1892,  and  January 
80, 1893,  having  been  to  so  amend 
the  resolution  of  June  18,  1892,  as 
to  limit  the  work  of  constructing 
and  grading  the  avenue  to  the  por- 
tion thereof  between  West  Fif- 
teenth street  and  old  lot  47,  it  was 
lawful  to  appoint  grading  com- 
missioners for  that  portion  of  the 
avenue.  Id. 

3.  CertificaU  of  Appointment  of 
G  rading  Commissioners —  Contract 

for  Work.  The  certificate  of  ap- 
pointment of  the  grading  com- 
missioners was  dated  February  1, 
1893.  The  resolution  of  the  board 
of  supervisors  of  January  30, 1898, 
was  not  approved  by  the  super- 
visor at  large  until  February  2, 
1893,  and  it  was  claimed  that  the 
certificate  of  appointment  was, 
therefore,  void.  A  resolution  of 
the  board  of  supervisors  provided 
that  grading  commissioners,  ap- 
pointed by  the  supervisor  of  the 
town  of  Gravesend,  should  take 
an  oath  of  office  and  file  it  with 
the  town  clerk.  The  grading 
commissioners  in  question  took 
the  oath  of  office  on  February  4, 
1893,  and  filed  it  February  5, 1893. 
Held,  that  the  appointment  of  the 
grading  commissioners  was  not 
complete  until  the  official  oath  was 
duly  taken  and  filed  ;  that  as  this 
was  not  done  until  after  the  reso- 
lution of  January  30,  1893,  had 
been  approved  by  the  supervisor 
at  large,  their  appointment  was 
lawful ;  and  that  the  contract 
made  by  them  was  valid  so  far  as 
affected  by  the  regularity  of  that 
appointment.  Id. 

4.  Mandamus  to  Compel  Issuance  of 
Bonds  —  Parties,  On  an  applica- 
tion for  a  peremptory  writ  of  man- 
damus to  compel  the  supervisor 
of  the  town  of  Gravesend  to  issue 
bonds  under  chapter  171,  Laws  of 
1893,  in  payment  of  work  done  by 
the  relator  under  such  contract  for 
constructing  and  grading  Neptune 
avenue,  between  West  Fifteenth 
street  and  old  lot  47,  it  was  ob- 
jected that  there  was  a  defect  of 
parties,  in  that  the  town  treasurer 
and  clerk,  who  would  have  to  join 
in  executing  the  bonds,  were  not 
made  parties.  Held,  that  the  ob- 
jection was  answered  by  the  fact 


that  the  grading  commissioners 
had  refused  the  relator  payment, 
for  the  alleged  reason  that  the 
supervisor  of  the  town  had  not 
raised  the  money  in  the  manner 
provided  by  law ;  and  it  was  fair 
to  assume  that  if  the  courts  should 
direct  the  supervisor  to  perform 
his  duty,  the  other  town  officials 
would  Vespect  the  decision  and 
obey  it.  Id. 

5.  Confirmation  of  Report  of  Com- 
missioners Opening  Highway — Col- 
lateral Attack.  The  contract  under 
which  the  work  was  done  for  which 
the  issuance  of  bonds  was  sought 
to  be  compelled  by  mandamus, 
was  made  in  1893.  The  report 
of  the  opening  commissioners, 
opening  the  highway,  was  con- 
firmed in  1886,  and  the  confirma- 
tion had  not  been  attacked  until 
the  present  proceeding.  Held, 
that  the  order  of  confirmation  was 
in  the  nature  of  a  judgment  and 
could  not  be  collaterally  attacked 
at  this  time  —  none  of  the  points 
urged  against  it  being  jurisdic- 
tional or  such  as  to  render  the 
original  proceeding  laying  out  the 
avenue  void.  Id. 


GUARDIAN  AND  WARD. 

1.  Residiutry  and  Specific  Legatees  — 
Action — Parties.  When,  in  an 
action  brought  by  an  adminis- 
trator with  the  will  annexed  to 
recover  from  the  residuary  legatee 
moneys  prematurely  paid  to  him 
by  a  former  executor,  the  plain- 
tiff is  made  a  party  defendant  in 
the  capacity  of  guardian  of  the 
estate  of  an'infant  specific  legatee, 
whose  unpaid  legacy  constitutes 
the  only  claim  against  the  testa- 
tor's estate,  the  action  is  in  effect 
the  same  as  though  the  demand 
was  at  the  suit  of  the  infant, 
through  his  guardian,  against  the 
residuary  legatee.  Buffalo  L.  T. 
db  S.  D.  Co.  V.  Leonard.  141 

2.  Ourdian's  Negligence.  It  seems, 
that  in  an  action  in  which  an  in- 
fant, through  his  guardian,  seeks 
to  recover  tSe  amount  of  a  legacy 
from  the  residuary  legatee,  to 
whom  the  executor  haa  prema- 
turely paid  over  funds  of  the  es- 
tate, the  infant  cannot  be  deprived 


of  his  remedy  by  the  neglect  of 
the  guardian  to  reduce  the  legacy 
to  possession  when  he  might  have 
done  so.  Id. 

8.  PctMivity  of  Guardian  not  a  De- 
fense to  Residuary  IjegateAi.  The 
fact  that  a  guardian  remained 
passive  for  four  years,  without 
instituting  proceedings  to  compel 
an  executor  to  account  and  pay 
over  a  legacy  of  the  ward's,  when 
the  estate  was  known  to  be  amply 
sufficient  for  the  payments  re- 
quired by  the  will  and  the  executor 
was  believed  to  be  solvent,  does 
not  constitute  a  defense  to  the 
residuary  legatee  in  an  action  to 
compel  him  to  refund  to  the  ward 
moneys  prematurely  received  from 
the  executor.  Id. 

See  Costs. 


HARLEM  RIVER. 
See  Riparian  Rights,  1. 

HEIRS. 
See  Partnership,  5. 

HIGHWAYS. 

See  Counties,  2. 

Gravesend  (Town  op),  1-^. 
Towns,  1. 

HOMICIDE. 
See  Crimes,  1,  10,  19. 

HUSBAND  AND  WIFE. 

Money  Furnished  Htisband  by  Wife  — 
Express  Contract  by  Husband  to 
Repay  on  Gontingency  of  Wife^s 
Survival —  Enforcement  of  Impffed 
Obligation,  on  Annulment  of  Con- 
tract by  Prior  Death  of  Wife.  A 
married  woman  owning  real  es- 
tate conveyed  a  parcel,  on  which 
there  was  an  outstanding  mort- 
age, to  her  husband,  and  to  enable 
Sim  to  pay  off  the  incumbrance 
raised  the  amount  thereof  by  exe- 
cuting a  mortgage  on  other  prop- 
erty belonging  to  her,  securing  a 
bond  which  her  husband  signed 
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with  her,  on  receiving  from  her 
husband  a  written  agreement, 
signed  by  him  alone,  whereby  he 
covenanted  that  if  he  should  die 
before  his  wife,  the  sum  raised  by 
the  wife's  mortgage  should  be  a 
charge  upon  his  estate  and  paid 
as  a  debt  owing  by  him,  and  that 
his  estate  should  convey  to  her 
his  interest  in  certain  real  es- 
tate (which,  it  was  claimed,  she 
had  given  to  hirp),  followed  by 
the  stjitement  that  if  his  wil^ 
should  not  survive  him,  the  agree- 
ment should  be  of  no  effect.  The 
husband  survived  the  wife,  and 
her  executor  sued  him  for  the  sum 
claimed  to  have  been  lent  to  him 
by  her.  Held,  that  the  money  fur- 
nished to  the  husband  by  the  wife 
constituted  a  loan,  independently 
of  the  husband's  written  agree- 
ment; that  as  that  agreement  had, 
by  its  terms,  become  of  no  effect 
through  the  death  of  the  wife,  the 
parties  were  remitted  to  such 
obligations  as  arose  from  the  loan 
and  failure  to  pay  it;  and,  hence, 
that  the  action  was  maintainable 
and  a  recovery  justified.  Lord  v. 
Cronin.  172 


IMPLIED  RESERVATION. 
See  Riparian  Rights,  4. 

IMPRISONMENT. 
See  Surrogates.  1,  2. 

INCOME. 
See  Trusts,  3,  4,  6,  7. 

INDEFINITE  BEQUEST. 
See  Will,  5. 

INDICTMENT. 
See  Crimes,  25. 

INFANTS. 

See  Courts,  5. 

Guardian  and  Ward,  1-8. 
Partition,  6. 
Will,  35. 


INHERITANCE  TAX. 
SeeTKH,  5-11,18-20. 

INJUNCTION. 
See  Equity,  1,  8. 

INSANITY. 

See  Crimes,  8,  7,  8.  19. 
Evidence,  17,  21. 

INSOLVENCY. 
See  Partnership,  7,  9. 

INSOLVENT    CORPORATIONS. 

See  Corporations,  20. 
Insurance,  1. 

INSURANCE. 

1.  Claims  against  Dissolved  Life  In- 
surance Company  —  Date  of  Valua' 
tion.  Claims  under  policies  of  a 
life  insurance  company  which  has 
been  dissolved  for  insolvency  and 
placed  in  the  hands  of  a  receiver, 
m  an  action  instituted  by  the  at- 
torney-general, must  be  valued 
and  aetermined,  and  their  status 
fixed,  as  of  the  date  of  the  com- 
mencement of  the  action  for  dis- 
solution, and  are  not  affected  by 
the  death  of  the  insured  after 
that  date  and  before  the  distribu- 
tion of  assets.  People  v.  Com.  Al. 
L.  Ins.  Co.  95 

2.  Fire  Insurance  —  Loss  after  Death 
of  Onginal  Insured — Notice  and 
Proofs  of  Loss.  A  policy  of  fire 
insurance  which  provides  that  the 
"insured"  shall  give  •'immediate 
notice  of  any  loss,"  and  "within 
sixty  days  after  the  fire"  shall 
furnish  proofs  of  loss  * '  signed  and 
sworn  to  by  said  insured,"  and 
that  the  word  "insured"  shall 
"be  held  to  include  the  legal  rep- 
resentatives of  the  insured,"  is  to 
be  considered  in  the  light  of  what 
may  reasonabljr  be  presumed  to 
have  been  within  the  contempla- 
tion of  the  parties,  as  to  the  possi- 
bility  of    literal  performance  in 


case  of  a  fire  occurring  after  the 
death  of  the  original  insured  and 
before  any  opportunity  to  have  a 
legal  representative  appointed  bj 
the  surrogate.  Matthews  v.  Am. 
Central  Ins.  Co.  449 

3.  Literal  Complianee  with  PUicy 
Impossible — Legal  BepresenUUitet 
of  Insured.  Where  literal  com- 
pliance with  the  provisions  of  the 
policy  as  to  giving  notice  and  fur- 
nishing proofs  of  loss  is  impossi- 
ble for  the  reason  that  no  le^al 
representative  of  the  deceased  in- 
sured had  been  appointed  by  the 
surrogate  at  the  time  of  the  fire, 
it  is  incumbent  upon  those  inter- 
ested in  the  policy  to  make  reason- 
able efforts  to  see  that  the  cove- 
nants are  kept  and,  within  a 
reasonable  time,  to  use  such  agen- 
cies as  the  law  provides,  in  order 
that  thev  may  be  kept,  if  possible. 

"  Id. 

4.  Non-appointment  of  Executor — 
Temporarg  Administrator.  In- 
ability to  procure  the  appointment 
of  an  executor  of  the  original  in- 
sured with  ordinary  promptness, 
by  reason  of  a  contest  over  the 
will,  does  not  excuse  delay  in 
giving  notice,  furnishing  proofs 
of  loss,  and  commencing  suit  upon 
the  policy,  where  those  interested 
in  the  policy  made  no  effort  to 
obtain  the  appointment  of  a  tem- 
porary administrator.  Id, 

5.  Powers  of  Temporary  Administror 
tor.  A  nre  Insurance  policy,  after 
a  loss  has  occurred,  is  a  chose  in 
action,  and  a  temporary  adminis- 
trator can  collect  the  same  and,  if 
necessary,  commence  an  action  for 
that  purpose  (Code  Civ.  Pro. 
g  2672);  and  this  right  to  collect 
carries  with  it  the  right  to  serve 
all  such  notices  as  the  policy  re- 
quired, in  order  to  make  it  col- 
lectible. Id, 

6.  Legal  Bepresentatites  of  Insured. 
The  assumption  that  the  "legal 
representatives  of  the  insured,"  re- 
ferred to  in  the  policy,  included 
the  heirs  at  law,  next  of  kin,  lega- 
tees and  devisees,  as  the  case  may 
be,  affords  no  support  to  a  late 
action  upon  the  policy,  brought 
by  an  executor  whose  appoint- 
ment had  been  delayed,  for  a  loss 
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which  oocnrred  after  the  death  of 
the  ori^nal  insured,  in  the  ab- 
sence or  timely  service  of  notice 
and  proofs  of  loss,  where  it  ap- 
pears that  upon  that  theory  there 
was  no  time  when  competent  per- 
sons, sustaining  one  or  more  of 
those  relations  to  the  decedent, 
with  full  knowledge  of  all  the 
facts,  could  not  have  given  the 
notice  and  furnished  the  proofs 
of  loss.  Id. 

.  Late  Action  upon  Policy.  Evi- 
dence that  notice  and  proof  of  a 
loss  which  occurred  after  the 
death  of  the  original  insured  were 
given  as  required  by  the  policy 
will  not  support  an  action  on 
the  jjolicy  by  an  executor  whose 
appointment  was  delayed  by  a 
contest  over  the  will,  when  the 
action  was  not  begun  until  after 
the  time  limited  for  that  purpose 
by  the  policy  had  elapsed,  and 
no  lawful  reason  is  given  for  not 
procuring  temporary  administra- 
tion in  time  to  have  sued  within 
the  stipulated  period.  Id. 

.  Obstacles  to  Performance  of  Condi- 
tions  Precedent  to  Recovery  upon 
Policy.  If  there  are  obstacles  to 
the  performance  of  conditions 
precedent  to  a  recovery  upon  an 
insurance  policy,  the  party  inter- 
ested in  the  policy  must  make  a 
reasonable  effort  to  remove  them. 
If,  after  due  diligence,  they  have 
proved  insurmountable  for  a  time, 
the  delay  will  be  excusable,  and 
performance  at  the  earliest  prac- 
ticable moment  thereafter  will  be 
sufficient;  but  to  excuse  non-per- 
formance it  must  appear  that  the 
act  to  be  done  could  not,  by  any 
reasonable  means,  have  been  ac- 
complished. Id. 

.  Failure  of  Action  upon  Policy.  An 
action  to  recover  upon  afire  insur- 
ance policy,  for  a  loss  which  oc- 
curred after  the  death  of  the  orig- 
inal insured,  commenced  after  the 
lapse  of  the  time  limited  for  that 
purpose  by  the  policy,  by  an  exe- 
cutor of  the  original  insured, 
whose  appointment  had  been  de- 
layed by  a  contest  over  the  will, 
cannot  prevail,  when  it  appears 
that  the  failure  to  apply  for  a  tem- 
porary administrator  and  to  en- 
deavor through  him  to  give  the 


notices  required  by  the  policy  and 
essential  to  perfect  the  cause  of 
action,  and  then  to  have  suit 
brought  therefor  within  the  period 
stipulated,  was  absolute  and  with- 
out excuse.  Id, 

INTENT. 

See  Crimes,  15. 


INTESTACY. 
See  Will.  13. 

INTOXICATION. 
See  Crimes,  7. 

JUDGMENT. 

Hes  Adjudicata.  A  j  udgment,  i n  an 
action  dealing  with  the  validity 
of  a  will  upon  its  face,  adjudg- 
ing that  under  a  residuary  clause 
the  executors  took  as  individual 
legatees  certain  legacies  abso- 
lutely and  without  limit  or  re- 
striction, is  not  a  bar  to  an  action 
by  the  legal  representative  of  the 
next  of  kin,  based  upon  that  ad- 
judication and  invoking  equity  to 
deal  with  the  legacies  in  the  hands 
of  the  indiviaual  legatees,  and 
insisting  that  by  reason  of  ex- 
triusic  evidence  a  trust  should 
be  impressed  thereon  for  the  bene- 
fit of  the  representative  of  the 
next  of  kin.     Fairchild  v.  Edson. 
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Ses  Appeal,  5,  22.  28.  25. 

Corporations,  16. 

Courts,  1,  2. 

Equity,  6. 

Gravesend  (Town  of),  5. 

Partition,  6. 

JURISDICTION. 

See  Assessment,  8,  5. 
Courts,  2-5. 
Crimes,  24. 
Partition,  6. 
Tax,  1. 


JURY. 
See  Crimes,  2,  6. 
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JURY  TRIAL. 
See  Appeal,  9. 

KINGS  (COUNTY  OF). 

See  Constitutional  Law,  11-14. 
Corporations,  10. 

LAW  STUDENTS. 
See  Courts,  8-10. 

LEGACIES. 
See  Will,  2,  6,  12,  17. 

LEGATEES. 

1.  Benduarp  and  Specific  Legatees  — 
Liability  for  Premature  Payment 
by  Executor.  If  a  residuary  lega- 
tee receives  moneys  of  the  estate 
from  the  executor  without  any 
warrant  in  law  or  any  judicial  set- 
tlement of  accounts,  he  takes  witL 
all  the  risks  attending  such  a  pre- 
mature payment;  and,  on  the  sub 
sequent  insolvency  of,  and  devas* 
tavit  by,  the  executor,  can  be  com- 
pelled to  refund,  by  the  legatee  of 
a  specific  money  legacy  which  had 
not  been  paid  or  provided  for  by 
L.T.  d  & 


the  executor.     Buffalo  L, 
D.  Go.  V.  Leonard. 
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2.  Liability  of  Residuary  Legatee. 
If  a  residuary  legatee,  in  the  ab- 
sence of  a  judicial  settlement  of 
the  accounts  of  the  executor,  re- 
ceives from  the  executor  a  volun- 
tary payment  of  moneys  of  the 
estate,  when,  as  matter  of  fact,  a 
legacy  has  not  been  paid  or  pro- 
vided for,  he  subjects  himself  to 
the  same  liability  to  refund  as 
would  exist  if  he  were  shown  to 
have  received  the  money  with 
knowledge  that  the  legacy  had  not 
been  paid  or  providea  for.         Id, 

See  Guardian  and  Ward,  1. 


LIEN. 
See  Will,  35. 


LIFE  ESTATE, 

8e6  Tax,  9. 

Will,  1.  W,  SO,  36, 31. 


LIFE  INSURANCE. 

ASee  rNSFRAITCB,  L 

LIFE  TENANT, 
Se^  Trusts,  3, 

LDITTATION  OF  ACTION, 
**Y^  Pautition,  5, 

LIMITED  PARTNERSIIIR 
See  Partnehskif,  7-9. 

LOCAL  IMPROVEMENT. 

See  AssEftsstRNT.  1-5. 

MAXDAMUS. 
See  Qraveeend  (Town  of),  L 


MANTFACTrHiNG  ESTAB- 
LISHMENTS. 

See  SLieTER  akd  Servai^t,  l-S. 


MARKETABLE  TITLE. 
See  Rkaj*  Pkopertt,  7-13, 

MARRIED  WOME35. 
See  Husband  and  Wife, 

MASTER  AND  SERV.\NT. 

1.  Manufaetyring  EsttjMiahtfief*ts —^ 
Fire  mcajies.  Screwing  down  the 
iiasties  in  the  windows  adjoioing 
the  fire  escapes  on  a  nianufi4<tur- 
\ng  estfiblishment,  and  rt^q Hiring 
the  einplojfe  to  keep  tlieni  clesedj 
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in  order  to  maintain  a  high  tem- 
perature necessary  to  the  work 
carried  on,  do  not  constitute  a  vio- 
lation of  the  statute  prescribing 
the  maintenance  of  tire  escapes 
embracing  "windows  at  each 
story  and  connecting  with  the  in- 
terior by  easily  accessible  and  un- 
obstructed openings  "  (L.  1892,  ch. 
673,  §  6),  provided  the  sashes  are 
so  light  as  to  be  easily  broken 
through.  JIuda  v.  Am.  Glucose 
Co.  474 

2.  Negligence.  Screwing  down  light 
and  easily  broken  sashes,  in  win- 
dows adjoining  the  fire  escapes  on 
a  manufacturing  establishment, 
and  requiring  the  employes  to 
keep  them  closed,  in  order  to 
maintain  a  high  temperature  nec- 
essary to  the  work  carried  on,  in  a 
building  properly  constructed  for 
the  purposes  of  its  intended  use, 
do  not  constitute  negligence  or 
breach  of  duty  on  the  part  of  the 
employer  towards  those  employed 
in  the  building.  Id. 

8.  Assumption  of  Risks.  If  an  em- 
ploye in  a  manufacturing  estab- 
lishment subject  to  the  statutory 
requirements  as  to  fire  escapes, 
is  familiar  with  his  employer's 
method  in  respect  to  escape  in  case 
of  fire,  and  has  for  a  long  period 
worked  under  and  acquiesced  in 
the  conditions  under  which  his 
work  is  necessarily  done,  he  must 
be  deemed  to  have  assumed  the 
risks  of  the  situation,  where  such 
method  and  conditions  violate  no 
statutory  requirement.  Id. 

See  Contract,  6-8. 

New  York  (City  of),  1,  2. 


MENTAL    IRRESPONSIBILITY. 
See  Crimes,  3. 

MONROE  (COUNTY  OF). 
iSiJcTAX,  24. 

MONTGOMERDE  CHARTER. 
See  Riparian  Rights,  5. 


MORTGAGE. 

See  BiNGHAMTON  (City  op). 
Corporations,  22. 
Fraudulent  Conveyances,  1, 2, 

4,5. 
Principal  and  Agent,  2. 
Real  Property,  4. 


MOTIVE. 
See  Crimes,  13,  16. 

MUNICIPAL  CORPORATIONS. 
See  Assessment,  1-5. 

BiNGHAMTON  (CiTY  OF). 

Buffalo  (City  of). 
Counties,  3,  4. 
Gravesend  (Town  of). 
Negligence,  5,  6. 
New  York  (City  of). 

MURDER. 
See  Crimes,  1,  10,  19. 

NAVIGATION. 
See  Riparian  Rights,  8. 

NEGLIGENCE. 

1.  Connection  of  Defendant  mth 
Cause  of  Iiijury.  To  entitle  the 
plaintiff  to  recover  in  an  action 
for  a  personal  injury,  the  evi- 
dence must  show  that  the  injury 
was  the  result  of  some  cause  for 
which  the  defendant  is  respon- 
sible. If.  upon  the  testimony,  it 
is  as  probable  that  the  injury  re- 
sulted from  the  act  of  another  as 
from  that  of  the  defendant,  the 
plaintiff  cannot  recover.  Ruppert 
V.  Bklyn.  H.  R.  R.  Co.  90 

2.  Obstruction  in  Street —  Uncertainty 
as  to  Party  Responsible.  A  recov- 
ery against  a  street  railroad  com- 
pany for  a  personal  injury  caused 
by  a  paving  stone  lying  upon  a 
street  near  the  railroaii  track  is  not 
warranted  by  proof  that  the  de- 
fendant was  paving  between  its 
rails  and  carting  stones  for  the 
purpose,  where  it  also  appears 
that  the  stone  in  question  differed 
in  kind  from  those  used  bv  the 
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defendant  and  was  of  the  same 
kind  as  those  being  used  by  other 
parties  in  paving  streets  in  the 
vicinity,  and  which  they  carted 
over  the  street  in  question.        Id. 

8.  Driving  Ebrsei  —  Error  of  Judg- 
ment. If  the  driver  of  horses,  in 
exercising  his  best  judgment  in 
directing  their  course  in  the  emerg- 
ency arising  from  their  commenc- 
ing to  run  away,  errs,  it  is  an  error 
of  judgment  only,  and  is  not 
>^ound  for  an  imputation  of  neg- 
ligence. Benoit  v.  Tray  &  L.  H. 
R.  Co.  223 

4.  liailroads  —  Death  of  Freight 
Brakenian  —  Low  Bridge  —  Insuf 
fieicJit  Evidence  ae  to  Cauee  of 
Death.  In  an  action  for  damages 
for  the  death  of  a  freight  brake- 
man,  alleged  to  have  resulted  from 
the  negligence  of  the  defendant 
railroad  company  in  failing  to  pro- 
vide the  warning  signals  required 
by  statute  (L.  1884.  ch.  439,  §  2)  to 
protect  employees  on  top  of  cars 
from  injury  by  a  low  bridge,  htld, 
that  the  essential  fact  Uiat  the 
death  was  caused  by  the  bridge 
was  not  established  by  evidence 
that  the  deceased  was  standing 
apparently  in  good  health  on  the 
top  of  a  car  just  before  the  train 
passed  under  the  bridge,  which 
was  from  four  feet  seven  inches 
to  six  feet  three  inches  above  the 
tops  of  the  cars,  and  that  immedi- 
ately thereafter  he  was  found 
lying  on  top  of  the  same  car,  near 
the  center,  in  a  dying  condition, 
without  the  production  of,  or  the 
effort  to  procure,  further  evidence 
that  he  died  from  violence  instead 
of  disease,  such  as  evidence  tend- 
ing to  show  a  wound  or  a  bruise 
upon  his  person.  tXtzgerald  v.  N. 
T.  G.  d  H.  R.  R.  R.  Go.  263 

6.  Municipal  Corporations — Liabil- 
ity for  Condition  of  Street.  If  a 
city  suffers  the  public  to  treat  land 
in  a  laid  out  and  partially  im- 
proved but  not  formally  opened, 
street  as  an  ordinary  street,  it  is 
bound  to  keep  it  in  a  reasonably 
safe  condition.  Schafery.  Mayor, 
etc.,  N.  Y.  466 

6.  Obstruction  in  Street.  Leaving  a 
water-main  manhole,  with  a  cover 
projecting    for    several     inches 


above  the  surface,  in  the  middle 
of  a  traveled  track  which  the  city 
is  bound  to  keep  in  a  reasonably 
safe  condition  as  a  street,  consti- 
tutes an  obstruction  which  tfiII 
raise  a  question  of  fact  as  to  the 
negligence  of  the  city  in  case  a 
traveler  is  injured  thereby.      Id. 

7.  Contributory  Negligence.  When, 
in  an  action  for  damages,  for  a 
death  caused  by  the  negligence  of 
another,  there  is  some  evidence 
showing  the  exercise  of  reasdna- 
ble  care  by  the  decedent,  the  fact 
that,  owing  to  the  circumstances, 
the  evidence  of  care  is  weak,  does 
not  justify  taking  the  question  of 
contributory  negligence  from  the 
jury.  Id. 

8.  Death  Caused  by  DriH^ig  againd 
Obstruction  in  Street — Evidence  of 
Care.     In   an    action   to    recover 
from  the  city  of  New  Yorit  dam- 
ages for  a  death  caused  by  the 
collision  of  the  wagon  driven  by 
the  decedent  with  a    projecting 
manhole  cover  in  the  middle  of 
the  traveled  track  in  an  unpaved 
street,  the  evidence  showed  that 
just  before  striking  the  manhole 
cover,    the    decedent    had    been 
thrown  from  his  seat  on  to  the 
pole,  in  crossing  the  curb  of  an 
intersecting  avenue,  which,  as  par- 
tially worn  down  by  travel,  formed 
a  part  of  the  beaten  track,  about 
twenty  feet  from  the  manhole  and 
very  near  an  elevated  railroad  col- 
umn; that  in  passing  over  the  curb 
he  was  seen  to  get  a  better  hold 
on  the  lines  and  to  be  in  control 
of  his  horses;  and  that  in  the  in- 
terval before  striking  the  manhole 
cover  he  was  balancing  on  the  pole 
and  struggling  to  keep   on  the 
wagon.     Held,  that  while  the  evi- 
dence of  care  on  the  part  of  the 
decedent  was  weak,  it  called  for  a 
submission  of  the  question  of  con- 
tributory negligence  to  the  jury, 
as  the  jury  could  have  found  thai, 
situated  as  he  was,  the  peculiar 
circumstances    surrounding   him 
relieved  the  decedent  from  the  ex- 
ercise of  greater  care.  Id. 

See  Animals. 
Appeal,  1. 
Corporations,  31. 
Guardian  and  Ward,  2. 
Master  and  Servant.  2. 
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NEW  JERSEY. 
See  Courts,  4,  6. 

NEW  YORK  (CITY  OF). 

1.  Discha/rge  of  Aqu^uct  Employee. 
Undisputed  evidence  that,  after 
receiving  from  the  aqueduct  com- 
missionei*s  a  written  demand  for 
immediate  resignation,  an  in< 
spector  of  masonry  upon  the  new 
aqueduct  in  New  York  city  did 
not  report  for  duty,  or  perform 
or  offer  to  perform  any  services, 
but  made  demands  for  reinstate- 
ment, raises  such  an  inference 
that  he  regarded  the  demand  for 
resignation  as  a  discharge,  as  to 
take  the  question  from  the  jury, 
in  an  action  for  subsequent  salary. 
Byan  v.  May(yr,  etc.,  of  N.  T.    328 

2.  Form  of  Discharge.  Where  there 
is  no  question  as  to  the  power  of 
the  authorities  to  dismiss  a  munic- 
ipal officer,  it  is  immaterial  what 
18  the  language  used  to  effect  his 
discharge,  provided  it  is  so  under- 
stood by  him.  Id. 

See  Corporations,  5,  10-12,  14. 
Negligence,  8. 
Riparian  Rights,  1,  8,  5-7. 


NEW  yORK  (COUNTY  OF). 

See  Constitutional  Law,  8,  9,  11, 
13. 


NEW  YORK  INSTITUTION  FOR 
THE  BLIND. 

See  Corporations,  5-8,  10-14. 


NEW  TRIAL. 

See  Appeal,  1,  10,  25. 
Courts,  11. 


NON-EXPERT  TESTIMONY. 
See  Evidence,  14,  17, 


OFFICERS. 

1.  District  Attorney  of  Kings  County 
—  Tenn  of  Present  Incumbent.     In 


\ 


the  absence  of  legislation  pre- 
ceding his  election,  the  term  of 
the  present  incumbent  of  the 
office  of  district  attorney  in  Kings 
countj^,  elected  at  the  general  elec- 
tion in  November,  1895,  is  two 
years,  and  expires  December  81, 
1897;  and  a  successor  should  be 
elected  in  November,  1897.  Peo- 
pie  ex  rel,  JSldred  v.  Palmer,      183 

Election  of  1899.  That  part  of 
the  act  of  1806  (Ch.  772)  which 
prescribes  a  term  of  four  years  for 
the  office  of  district  attorney  of 
Kings  county  from  and  after  De- 
cember 81,  1899,  is  separable,  and 
is  a  valid  fixing  of  the  terms  of  the 
officers  to  be  elected  in  that  and 
subsequent  years.  Id. 


3.  Election  of  1897.  The  term  of 
the  district  attornev  of  Kings 
county,  to  be  electee!  at  the  gen- 
eral election  in  November,  1897, 
will  be  two  years,  terminating  De- 
cember 31,  1899.  Id, 

4.  Election  in  1897.  The  statutory 
and  constitutional  authority  for 
holding  an  election  for  district  at- 
torney in  Kings  county  in  1897  is 
ample.  Id. 

5.  Town  Supervisor  —  EUgibility  to 
Office.  The  disqualification  im- 
t)osed  by  the  Town  Law  (L.  1890, 
ch.  569,  §  50).  that  "no  trustee  of 
a  school  district  shall  be  eligible 
to  the  office  of  supervisor  of  any 
town  or  ward  in  this  state,"  ap- 
plies to  the  capacity  of  a  candidate 
for  election,  as  well  as  to  the  hold- 
ing of  the  office.     People  v.  Purdy. 

439 

6.  Eligibility  at  Time  of  Election. 
The  intention  of  the  statute  is  that 
the  electors,  in  making  the  choice 
of  a  person  for  the  office  of  super- 
visor, must  be  confined  to  the  se- 
lection of  such  persons  only  as 
are  not  then  under  any  legal  dis- 
qualification to  exercise  its  powers 
and  perform  its  duties.  Id, 

7.  Resignation  of  Office  of  Trustee  of 
Scfwol  District.  As  a  trustee  of  a 
school  district  is  incapable  of  being 
elected  supervisor  of  a  town,  as 
well  as  of  holding  the  office  of 
supervisor,  no  right  to  that  office 
is  acquired  by  resigning  the  office 
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of  trustee  after  having  received  a 
majority  of  the  votes  cast  for  the 
office  of  supervisor  at  a  town 
meeting,  and  before  qualifying  as 
supervisor.  ,Id. 

See  Constitutional  Law,  11. 
Gkavesend  (Town  of),  2,  8, 4. 


ORAL  CONTRACT. 
See  Contract,  1-4. 

ORAL  EVIDENCE. 
See  Evidence,  5. 

ORDER  OF  PROOF. 
See  Evidence,  18,  19. 

PARENT  AND  CHILD. 
See  Tax,  18-20. 

PARTIES. 

See  Courts,  5. 

Gravesend  (Tow^n  of),  4. 
Guardian  and  Ward,  1. 

PARTITION. 

1.  Refei'ee's  Deed.  If  a  referee's  deed 
in  partition  covers  premises  other 
than  those  described  in  the  com 
plaint  and  directed  by  the  decree 
to  be  sold,  it  is  without  authority 
and  passes  no  titje  to  the  pur- 
chaser.    Heller  v.  Cohen.  299 

2.  Vendor  and  Purchaner  —  Market- 
able, Tiilr  —  Material  Defects.  The 
title  of  the  vendor  of  land  is  not  a 
marketable  one,  and  he  cannot 
compel  the  purchaser  to  accept  it, 
where  it  is  based,  as  to  a  portion 
of  the  premises,  upon  a  descrip- 
tion in  a  referee's  deed  in  partition 
which  covers  premises  other  than 
those  described  in  the  decree  of 
sale,  and  as  to  another  portion  he 
shows  no  record  title,  and  it  is 
found  as  an  inference,  not  opposed 
to  the  weight  of  evidence,  from 
special  facts  and  circumstances, 
that  such  defects  are  material.  Id. 


8.  Estoppel,  There  is  no  principle 
by  which  the  unknown  act  of  a 
referee  in  partition,  in  describing 
in  his  deed  other  premises  than 
those  described  in  the  complaint 
and  decree,  estops  the  parties  to 
the  partition  action  from  disput- 
ing the  correctness  of  the  deed; 
and  a  marketable  title  in  the 
grantee  of  such  a  deed  cannot  be 
based  upon  any  such  estoppel.   Id. 

4.  Correction  of  Defects  in  Title.  The 
purchaser  of  real  estate  from  one 
whose  title  is  based  upon  a  judi- 
cial sale  is  entitled  to  a  market- 
able title,  free  from  reasonable 
doubt,  and  is  in  nowise  bound  to 
remedy  it  by  proceedings  to  cor- 
rect defects  in  the  j  udicial  sale.  Id. 

5.  Limitation  of  Action  —  Infancy. 
The  plaintiffs  in  an  action  of  par- 
tition, brought  by  the  heirs  of  a 
deceased  partner,  claiming  title  to 
his  original  undivided  interest  in 
partnership  lands,  which  he  had 
deeded  to  his  copartner  for  part- 
nership purposes,  were  infants  at 
the  death  of  their  decedent,  and 
the  action  was  not  commenced 
until  thirty  years  after  his  death, 
nor  until  fifteen  years  after  the 
younger  of  the  plaintiffs  became 
of  age.  i/dW  (folio wing  Hoicell  v. 
Lenvitt,  95  N.  Y.  617),  that  the 
plaintiffs,  although  they  had  slum- 
bered upon  their  rights  during  an 
adverse  possession  of  twenty-seven 
years,  were  not  barred  by  the  Stat- 
ute of  Limitations.  Uarraw  v. 
Calkins.  503 

6.  Junedietion  —  Infants.  When 
service  of  summons  upon  infant 
defendants  in  partition  is  by  pub- 
lication, the  court  acquires  no 
jurisdiction  to  appoint  a  guardian 
ad  litem  or  to  render  a  judgment 
binding  upon  them  as  parties, 
prior  to  the  expiration  of  the 
period  of  publication.  Id. 

7.  Conversion  of  Partiiership  Realty 
into  Personalty  —  Effect  upon  Heirs 
of  Deceased  Partner.  One  of  two 
partners  deeded  to  the  other  Uie 
grantor's  undivided  interest  in 
partnership  land,  which  had  been 
purchased  by  them  as  copartners 
with  partnership  funds.  The  deed 
declared  that  the  land  was  to  be 
held  by  the  grantee  as  partnership 
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property,  contaiDed  a  power  of 
mHDagement  and  sale,  aud  stated 
that  the  grantee  was  to  "pay 
over"  to  the  grantor,  ''his  heirs 
and  assigns  or  other  legal  repre- 
sentatives, such  portion  thereof 
as  shall  at  the  closing  of  the 
partnership  business  belong  to  or 
be  due  or  coming  to  "  the  grantor, 
"his  heirs,  executors,  assigns  or 
other  legal  representatives."  Held, 
that  the  deed  did  not  contravene 
the  Statute  of  Uses  and  Trusts; 
that  it  disclosed  an  intention  of 
the  partners,  and  hence  operated, 
to  convert  the  land  into  personalty 
and  to  substitute  in  place  of  the 
grantor's  prior  interest  in  the  land 
as  such  an  interest  in  him  and 
his  representatives  in^y  surplus 
which  should  remain  after  a  sale 
by  the  grantee  and  the  adjust- 
ment of  the  partnership  affairs; 
and  that,  on  the  death  of  the 
grantor,  a  decree  adjusting  the 
partnership  affairs  and  adjudicat- 
ing the  claim  of  the  estate  of  the 
grantor  in  the  partnership  assets 
at  a  certain  sum,  in  an  a<;tiou 
brought  by  his  administratrix, 
was  oinding  upon  the  grantor's 
heirs,  not  as  parties  to  the  action, 
but  from  the  character  of  the 
property,  as  between  them  and 
the  grantee  or  his  representatives, 
and  precluded  them  from  main- 
taining an  action  to  partition  the 
land.  Id. 

PARTNERSHIP. 

1.  Cfuiracter  of  Realty.  In  the  ab- 
sence of  any  agreement,  express 
or  implied,  between  the  partners 
to  the  contrary,  partnership  real 
estate  retains  its  character  as 
realty,  with  all  the  incidents  of 
that  species  of  property,  between 
the  partners  themselves  and  also 
between  a  surviving  partner  and 
the  real  and  personal  representa- 
tives of  a  deceased  partner,  ex 
cept  that  each  share  is  impressed 
with  a  trust  implied  by  law  in 
favor  of  the  other  partner,  that 
80  far  as  is  necessary  it  shall  be 
first  applied  to  the  adjustment  of 
partnership  obligations  and  the 
payment  of  any  balance  found  to 
be  due  from  the  one  partner  to 
the  other  on  winding  up  the  part- 
nership affairs.  Darrow  v.  Calk- 
ins. 503 

104 


2.  Character  of  Partnership  Realty. 
To  the  extent  necessary  for  the 
purposes  of  partnership  equities, 
the  character  of  partnership  real 
estate,  in  the  absence  of  any 
agreement,  express  or  implied, 
between  the  partners  to  the  con- 
trary, is  to  be  deemed,  in  equity, 
changed  into  personalty;  but  the 
portion  of  the  land  not  required 
for  such  equities  retains  its  char- 
acter as  realty,  and  is  subject  to 
the  ordinary  operation  of  the  laws 
of  inheritance  and  descent.       Id. 

3.  Intention  of  Pawners.  Where  it 
appears,  by  the  express  or  im- 
plied agreement  of  the  partners, 
that  it  was  their  intention  that 
partnership  lands  should  be  treated 
and  administered  as  personalty 
for  all  purposes,  effect  will  be 
given  thereto.  Id. 

4.  Conversion  into  Personalty.  Real 
estate  purchased  for  partnership 
purposes  with  partnership  funds, 
and  used  in  the  partnership  busi- 
ness, may  be  deemed  absolutelv 
convertea  into  personalty  for  all 
purposes,  on  the  ground  of  inten- 
tion. Id. 

5.  Gmversion  of  Partnership  Realty 
into  Personalty —  Effect  upon  Heirs 
of  Deceased  Partner.  One  of  two 
partners  deeded  to  the  other  the 
grantor's  undivided  interest  in 
partnership  land,  which  had  been 
purchased  by  them  as  copartners 
with  partnership  funds.  The 
deed  declared  that  the  land  was  to 
be  held  by  the  grantee  as  partner- 
ship property,  contained  a  power 
of  mjinagement  and  sale,  and 
stated  that  the  grantee  was  to 
'*  pay  over  "  to  the  gmntor,  "  his 
heirs  and  assigns  or  other  le- 
gal representatives,  such  portion 
thereof  as  shall  at  the  closing  of 
the  partnership  business  belong 
to  or  be  due  or  coming  to"  the 
grantor,  "his  heirs,  executors,  as- 
signs or  other  legal  representa- 
tives." Held,  that  the  deed  did 
not  contravene  the  Statute  of 
Uses  and  Trusts;  that  it  disclosed 
an  intention  of  the  partners,  and 
hence  operated,  to  convert  the 
land  into  personalty  and  to  substi- 
tute in  place  of  the  grantor's  prior 
interest  in  the  land  as  such  an  in- 
terest in  him  and  his  representa- 
tives in  any  surplus  which  should 
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remain  after  a  sale  by  the  grantee 
and  the  adjustment  of  the  part- 
nership affairs;  and  that,  on  the 
death  of  the  grantor,  a  decree  ad- 
justing the  partnership  affairs  and 
adjudicating  the  claim  of  the  es- 
tate of  the  grantor  in  the  partner- 
ship assets  at  a  certain  sum,  in  an 
action  brought  by  his  administra- 
trix, was  binding  upon  the  gran- 
tor's heirs,  not  as  parties  to  the 
action,  but  from  the  character  of 
the  property,  as  between  them 
and  the  gnmtte  or  hia  re pn-si^n ta- 
li ves,  ftnd  precludt'd  tbem  fr^^m  j 
maiutaining  un  action  to  partition 
the  land.  Id. 

6,  WUMm^alof  CmitaL  Thedo(v 
trine  that  a  partoer  who  retires 
fnim  an  jnsolvtinr  tirra  and  with- 
draws from  it  a  sum  of  money  ua 
his  fihure  of  tht*  contributed  ciipi- 
tul  i%  dt'fnuidiag  tht^  creditors  of 
the  Arm,  applies  with  the  same 
force  to  a  limited  as  to  a  gem-ral 
partDL^rsUip,     Baity  v.  HondhtiL 

7,  Insolvent  LimiUd  Btrhi^rMp  — 
Be  turn  af  Capital  to  Speci^il  Fart- 
ntr,  I  fa  limited  pjirtQerahip  was 
insolvent  at  Jus  terruiiiatioo,  and  a 
succeeding  general  parlner^ihip 
and  the  gen  era  i  imnn(!rs  have  hmn  \ 
aince  contmually  iiisolviint,  a ' 
apefial  partinT  <*tiunot  retain  the 
CBpitfvl  lijjit  he  lm<l  rontributtd  to 
the  firm,  when  voluiiuirily  paid 
back  to  liiiu  by  the  general  part- 
aers  afier  tlvej  had  beciime  insol- 
vent, as  against  iud^mcnt  cred- 
itors of  tlKrgtnienil  pHrtn<.*r3  whose 
claims  were  in  exisitence  when  the 
payment  was  nmde.  at  h*aat  in  the  | 
absence  of  an  agreement  made  in 
gofKi  faith,  in  ignorance  nf  the  , 
fact  of  iiisolveiiey  and  svithonr 
knowle<l>:e  of  such  fat-Ls  as  woulti 
put  a  prudent  man  upon  inquiry. 

8,  Orfiditor*'  Action,  An  action  in 
equity  lies  at  thi^  suit  of  judgment 
creditors. with  esecution**  returned 
UDJifttiafted,  of  the  general  partners 
in  a  terminated  insolvent  limited 
partnership,  organized  under  the 
law*^  of  Texas,  aud  in  a  su  creed  in  g 
geneml  partnership,  to  re^cL  a 
specific  fund  in  the  hands  of  a 
apecial  partner,  upon  the  theory 
that  he  had  no  right  to  the  same. 
m  against  the  creditors  of  the 


judgment  debtors,  because  he  re- 
ceived it,  under  the  designation  of 
returned  capital,  from  the  debtors 
virtually  as  a  gift  when  they  were 
insolvent.  Id. 

9.  Evidence  of  Ineolvency.  The  evi- 
dence  examined  and  neld  to  sup- 
port the  conclusion  of  the  courts 
below  (the  facts  having  been  found 
by  the  trial  court  and  confirmed 
by  a  late  (General  Term),  that  a 
limited  partnership,  which  had 
been  succeeiled  bv  ii  general  [lart- 
nership  which  failed  seven  momhs 
after  the  termination  of  the  U  mi  led 
partnt-rship,  was  intjolvent  al  its 
termmation.  I± 

?AY]itENT. 
^e  BiLLa,  KoTES  and  Checks.  %. 


PENAL  CODE. 

1.  %  im-- Charge  to  Juri/ —  Ikfini- 
hons  of^  Murder  in  Firnf  Degree. 
Keversihle  error  is  not  predicaltle 
upon  the  fact  that  the  trial  judge 
in  defining  murder  in  the  first 
degree  ineUidetl  llHi  stHtutory  pro- 
visiona  as  to  tbe  killing  of  a  person 
by  an  act  imminently  dangenma 
to  others  or  eommiited  while  en- 
gaged in  a  felony  (Penal  Code, 
^  IH^^).  though  not  applicable  to 
the  case,  where,  although  be  did 
not  in  specific  temte  withdraw 
Rich  net*  from  the  cotisidenitiim 
of  Itie  Jury,  he  limited  their  cnu- 
si  deration  Ln  the  killing  whli 
delihtjratioTi  and  premeiTitation. 
Pmph  v.  HuffhJtftfi.  15^ 

2.  ^  5ii2  —  Indietmeitt.  Thi*  njere 
omission  of  the  words  *Mn  respt^t 
thereto/"  from  an  otherwise  suf- 
ttcieut  indieirnent,  b:iseti  upon 
section  51)2  of  the  Peual  Code, 
which  nmkcHi  it  a  crime  for  at} 
officer  of  a  corprimtion  to  know- 
ingly exhibit  a  faW  biX)k  to  ativ 
ptiblic  officer  authorized  by  Uw 
to  investigate  its  affidrs.  ''with 
intent  to  deceive  such  ofticer  in 
respect  thereto,"  does  not  invali- 
date the  iDdlctment.  Bsi/ple  ^. 
IfehuT.  506 


3.  Id^m  —  R^rerHble  Error  in  Charge 
Ou  a  new  trial  of  an  indictmeot 
based  upon  section  592  of  the 
Penal  Code,   charging  the  ptesi- 
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dent  of  a  state  bank  with  having 
knowingly  exhibited  a  false  tickler 
or  cash  book  to  a  bank  examiner, 
the  questions  most  seriously  liti- 
gated were  whether  certam  en- 
tries in  the  book  were  false  to  the 
knowledge  of  the  defendant  and 
whether,  with  that  knowledge,  he 
exhibit<*d  the  book  to  the  exam- 
iner. The  evidence  to  establish 
these  facts  was  somewhat  circum- 
stantial. The  trial  court,  in  charg- 
ing the  jury,  after  detailing  the 
evidence,  added:  *'And,  as  the 
court  at  General  Term  had  said, 
in  this  case,  that  was  sufficient  to 
satisfy  the  jury  that  there  was  an 
inspection  or  presentation  of  the 
books  to  the  examiner."  Held, 
that  this  constituted  reversible 
error.  Id. 

PERFORMANCE. 
See  Insurance,  2,  8. 


PERSONAL  INJURY. 

See  Counties,  1. 

Negligence,  1,  2,  4,  6-8. 


PERSONAL  PROPERTY. 

Title  to  Pertonal  Property,  as  between 
Purchaser  and  Receiver  in  Sup- 
plementary Proceedings  —  Past-due 
Notes  ^  Code  Civ.  Pro.  §  2469. 
In  determining  wh:;ther  the  pur- 
chaser of  promissory  notes  of  a 
third  party  from  a  judgment 
debtor  has  a  title,  to  the  extent  of 
the  purchase  money,  which  is  pro- 
tected from  subjection,  by  rela- 
tion, to  the  title  of  a  receiver  in 
supplementary  proceedings,  by 
the  statutory  provision  which 
exempts  from  such  subjection  the 
title  of  a  purchaser  of  personal 
property  "in  good  faith,  without 
notice  and  for  a  valuable  consider- 
ation" (Code  Civ.  Pro.,  §  2469, 
subd.  4),  the  fact  that  the  notes 
were  past  due  is  at  most  only  a 
circumstance  which  may  be  con- 

'  sidered  as  bearing  upon  the  ques- 
tion of  good  faith,  and  the  rule  of 
the  law  merchant  on  the  subject 
is  not  controlling.     In  re  Clover. 

448 
See  PARTNERsmp,  4,  5. 
Powers. 
Will,  14,  15,  22,  27. 


PHYSICIANS. 
See  Evidence,  16. 

PLEADING. 

1.  Statute  of  Frauds.  The  defense 
of  the  Statute  of  Frauds,  to  be 
available,  must  be  pleaded.  Matt- 
hews V.  Matthews.  288 

2.  Action  on  OrcU  Contract.  In  an  ac- 
tion on  an  oral  contract  within  the 
Statute  of  Frauds,  where  the  com- 
plaint does  not  disclose  the  nature 
of  the  contract,  whether  oral  or 
written,  the  defendant  must  plead 
the  statute  in  order  to  avail  him- 
self of  the  objection.  Id. 

8.  DeniaZ  of  Contract.  The  mere 
denial,  in  the  answer,  of  the  con- 
tract alleged  in  the  complaint, 
when  the  character  of  the  contract 
is  not  disclosed,  does  not  entitle 
the  defendant  to  atta(;k  the  valid- 
ity of  the  contract  under  the  Stat- 
ute of  Frauds,  upon  the  trial.    Id. 

See  Appeal,  18-20. 


POWER  OF  APPOINTMENT. 
See  Appointment  (Power  op). 

POWER  OF  SALE. 
See  Sale  (Power  op). 


POWERS. 

Personal  Property.  The  provisions 
of  the  Revised  Statutes  in  regard 
to  powers  apply  as  well  to  powers 
concerning  personal  property  as  to 
those  affecting  real  estate.  In  re 
MoeJiring.  423 

PRACTICE. 

Non-submiskion  of  Question  of  Fa^t  — 
Where  a  material  question  of  fact 
is  raised  by  the  evidence  on  a  jury 
trial  and  the  defendant  asks  to  go 
to  the  jury  thereon,  but  the  court 
directs  a  verdict  for  the  plaintiff, 
and  retains  the  case  for  further 
consideration  under  a  stipulation 
which  does  not  authorize  the  de- 
cision of  any  question  of  fact,  and 
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thereafter,  without  having  made 
any  findings,  grants  a  motion  for 
a  liew  trial  made  b}^  the  defendant 
upon  the  minutes  and  also  dis- 
misses the  complaint,  subject  to 
an  exception  taken  by  the  plaintiff 
and  ordered  to  be  heard  at  General 
Term  in  the  first  instance,  the 
action  of  the  trial  court  is  in  effect 
a  nonsuit;  and  if  the  General  Term 
overrules  the  exception  and  directs 
judgment  for  the  defendant  ac- 
cordingly, the  plaintiff  may,  on 
appeal,  properly  claim  error  from 
the  failure  to  submit  to  the  jury 
any  material  question  of  fact  raised 
by  the  evidence,  and  may  obtain  a 
new  trial  on  that  ground.  Bogers 
V.  Pell.  518 

See  Appeal,  22. 


PREFERENCES. 
See  Fraudulent  Conveyances,  1. 


PREMIUM. 
See  Trusts,  3-5. 

PRESUMPTION. 

See  Appeal,  6. 
Courts,  5. 

PRINCIPAL  AND  AGENT. 

1.  When  Agent's  Knowledge  not  Im- 
putable  to  Principal.  When  an 
agent  forms  the  purpose  of  deal- 
ing with  his  principal's  property 
for  his  own  benefit  and  advantage, 
or  for  the  benefit  and  advantage  of 
other  persons  who  are  opposed  in 
interest,  the  presumption  that  he 
has  disclosed  all  the  facts  that 
have  come  to  his  knowledge  does 
not  prevail,  and  his  knowledge  is 
not  imputable  to  his  principal. 
Rinedict  v.  Ariurux.  715 

2.  Testamentary  Power  of  Sale — Im- 
proper Exercise  of,  by  Executors, 
Promoted  by  Agent  of  Another,  for 
His  Own  Benefit  —  PiHndpal  not 
Chargeable  with  Constructive 
Knowledge.  If  a  power  given  by 
a  will  to  the  executors  is  that  of 
sale  and  does  not  include  a  power 


to  mortgage,  and  an  agent,  hold- 
ing, in  his  own  right,  a  judgment 
against  the  estate,  which  he  is  in- 
terested in  having  paid,  and  hay- 
ing in  his  hands  money  of  his 
principal  for  investment,  arranges 
with  the  executors  that  they  shall 
deed  land  of  the  estate  to  a  third 
party,  for  the  pxirpose  of  having 
it  mortgaged  by  the  grantee  to 
the  principal,  and  thus  obtain  the 
principal's  money  and  turn  it  over 
to  the  executors  for  the  benefit  of 
the  estate  and  of  the  agent,  and 
the  arrangement  is  carried  out,  the 
principal,  having  no  actual  knowl- 
edge of  the  arrangement,  is  not 
constructively  chargeable  with  the 
agent's  knowledge,  even  if  the 
arrangement  constitutes  a  scheme 
to  evade  the  will  and  renders  the 
deed  a  mortgage;  and  the  princi- 
pal is  not  precluded  thereby  from 
enforcing  the  mortgage  executed 
to  him  by  the  grantee  of  the  execu- 
tors' deea,  where  the  latter  instru- 
ment, as  recorded,  is  upon  its  face 
an  absolute  deed,  for  a  full  con- 
sideration, and  apparently  within 
the  power  conferred  by  the  will. 

Id, 

PROCEDURE. 
Bee  Tax,  25. 


PROMISSORY  NOTES. 

See  Bills,  Notes  and  Checks. 
Personal  Property. 


PUBLIC  IMPROVEMENTS. 

See  Assessment,  1-5. 

Riparian  Rights,  2-4,  7. 


PUBLIC  SCHOOL  FUND. 
See  Corporations,  12. 

QUESTION  OF  FACT. 

See  Appeal,  4. 
Assignment,  7. 
Contract,  6. 
Practice. 
Real  Property,  8. 
SupREBCE  Court,  2. 
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QUESTION  OF  LAW. 

See  Appeal,  6,  24. 

New  York  (City  of),  1. 


RAILROADS. 

1.  Death  of  Freight  Brakeman  ^ 
I/yw  Bridge  —  Inmfficient  Evidence 
as  to  Cause  of  Death.  In  an  action 
for  damages  for  the  death  of  a 
freight  brakeman,  alleged  to  have 
resulted  from  the  negligence  of  the 
defendant  railroad  company  in 
failing  to  provide  the  warning  sig- 
nals required  by  statute  (L.  1884, 
eh.  439,  §  2)  to  protect  employees 
on  top  of  cars  from  injury  by  a 
low  bridge,  h^ld,  that  the  essential 
fact  that  the  death  was  caused  by 
tlie  bridge  was  not  established  by 
evidence  that  the  deceased  was 
standing  apparently  in  good  health 
on  the  top  of  a  car  just  before  the 
train  passed  under  the  bridge, 
which  was  from  four  feet  seven 
inches  to  six  feet  three  inches 
above  the  tops  of  the  cars,  and 
that  immediately  thereafter  he 
was  found  lying  on  top  of  the 
same  car,  near  the  center,  in  a 
dying  condition,  without  the  pro- 
duction of,  or  the  effort  to  procure, 
further  evidence  that  he  died  from 
violence  instead  of  disease,  such 
as  evidence  tending  to  show  a 
wound  or  a  bruise  upon  his  per- 
son. Fitzgerald  v.  N.  T.  G.  &  H. 
n.  R.  B.  Co.  263 

2.  Street  Surface  Bailroads  —  Pro- 
ceeding to  Acquire  Use  of  Connect- 
ing Tracks.  The  requirement  of 
the  Railroad  Law  which,  by  virtue 
of  section  91,  compels  a  street  sur- 
face railroad  company  to  obtain 
the  consents  of  the  local  authori- 
ties and  abutting  owners  to  such 
use  before  it  can  apply  to  acquire 
the  right  to  use  the  connecting 
track  of  another  company  by  a 
proceeding  in  invitum  under  sec- 
tion 102  of  that  law,  is  absolute 
and  does  not  depend  upon  what 
the  defendant  company  might 
have  the  power  to  voluntarily 
agree  to.  Colonial  City  TV.  Co.  v. 
K.  a  B.  B.  Co.  493 

See  Buffalo  (City  of),  1. 


REAL  PROPERTY. 

1.  Bneroachment  of  Building  —  Evi- 
dence. The  evidence  as  to  the  fact 
of  encroachment  upon  adjacent 
premises  by  a  building  examined 
and  held  to  support  a  finding  that 
there  was  no  encroachment.  Katz 
V.  Kaiser,  294 

2.  Encroachment  —  Common  Owner- 
ship —  Easement.  If  the  owner  of 
a  lot  on  which  there  is  a  building 
whose  wall  encroaches  upon  the 
adjoining  lot  acquires  title  to  the 
adjoining  lot.  the  encroachment 
ceases;  and  if  he  subsequently 
severs  the  title  to  the  lots,  the 
adjoining  lot  is  charged  with  the 
servitude  of  the  wall,  and  the  title 
to  the  dominant  lot  is  not  open  to 
the  objection  that  it  encroaches 
upon  the  adjoining  lot.  Id. 

Practical  Location  of  Boundaries. 
A  practical  location  of  boundaries, 
which  has  been  acquiesced  in  for 
a  long  series  of  years,  will  not  be 
disturbed.  Id. 

4.  Variance  in  Descriptions  —  Bound- 
aries Confirmed  by  P-actical  Locor- 
tion  and  Covenants  in  Mortgage. 
If  the  owner  of  a  lot  makes  a  prac- 
tical location  of  its  side  bound- 
aries bj^  erectinga  building  which 
covers  its  entire  width  as  described 
in  his  deed,  and  thereafter  exe- 
cutes a  mortgage,  with  covenants, 
intended  to  cover  the  entire  lot, 
but  which  for  some  unexplained 
reason  describes  it  as  a  few  inches 
narrower  than  described  in  his 
deed,  such  practical  location,  and 
the  covenants  in  the  mortgage, 
may  be  successfully  invoked,  as 
against  the  oriffinal  owner  and 
mortgagor  and  his  heirs,  to  extend 
to  the  entire  original  lot  a  title 
acquired  through  a  foreclosure 
sale,  after  the  practical  location 
has  been  acquiesced  in  for  between 
thirty  and  forty  years.  Id. 

5.  Specific  Performance.  Rules  gov- 
erning the  enforcement  of  specific 
performance  of  contracts  for  the 
sale  of  land  collated.  HeUer  v. 
Cohen.  299 

6.  Partition  ^  Beferee*s  Deed.  If  a 
referee's  deed  in  partition  covers 
premises    other   than    those    de- 
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scribed  in  the  complaint  and  di- 
rected by  the  decree  to  be  sold,  it 
is  without  authority  and  passes  no 
title  to  the  purchaser.  Id. 

7.  Vendor  and  Purchoier — Market- 
oMe  Title  —  MatertcU  Dd'ecU.  The 
title  of  the  vendor  of  land  is  not 
a  marketable  ooe,  and  he  cannot 
compel  the  purchaser  to  accept  it, 
where  it  is  based,  as  to  a  portion 
of  the  premises,  upon  a  descrip- 
tion in  a  referee's  deed  in  parti- 
tion which  covers  premises  other 
than  those  described  in  the  decree 
of  sale,  and  as  to  another  portion 
he  shows  no  record  title,  and  it  is 
found  as  an  inference,  not  opposed 
to  the  weight  of  evidence,  from 
special  facts  and  circumstances, 
that  such  defects  are  material.    Id. 

8.  Materiality  of  D^eci  in  Title  — 
Question  of  Pact.  The  question 
as  to  the  materiality  of  a  defect 
in  the  offered  title,  in  an  action 
for  specific  performance,  is  one 
of  fact  when  it  depends  upon, 
and  is  an  inference  to  be  drawn 
from,  circumstances;  and  the  Ap- 
pellate Division  is  not  authorized 
to  reverse  a  decision  of  the  trial 
court  upon  such  question  of  fact, 
where  there  is  no  such  preponder- 
ance of  proof  against  the  result 
reached  by  it  as  discloses,  with 
reasonable  certainty,  that  its  con- 
clusion was  erroneous,  or  against 
the  weight  of  evidence.  Id. 

9.  Eetopptl.  There  is  no  principle 
by  which  the  unknown  act  of  a 
referee  in  partition,  in  describing 
in  his  deed  other  premises  than 
those  described  in  the  complaint 
and  decree,  estops  the  parties  to 
the  partition  action  from  disput- 
ing the  correctness  of  the  deed; 
and  a  marketable  title  in  the 
grantee  of  such  a  deed  cannot  be 
based  upon  any  such    estoppel. 

Id. 

10.  GmTection  of  Defects  in  Title. 
The  purchaser  of  real  estate  from 
one  whose  title  is  based  upon 
a  judicial  sale  is  entitled  to  a 
marketable  title,  free  from  reason- 
able doubt,  and  is  in  nowise  bound 
to  remedy  it  by  proceedings  to 
correct  defects  in  the  iudiciarsale. 

Id. 


11.  Adwrse  Posunion,  The  mere 
fact  that  the  vendor  and  his  pred- 
ecessor in  title  had  been  in  the 
undisturbed  possession  of  the 
premises  described  in  a  contract 
of  sale  for  more  than  twenty  years, 
without  proof  that  the  entry  was 
under  a  particular  conveyance, 
exclusive  of  any  other  right,  does 
not  of  itself  warrant  a  determina- 
tion that  their  title  has  become 
perfect  through  adverse  posses- 
sion under  a  written  conveyance, 
as  against  the  true  owner.   '     Id. 

12.  IHtle  Subject  to  Litigation,  The 
purchaser  of  real  estate  ought  not 
to  be  compelled  to  take  property, 
the  possession  of  which  he  may 
be  obliged  to  defend  by  litigation 
where  the  title  may  depend  upon 
a  question  of  fact,  as,  where  he 
would  be  required    to  resort  to 

Sarol  evidence  to  sustain  the  ven- 
or's  title  by  adverse  possession. 

Id. 

13.  Variance  in  Description  of  Land. 
A  variance  in  the  description  of 
land  in  instruments  essential  to 
the  title,  such  as  between  stating 
the  place  of  beginning  in  one  as 
the  •  •  northwest  corner  of  certain 
streets  and  in  the  other  as  the 
"southwest"  corner,  cannot  be 
disregarded  or  changed,  in  sup- 
port of  an  offered  title,  in  an  ac- 
tion to  compel  the  purchaser  to 
perform  his  contract,  where  there 
IS  no  sufficient  description  in  the 
instrument  sought  to  be  changed 
to  plainly  indicate  the  property 
intended  and  also  to  show  that 
there  is  an  error  in  the  description 
which  may  be  disregarded  and  the 
property  still    clearly  identified. 

Id. 
See  Husband  and  Wife. 
Partnership,  1.2,  5. 
Riparian  Rights,  4,  6. 
Will,  22. 


RECEIVER. 

See  Oorporations,  21. 
Insitrancb,  1. 
Personal  JProperty. 


REGENTS'  CERTIFICATE. 
See  Courts,  10. 
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RELEASE. 

See  Equity.  3,  4. 
Will,  38. 


REMAINDERS. 

See  Trusts,  2. 

Will.  19,  30,  26,  28,  80,  82,  88. 


REMEDIES. 

See  Assessment,  1. 

BiNGHAMTON  (CiTY  OF). 

Corporations,  17. 
Equity,  1. 


RENEWAL. 
See  Bills,  Notes  and  Checks,  1. 

REORGANIZATION. 
See  Corporations,  22. 

REPLEVIN. 

1.  Claim  of  Third  Party  to  Prop- 
erty in  pDMeseion  of  Sheriff.  A 
third  party  making  claim  to  prop- 
erty in  the  possession  of  the 
sheriff  under  a  valid  requisition  in 
an  action  of  replevin  must  assert 
his  claim  hy  filing  the  affidavit  re- 
quired by  sections  1709  and  1710 
of  the  Code  of  Civil  Procedure; 
and  no  action  can  be  maintained 
against  the  sheriff  for  the  taking 
or  detention  by  him  of  specific 
property  under  such  circum- 
stances except  in  the  manner  pre- 
scribed by  these  sections.  Mc- 
Carthy V.  Ockennan.  565 

2.  Valid  Eequisition  —  Suj^ient  De- 
scription. The  description  of  the 
property  in  the  affidavit  accom- 
panying the  requisition  in  an  ac- 
tion of  replevin  is  sufficient  to 
render  the  requisition  valid  in  that 
respect,  so  as  to  protect  the  sheriff 
from  suit  by  a  third  partv  to  re- 
cover the  property,  if  it  describes 
the  property  sufficiently  to  enable 
the  sheriff  to  take  it  from  the 
defendant  and  deliver  it  to  the 
plaintiff.  Id. 


REQUISITION. 
See  Replevin,  2. 

RES  ADJTJDICATA. 
See  Judgment. 

RESIDUARY  LEGATEE. 
Ses  Legatees,  1,  2. 

REVISED  STATUTES. 
1.  1  R.  S,  726,  §  40  — Eventual  JSt- 
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profits  undisposed  of  during  a 
valid  limitation  of  an  expectant 
estate  shall  belong  to  the  persons 
presumptively  entitled  to  the  next 
eventual  estate  (1  R.  S.  726,  §  40), 
applied.      Matter    of    Tompkins. 

634 

2.  1  E.  S.  721,  %U  — Legacy  as  Ten- 
ancy in  Common  —  Secret  Trust  — 
Promise  by  one  Legatee  Only. 
When  a  bequest  to  executors  per- 
sonally and  absolutely  is  not 
declared  by  the  instrument  to  be 
in  joint  tenancy  it  must  be  deemed 
to  be  a  tenancy  in  common  (1  R. 
8.  727,  §  44);  and  in  case  one  of 
such  legatees  has  by  a  promise, 
express  or  implied,'  to  comply 
with  the  testator's  wishes,  im- 
pressed his  share  of  th|e  bequest 
with  an  unlawful  and  void  secret 
trust,  the  shares  of  the  other  lega- 
tees are  not  affected  thereby,  but 
constituted  upon  its  face  an  abso- 
lute gift  to  the  executors  as  indi- 
viduals, and  hence  was  valid. 
Fairchild  v.  Bdson.  1&9 

3.  1  R.  S.  729,  §§  60,  Qi-^AlienabU 
Estate.  The  grantee  of  lands  de- 
vised subject  to  the  execution  of 
a  trust  has  a  legal  estate  against 
all  persons  except  the  trustee  (1  R. 
S.  729,  §^  60,  61);  and  such  an  es- 
tate is  alienable,  subject  to  the 
execution  of  the  trust.  Matter  of 
Tompkins.  634 

4.  1  B.  S.  7S1— Powers --Personal 
Property.  The  provisions  of  the 
Revised  Statutes  in  regard  to  pow- 
ers apply  as  well  to  powers  con- 
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cernin^  personal  property  as  to 
those  affecting  real  estate.  Mat- 
ter of  Moehring.  428 

5.  1  R.  8.  773,  §  1  —  Will  —  Poyjer 
of  Appointment  —  Suspension  of 
Ownership.  In  applying  the  stat- 
utory rule  as  to  the  suspension  of 
the  absolute  ownership  of  personal 
property  (1  R.  S.  773.  §  1),  the  pro- 
visions of  a  will  which  attempt  to 
execute  a  power  of  appointment 
conferred  by  will  must  be  tested 
by  reading  them  iuto  the  will 
which  created  the  power.  Faj'go 
V.  Sgruiers.  250 

6.  2  H.  S.  57.  §  4 ^Devises  to  Aliens. 

See  McGUlis  v.  MeOiUis.       532 

7.  2  R.  S.  135.  ^1^  Statute  of  Per- 
sonal Uses.  The  statute  making 
transfers  of  personal  property  for 
the  use  of  the  grantor  void  as  to 
creditors  (2  R.  S.  135.  §  1),  was 
intended  to  cover  only  passive 
trusts  for  the  exclusive  use  of  the 
grantor,  or  where  the  use  of  the 
grantor  is  the  chief  purpose,  and 
has  no  application  to  trusts  which 
are  only  incidental,  and  are  ex- 
pressed, or  result,  to  the  use  of 
the  grantor,  after  the  exercise  of 
the  primary  purpose,  which  is 
lawful.   Delatieyy.  Valentine,    692 

8.  Idem  —  Chattel  Mortgage  not 
Within  Statute.  A  chattel  mort- 
gage, given  in  good  faith  to  secure 
the  debt  of  the  mortgagee,  is  not 
brought  within  the  condemnation 
of  the  Statute  of  Personal  Uses  by 
the  fact  that  it  contains  an  inci- 
dental provision  that  any  surplus, 
after  payment  of  the  debt,  shall 
be  returned  to  the  mortgagor.    Id. 

9.  Idem  —  Mortgage  to  Secure  Cred- 
itors Besides  Mortgagee.  Nor  does 
the  Statute  of  Personal  Uses  apply 
to  such  a  mortgage,  although 
given  to  secure  the  debts  of  other 
creditors  as  well  as  that  of  the 
mortgagee.  Id. 

10.  Idem — Valid  Transfe7\  A  trans- 
fer, by  a  debtor  whose  property  is 
insufficient  to  pay  his  debts  in 
full,  of  a  portion  of  his  personal 
property  to  a  third  person  to  se- 
cure a  part  of  his  creditors,  is  not 


within  the  Statute  of  Personal 
Uses,  when  it  contains  no  pro- 
vision for  returning  any  surplus  ; 
and  if  made  in  good  faith,  for  the 
purpose  of  givmg  lawful  prefer- 
ences in  the  payment  of  honest 
debts,  and  so  not  fraudulent  in 
fact,  it  is  not  fraudulent  in  law, 
but  is  valid  as  against  other 
creditore.  Id. 

11.  2  R.  S.  137,  g  1  —  FrauduUnt 
Conveyances  —  Chattel  Mortgage. 
A  chattel  mortgage  of  a  portion 
of  his  property,  made  by  a  debtor 
to  secure  some  of  his "  creditors, 
when  his  property  is  insufficient 
to  pay  all,  executed  and  received 
in  good  faith,  and  without  any 
fraudulent  intent  on  the  part  of 
either  of  the  parties,  cannot  prop- 
erly be  set  aside  as  falling  under 
the  condemnation  of  the  statute 
against  fraudulent  conveyances  (2 
R.  S.  137,  §  1).  Id. 


REVISED  STATUTES  (UNITED 
STATES). 

§  905  —  Judicial  Proceedings  of 
Another  State.  An  undisturbed 
adjudication  by  a  court  of  another 
state,  that  a  trust  was  created  by  a 
will,  as  the  basis  of  the  appoint- 
ment of  a  trustee,  is  binding  upon 
the  courts  of  this  state,  in  an  action 
attacking  the  trusteeship,  by  force 
of  the  constitutional  and  statutory 
provisions  requiring  the  courts  of 
each  state  to  recognize  the  judicial 
proceedings  of  other  states  (U.  S. 
Const,  art.  4,  §  1;  U.  S.  R.  S.  170. 
§  905),  providing  the  court  had 
jurisdiction  to  make  the  adjudica- 
tion.    Smith  V.  Central  Trust  Co. 


RIPARIAN  RIGHTS. 

1.  Neu)  York  City — Colonial  Ripa- 
rian Grant.  The  grant  made  by 
(Jovemor  Nichols  in  1667,  convey- 
ing to  the  inhabitants  and  free- 
holders of  the  village  of  New 
Harlaem,  on  Manhattan  island, 
certain  lands  bounded  therein  by 
the  Harlem  river,  conveved  only 
to  high-water  mark;  and,  hence, 
the  grantees  took  title  to  the  up- 
lands only,  and  became  simply 
riparian  proprietors  upon  naviga- 


±±\  ±J£jJ\.. 


ooo 


ble  tidewater. 
of  JV.  F. 


Sage  v.  Mayors  etc. , 
61 


2.  Public  Imp7'ovement8  —  Riparian 
Owner's.  As  against  tlie  general 
public,  tlirough  their  official  rep- 
resentatives, riparian  owners  have 
no  right  to  prevent  important  pub- 
lic improvements  upon  tidewater. 

Id. 

8.  Impr&cement  of  Water  Front.  The 
city  of  New  York  has  absolute 
power  to  improve  the  water  front 
of  Manhattan  island  for  the  bene- 
fit of  navigation,  free  from  any 
interference  by  the  riparian  owner, 
whose  sole  ri^ht  against  the  state 
or  its  municipal  grantee,  as  the 
trustee  for  the  public,  is  the  pre- 
emptive right  to  purchase,  in  case 
of  sale,  when  conferred  by  statute. 

Id. 

4.  Grant  of  Riparian  Lands  —  Ln- 
plied  ReJiei'vation.  In  every  grant 
of  lands  bounded  by  navigable 
tidewaters,  made  by  the  crown  or 
the  state  as  trustee  for  the  public, 
there  is  reserved  by  implication 
the  right  to  so  improve  the  water 
front  as  to  aid  navigation  for  the 
benefit  of  the  general  public,  with- 
out compensation  to  the  riparian 
owner.  Id. 

5.  Colonial  Charters.  The  Dongan 
and  Montgomerie  charters,  ratified 
and  confirmed  by  the  State  Consti- 
tution of  1777,  vested  in  the  city 
of  New  York  the  absolute  title  to 
all  the  surrounding  land  between 
high  and  low-water  mark.  Id. 

6.  Title  to  Made  Land.  Land  made 
by  the  city  of  New  York  in  right- 
fully filling  up  the  water  front 
and  constructing  piers,  under  its 
ancient  charters  and  subsequent 
constitutional  legislation,  does  not 
become  the  property  of  the  ripa- 
rian owner  through  the  doctrine  of 
accretion,  but  remains  the  prop- 
erty of  the  city  for  the  benefit  of 
the  public.  Id. 

7.  Subordination  of  Riparian  Rights. 
The  riparian  rights  of  an  owner 
of  Harlem  upland  are  subordinate 
to  the  right  of  the  city  of  New 
Y^ork,  under  its  ancient  charters 
supplemented  by  constitutional 
legislation  and  state  grants,  to  fill 
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in  and  make  improvements,  such 
as  an  exterior  street,  docks  and 
bulkheads,  from  the  high-water 
mark  in  front  of  his  upland  to  and 
below  low-water  mark,  essential 
to  navigation  and  commerce,  with- 
out compensation.  Id. 


RULES. 
See  Courts,  6-10. 

SALE  (POWER  OF). 

See  Pkincipal  and  Agent,  2. 
Wn.L,  21. 


SALES. 

See  Corporations,  19. 
Personal  Property. 


SAVINGS  BANKS. 
See  Tax,  12-17. 

SCHOOL  DISTRICT. 
See  Officers,  7. 

SECRET  TRUST. 
See  Will,  »-18. 

SESSION  LAWS. 

1.  18S1,  Ch.2U  — Institution  far  the 
Blind.  The  New  York  Institution 
for  the  Blind,  an  institution  under 
private  control,  organized  in  1831 
(Ch.  214)  for  the  special  education 
of  the  blind,  is  to  be  regarded  as  a 
charitable  institution  so  far  as  it 
clothes,  educal^es  and  maintains 
indigent  pupils  at  public  expense 
or  by  donations  from  individuals; 
and  as  to  such  pupils,  it  is  subject 
to  the  supervision  and  rules  of  the 
state  board  of  charities.  People  ex 
rel.  N.  T.  Inst,  for  the  Blind  v. 
Fitch.  14 

2.  1848,  Ch.Z\%  — Society  of  St.  John- 
land.  Chapter  562  of  Laws  of  1872, 
amending  the  charter  of  the  So- 
ciety of  St.  Johnland,  a  charitable 
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society  incorpomted  under  cliapter 
319  of  Laws  of  1848,  does  not  ex- 
empt the  society  trom  the  general 
provision  of  the  act  of  1848  ren 
dering  charitable  bequests  void 
when  made  within  two  months  of 
the  testator's  death.  Fairchild  v. 
Eihon.  199 

8.  Idem  —  Secret  Trust  in  Cireum- 
vention  of  L.  1848,  Gh.  3l9.  A 
secret  trust  which  has  for  its  ob- 
ject the  circumvention  of  the  stat- 
ute (L.  1848,  ch.  319)  rendering 
void  legacies  to  charitable  uses 
contained  in  wills  executed  less 
than  two  months  before  death,  is 
void.  Id. 

4.  Idem  —  Imposition  of  Trust  in 
Fawr  of  Next  of  Kin.  When  a 
legacy  is  given  upon  a  secret 
trust,  having  for  its  object  the 
circumvention  of  the  statute  of 
1848,  equity  will  not  permit  the 
legatee  to  hold  the  legacy,  but 
will  declare  a  trust  thereon  in 
favor  of  the  next  of  kin.  Id. 

5. 1857,  Ch.  ^^^Taxation  of  Savings 
Banks.  W  hen,  under  the  statutes 
of  its  domicile  regulating  the 
operations  of  a  savings  bank 
and  governing  its  obligations  and 
duties  (as,  under  the  statutes  of 
Connecticut  governing  the  Groton 
Savin fijs  Bank),  its  surplus  or 
profits  from  investments  must, 
after  reaching  a  certain  amount 
and  at  certain  times,  be  distribu- 
ted to  the  depositors,  such  sur- 
plus belongs  in  equity  to  the 
depositors  and  is  within' the  pur- 
view of  the  statute  (L.  1857,  ch. 
456.  §  4)  exempting  deposits  in 
savings  b«iuks  from  taxation 
against  the  bank  as  personal 
property.  Peoph  ex  rel.  Qroton  S. 
Bank  v.'  Barker.  122 

6.  1870.  Ch.  im—^P<ist  Appropria- 
tions not  Violatihe  of  the  Constitu- 
tion. It  does  not  follow  that,  if 
the  New  York  Institution  for  the 
Blind  is  charitable,  appropriations 
made  to  it  in  the  i)ast  by  the  state 
for  the  education  and  support  of 
pupils,  and  appropriations  made 
by  the  counties  of  New  York  and 
ltinj?s  (under  L.  1870,  ch.  166.  $^  3) 
of  the  sums  required  for  clothing 
the  indigent  pupils  who  were 
residents  of  the  county  making 


the  appropriation,  were  violative 
of  the  Constitution  (Ajt.  8,  §§  8. 
11,  of  1874).  P<?f>pfe  ex  rel.  N.  Y. 
Inst,  for  the  Blind  v.  Fitch.        14 

7.  Idem — Mandatory  Appropriation. 
The  charitable  character  of  the 
New  York  Institution  for  the 
Blind  is  not  changed  if  the  pro- 
visions of  the  statute  (L.  1870,  ch. 
166.  g  3)  requiring  the  countie*  of 
New  Y'ork  and  Kings  to  appropri- 
ate money  to  clothe  indigent  pu- 
pils is  mandatory,  and  hence  in 
conflict  with  the  Constitution  of 
1894  (Art.  8,  g  14),  which  is  not 
decided.  Id. 

1872,  ch.  562.     See  par.  2,  this  title. 

8.  1880,  Ch.  542— Corporation  Tax 
—  Foreign  Corporations  —  Condi- 
tions Precedent  to  ffuH-sdictu>n .  The 
jurisdiction  to  tax  foreign  cor- 
porations under  chapter  542.  Ijaws 
of  1880,  as  amended  by  chapter 
501,  Laws  of  1885,  depends  upon 
the  existence  of  two  concurring 
conditions,  namely,  that  the  cor- 
poration shall  be  '**  doing  business 
in  this  state,"  and  that  its  capital 
or  some  portion  thereof  shall 
have  been  "employed  within  this 
stAte."  People  ex  rel.  C.  J.  B.  & 
U.  8.  Ch.  V.  Roberts.  1 

9.  Idem  —  Foreign  Investment  Com- 
pany  —  Capital  not  Employed 
within  this  State.  A  foreign  cor- 
poration, whose  capital  is  wholly 
invested  in  the  stock  and  bonds  of 
an  independent  foreign  corpora- 
tion doing  business  wholly  out  of 
this  state,  whose  whole  income  is 
derived  from  such  investment,  and 
which  maintains  a  leased  office, 
with  furniture,  officers  and  clerks, 
in  this  state,  where  it  receives  and 
distributes  the  dividends  or  in- 
come derived  from  its  investment, 
which  constitutes  its  whole  busi- 
ness, is  not  subject  to  taxation 
under  the  act  of  188(^-18^5,  since, 
although  it  is  "doing  business  in 
this  state,"  no  part  of  its  capital 
is  "employed  within  this  state," 
within  the  meaning  of  the  statute. 

Id. 

10.  Idem  —  Corporation  Tax — Basis, 
when  no  IHmdends  or  Sales  of  St*irk. 
The  basis  for  assessing  the  tax  un- 
der chapter  542,  Laws  of  1B80,  as 
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amended  before  1896,  upon  the 
capital  stock  employed  in  this 
state  of  a  corporation  which  has 
paid  no  dividends,  and  of  whose 
stock  there  have  been  no  sales, 
during  the  tax  year,  is  to  be  ar- 
rived at  by  ascerUiining  the  actual 
cash  value  of  such  capital  stock. 
People  ex  ret,  W.  <S>  H,  Co.  v. 
Boberts.  101 

11.  1882,  Gh.  409  —  Ta.c  on  Bank 
Shares — Foreign  Savings  Bank. 
For  the  purposes  of  local  taxation 
in  this  slate  of  a  savings  bank 
of  another  state,  upon  stock  of 
banks  in  this  state  held  by  it  ,(L. 
1882.  ch.  409,  §  312),  the  question 
whether  its  surplus  belongs  in 
equity'  to  its  depositors,  so  as  to 
constitute  a  debtor  liability  avail- 
able as  an  offset  to  the  assessment, 
depends  upon  the  statutory  pro- 
visions of  its  own  state.  People 
ex  rel.  Groton  S.  Bank  v.  Barker. 

122 

12.  Idem  —  Tax  on  Bank  Shares 
Owned  by  Savings  Bank  —  Deposits 
as  Offset.  A  savings  bank's  de- 
posits constitute  a  debt  to  its  de- 
positors and  are  to  be  deducted 
from  its  total  assets,  as  a  liability, 
in  setting  off  its  debts  against  the 
value  of  stock  of  banks  in  this 
state  owned  by  it,  for  the  pur- 
poses of  local  assessment  and  taxa- 
tion on  such  stock,  under  the 
Banking  Law  (L.  1882,  ch.  409, 
§  812).  People  ex  rel.  Bridgeport 
S.  Bank  v.  Barker.  128 

18.  1884,  Ch.  Kn— Monroe  County— 
Refund  of  Illegal  Tux.  A  person 
who  has  paid  an  illegal  tax  upon 
1  ind  in  Monroe  county  is  not  con- 
fined to  an  application  for  relief 
under  the  local  statute  (L.  1884,  ch. 
107.  i^  28);  and  the  fact  that  he  has 
proceeded  under  that  statute  and 
failed  to  obtain  relief,  does  not 
preclude  him  from  proceeding  for 
a  refund,  under  the  County  Law. 
Af alter  of  Adams  v.  Suprs.  Monroe 
Co.  619 

14.  1884,  Ch,  4^^^ Railroads— Lmc 
Bridge  — Warning  Signals.  In  an 
action  for  damages  for  the  death 
of  a  freight  brakeman,  alleged  to 
have  resulted  from  the  negligence 
of  the  defendant  railroad  company 
in  failing  to  provide  the  warning 


signals  required  by  statute  (L. 
1884,  ch.  439,  §  2)  to  protect  em- 
ployees on  top  of  cars  from  injury 
by  a  low  bridge,  held,  that  the  es- 
sential fact  that  the  death  was 
caused  by  the  bridge  was  not 
established  by  evidence  that  the 
deceased  wasstanding  apparently 
In  good  health  on  the  top  of  a  car 
just  before  the  train  I)assed  under 
the  bridge,  which  was  from  four 
feet  seven  inches  to  six  feet  three 
inches  above  the  tops  of  the  cars, 
and  that  immediately  thereafter  he 
was  found  lying  on  top  of  the 
same  car,  near  the  center,  in  a 
dying  condition,  without  the  pro- 
duction of,  or  the  effort  to  procure, 
further  evidence  that  he  died  from 
violence  instead  of  disease,  such 
as  evidence  tending  to  show  a 
wound  or  a  bruise  upon  his  person. 
Fitzgerald  v.  N  T.  C.  <St  H.  R.  R. 
R.  Co.  263 

1885,  ch.  501.     See  par.  8,  this  title. 

15.  1887,  Ch.  SIO  — Special  Act  Re- 
leasing  Interest  of  State  in  Property 
Devised  to  Aliens. 

See  MeaHlis  v.  McChillis.  532 

16.  1887,  Ch.m^— General  Assign- 
ment —  Preferences.  When  a  chat- 
tel mortgage,  executed  and  de- 
livered by  a  debtor  to  one  of  his 
creiiitors,  and  a  transfer  of  busi- 
ness accounts  to  a  third  person,  do 
not  cover  all  the  debtor's  prop- 
erty^ and  are  only  intended  to  se- 
cure the  payment  of  debts  of  the 
mortgagee  and  certain  other  cred- 
itors mentioned  therein,  they  are 
not  within  the  statute  which  regu- 
lates the  making  of  general  as- 
signments for  the  benefit  of  cred- 
itors, and  prohibits  preferences 
for  more  than  one-third  of  the  as- 
signed estate  (L.  1887,  ch.  503). 
Delaney  v.  Valentine.  692 

17.  1887,  Ch.  '71^  — Application  of 
Transfer  Tax  Acts  of  1887  and 
1892. '  In  a  proceeding  instituted 
in  1896,  upon  the  determination 
of  the  particular  estate,  to  ascer- 
tain the  amount  of  the  transfer 
tax  upon  a  legacy  in  remainder 
under  the  will  of  a  testator  who 
died  in  1890,  the  rights  of  the 
parties  depend  upon  the  statute 
as  amended  in  1887  (Ch.  713),  but 
the  method  of  procedure  depends 


upon  the  statute  of  1892  (Ch.  899).  { 
Matter  of  Sham,  109  I 

18.  1888,  Ch.M5^0ity  of  Buffalo^  ^ 
Onide  Crossing  Act  —  Award  for\ 
Injury  from  G hinge  of  Grade  of  I 
Street.     Under  the  provisions  of  I 
the  Grade  Crossing  Act  of  the  city  | 
of  Buffalo  (L.  1888,  ch.  345.  §  13, 
amd.  L.  1B90,  ch.  255),  which  au- 
thorize the   grade   crossing  com-  ' 
missioners  to  procure  the  appoint- 
ment of  commissioners  of  award 
when  they  have  decided  that  the 
gi-ade  of  a  street  shall  be  changed 
and  that   any   property  may  be 
injured  by  the  improvement  "for 
which  the  owners  or  persons  in- 
terested therein  are  lawfully  enti- 
tled to  compensation,"  an  miury 
to  property  by  change  of  grade  of 
the  street  (as,  by  an  overhead  via- 
duct) may  be  the  subject  of  an 
award  to' the  owners  or  persons 
interested,  although  the  property 
is  not  actually  taken.     Matter  of 
Grade  Gromng  ComrB.  550 

19.  Idem  — '*  Lawfully  Entitled  to 
Compensation."  This  is  so,  even 
on  the  assumption  that  the  words 
"are  lawfully  entitled  to  compen- 
sation" refer  to  such  right  of 
compensation  as  was  already  au- 
thonzed  by  existing  laws  and  did 
not  create  any  new  right,  since  at 
the  time  of  their  enactment  abut- 
ting property  owners  were  law- 
fully entitled,  under  the  city  char- 
ter, to  compensation  for  injuries 
caused  by  a  change  of  street 
grade,  when  made  by  the  city. 

Id. 

20.  1889,  Ch.  ^2  — Act  enabling  for- 
eign-born children  of  a  Woman  horn 
in  this  Country  and  married  to  an 
Alien,  to  take  Demse-s  of  real  estate. 
See  McGillis  v.  McGillis  532 

1890,  ch.  255.     See  par.  18,  this  title. 

21.  1890,  Ch.  mS—Bailroad  Law  — 
Street  Surface  Railroads  —  Proceed- 
ing to  Acquire  Use  of  Connecting 
Ti^acks.  The  requirement  of  the 
Railroad  Law  which,  by  virtue  of 
section  91,  compels  a  street  surface 
railroad  com  pan  v  to  obtain  the 
consents  of  the  local  authorities 
and  abutting  owners  to  such  use 
before  it  can  apply  to  acquire  the 


right  to  use  the  connecting  track 
of  another  company  by  a  proceed- 
ing in  invitum  under  section  103 
of  that  law,  is  absolute  and  does 
not  depend  upon  what  the  defend- 
ant company  might  have  the 
power  to  voluntarily  a^ree  to. 
Colonial  City  Tr.  Co.  v.  Kingston 
CityR.  R.  Co.  493 

22.  1890,  Ch.  569— 7b?/7»  La\t- 
Town  Supervisor  —  Eligibility  to 
Office.  The  disqualification  im- 
posed by  the  Town  Law  (L.  1890, 
ch.  569,  S  50),  that  '*  no  trustee  of 
a  school  district  shall  be  eligible  to 
the  ofBc^  of  supervisor  of  any  town 
or  ward  in  this  state,"  applies  to 
the  capacity  of  a  candidate  for  elec- 
tion, as  well  as  to  the  holding  of 
the  office.     People  v.  Purdy.     439 

23.  1892,  Ch.  399—  Transfer  Tcu  Act 
—  Valus  at  Date  of  Transfer.  The 
meaning  and  intention  of  the  act  of 
1892  (Ch.  899,  g  11)  are  that  if  an  in- 
terest subject  to  the  tax  is  of  such  a 
nature  that  its  value  cannot  be 
ascertained  immediately  after  its 
transfer,  it  is  to  be  appraised  at  its 
fair  and  clear  market  value  at  the 
date  of  the  transfer,  whenever 
such  value  can  be  ascertained. 
Matter  of  Shane.  109 

24.  Idem  —  Determination  of  Prior 
Estate  by  Remarriage  —  Appraisal 
of  Remainder.  In  a  proceeding 
under  the  act  of  1892,  instituted 
on  the  determination  of  the  par- 
ticular estate  by  remarriage,  to 
appraise  a  legacy  given  in  re- 
mainder after  the- death  or  remar- 
riage of  the  testator's  widow,  the 
title  to  which  was  transferred  on 
the  death  of  the  testator,  the  value 
of  the  estate  of  the  widow  dur- 
ing the  period  of  her  widowhood 
is  to  be  aeducted  from  the  princi- 
pal of  the  fund.  Id. 

25.  Idem  — Eremption  Based  on  *  *  Mu- 
tually Aekfwwledged  Rdation  of  Pa- 
rent."' Within  the  provisions  of 
the  Transfer  Tax  Act  (L.  1892,  ch. 
399,  §  2)  which  exempts  from  tax- 
ation transfers  of  real  property, 
and  of  personal  property  not  ex- 
ceeding $10,000  m  value,  passing 
to  *'  any  person  "  to  whom  the  de- 
cedent, etc.,  **  for  not  less  than  ten 
years  prior  to  such  transfer,  stood 
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in  the  mutually  acknowledged 
relation  of  pareat,"  a  testator  may 
sustain  to  a  person  not  of  his 
blood,  and  not  legally  adopted, 
the  relation  of  parent  so  as  to  en- 
title such  person  to  the  benefit  of 
the  exemption.     Matter  cf  Beach. 

242 

26.  Idem  —  Illegitimate  Children. 
The  exemption  based  upon  the 
*•  mutually  acknowledged  relation 
of  parent "  is  not  limited  to  illegiti- 
mate children,  but  extends  as  well 
to  persons  not  of  the  blood  of  a 
testator,  between  whom  and  the 
testator  the  relation  of  parent  and 
child  has  been  mutually  recog- 
nized for  ten  years  prior  to  the 
testator's  death.  'S. 

27.  Idem— Adults,  The  fact  that 
a  person  was  at  the  inception  of 
the  mutually  acknowledged  rela- 
tion an  adult,  does  not  exclude  him 
from  the  benefit  of  the  exemption. 

Id. 
See,  also,  par.  17,  this  title. 

28.  1892,  Gh.  678  —  Manufacturing 
Eatablishm^rUe  —  FXre  Escapes. 
Screwing  down  the  sashes  in  the 
windows  adjoining  the  fire  escapes 
on  a  manuf:\cturing  establishment, 
and  requiring  the  employes  to 
keep  them  closed,  in  order  to 
maintain  a  high  temperature  neces- 
sary 10  the  work  carried  on,  do  not 
constitute  a  violation  of  the  statute 
prescribing  the  maintenance  of 
fire  escapes  embracing  '*  win- 
dows at  each  story  and  connecting 
with  the  interior* by  easily  acces- 
sible and  unobstructed  openings" 
(L.  1892,  ch.  673.  §  6),  provided 
the  sashes  are  so  light  as  to  be 
easily  broken  through.  Huda  v. 
Ainencan  Glucose  Co.  474 

29.  1892.  Ch.  (m  — County  Law  — 
Refund  of  Illegal  Tax.  An  ex- 
ecutor, upon  whom  an  express 
general  power  of  sale  has  been 
conferred  by  a  will  devising  real 
estate  to  the  testator's  children, 
to  be  equally  divided  among  them, 
with  a  trust  as  to  the  share  of  one 
child  for  maintenance  until  a  cer- 
tain age,  is  warranted  in  paying 
taxes,  illegal  because  assessed 
against  the  "estate"  or  "heirs" 
01  the  decedent,  in  order  to  make 


'     sale  of  the  land  under  the  power 
I     contained  in  the  will,  and  is  enti- 
tled to  obtain  a  refund  by  proceed- 
'      ing  under  section  16  of  the  County 
Law  (L.  1892,  ch.  686).     Matter  of 
Adams  v.  Suprs.  M&nroe  Co,     619 

80.  Idem  — Refund  of  Illegal  Tax. 
The  provision  of  the  County  Law 
(L.  1892,  ch.  686,  §  16)  which 
confers  upon  the  board  of  super- 
visors power  to  refund  to  any 
person  the  amount  of  an  illegal 
tax  collected  from  him,  and  upon 
the  County  Court  power  to  direct 
that  it  be  refunded,  was  intended 
for  the  benefit  of  a  party  who  pays 
an  illegal  tax  voluntarily,  as  well 
as  one  who  pays  under  duress. 
It  is  a  general  provision,  for  the 
benefit  of  any  one  from  whom 
an  illegal  tax  has  been  collected. 

Id. 

31.  Idem — Procedure.  The  appli- 
cation of  the  taxpayer  to  the  board 
of  supervisors  and  Xk)  the  county 
judge,  under  section  16  of  the 
County  Law,  for  the  refund  of  an 
illegal  tax  paid  by  him,  is  informal 
and  not  governed  by  any  estab- 
lished rules  of  proceSure.         Id. 

32.  Idem  —  Town  Highway  —  Impo- 
sition of  Conditions  upon  Construc- 
tion. In  legislating  for  a  town, 
under  the  provisions  of  the 
County  Law  (L.  1892,  ch.  686, 
g§  69,  70)  which  empower  the 
board  of  supervisors  of  each 
county  to  authorize  a  town  to  bor- 
row money  upon  its  bonds  to  build 
highways  and  to  expend  it  for 
that  purpose,  the  board  has  power 
to  impose  conditions  as  to  (letails, 
for  the  interest  of  the  taxpayers, 
not  specified  in  the  statute,  such 
as  safeguards  to  the  letting  of 
contracts,  and  provisions  that  the 
work  shall  be  prosecuted  under 
competent  supervision  and  the 
money  deposited  with  the  county 
treasurer,  to  be  paid  out  only 
upon  the    certificate  of    the  en- 

Sneer;  and  such  conditions,  so 
iposed,  are  binding  upon  the 
town  commissioners  of  highways. 
People  ex  rel.  Wakeley  v.  Mclntyre. 

628 

83.  Idem  —  Maintenance  of  Bridge  a 

Governmental  Duty.     Whether  the 

•    maintenance    of    highways    and 
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bridges  is  devolved  as  a  duty 
upon  the  towns,  or  upon  the  coun- 
ties of  the  state,  it  must  be  regarded 
as  a  duty,  in  its  nature,  public  and 
governmental;  and  this  is  especi- 
ally so  in  respect  to  the  duty  im- 
posed by  the  County  Law  i^L.  1892, 
ch.  686,  ^  68)  upon  the  counties,  of 
maintaining  a  bridge  which  spans 
navigable  waters  of  the  state,  form- 
ing a  boundary  line  between  two 
counties.  Markey  v.  County  of 
Qiieens.  675 

34.  Idem  —  Counties  Municiixd  Cor- 
porations. The  provisions  of  the 
County  Law  (L.  1892,  ch.  686)  de- 
claring a  county  to  be  a  municipal 
corporation  (§  2),  and  that  an  action 
"to  recover  damages  for  any  in- 
jury to  any  property  or  rights  for 
which  it  is  liable"  shall  be  in  the 
name  of  the  county  (i^  3),  import 
no  further  liability  on  the  part  of 
a  county  than  that  which  existed 
at  their  enactment.  Id. 

35.  Idem — Distinction  between  Coun- 
ties and  Cities.  There  is  a  distinc- 
tion between  counties  as  civil 
divisions  of  the  state  for  purposes 
of  local  government,  and  chartered 
municipal  corporations,  in  respect 
to  their  liability  for  corporate  acts. 
This  distinction  was  not  abrogated 
by  the  County  Law^,  and  it  was  not 
intended,  by  the  provisions  of  that 
law,  that  counties  should  be 
treated  as  upon  a  par  with  cities, 
when  engaged  in  similar  transac- 
tions. Id. 

36.  1892,  Ch.  mi  — Business  Chr- 
j>orations  Law  —  Consfdidnted  Cor- 
poration —  Dissolution —  Liability 
for  Heneical  Note  of   Constituent 

Corpt^ration.  Where,  at  the  time 
of  the  consolidation  of  business 
corporations  under  the  statute 
(L.  1892,  ch.  691.  ^  8  et  seq.),  thcv 
are  sevemlly  indebted  to  a  brink 
upon  promissory  notes,  and  the 
notes  mature  and  are  renewed  by 
notes  of  the  same  amounts  and 
tenor  after  the  consolidation,  which 
new  notes  are  held  by  the  bank  at 
the  time  of  the  commencement  of 
a  proceeding  for  the  voluntary 
dissolution  of  the  consolidated 
corporation,  their  payment  as  a 
claim  against  the  consolidated  cor- 
poration cannot  be  defeated  on  the 
ground  that  the  taking  of  the  re- 


newal notes  after  the  consolida- 
tion paid  the  notes  which  were 
outstanding  against  the  constitu- 
ent corporations  at  the  time  of 
their  consolidation  and  discharged 
the  consolidated  corporation  from 
its  statutory  liability  for  the  pay- 
ment of  the  debts  of  the  constitu- 
ent corporations,  where  it  is  es- 
tablished as  a  fact  that  the  taking 
of  tlie  renewal  notes  was  not  in- 
tended by  any  of  the  parties  to 
the  notes  or  to  the  transaction  as  a 
payment,  but  merely  as  an  exten- 
sion, of  the  original  obligations. 
Matter  of  Utica  Nat.  Brewing  Cu, 

268 

37.  Idem  —  Judgment  against  Om- 
stitu^nt  Corporation.  Nor,  in  such 
case,  does  the  fact  that  the  cred- 
itor bank  has  reduced  the  liability 
of  the  constituent  corporations, 
upon  the  noles  held  by  it,  to  judg- 
ment discharge  the  consolidated 
corporation  from  its  statutorv  lia- 
bility for  the  payment  of  the  flebts 
of  the  constituent  corporations.  Id, 

38.  Idem  —  Concurrent  Remedies. 
Under  the  statute  (L.  1892,  ch.  691, 
§  12),  the  pursuit,  by  the  creditor 
of  a  corporation  which  has  entered 
into  a  consolidation,  of  a  remedy 
against  his  original  debtor  pre- 
sents no  legal  obstacle  to  an  effort 
to  collect  his  debt  from  the  con- 
solidated corporation.  Id. 

1893,  ch.  171.     See  par.  40,  this  title. 

1894,  ch.  449.     See  par.  40,  this  title. 

39.  1894,  Ch.  55^— Consolidated 
SehtMl  Law — Institutions  for  In- 
struction of  the  Blind.  The  fact 
that  institutions  for  the  instruc- 
tion of  the  blind  are  subject  to  the 
visitation  of  the  superintendent  of 
public  instruction  (L.  1894.  ch. 
556,  tit.  15.  art.  14)  does  not  pre- 
vent such  an  institution  from  be- 
ing charitable  in  its  character  and 
purpose,  and,  hence,  also  subject 
to  the  visitation  of  the  state  board 
of  charities  (Const,  art.  8,  §  13). 
People  cjc  rd.  N.  T.  Inst,  for  the 
Blind  V.  FitcJi.  14 

40.  1895,  CA.  639— Tew/i  of  Gra res- 
end —  Annexation  to  Brooklyn  — 
Is^uanc-e  of  Botuis  for  Street  Im- 
procenients.      Chapter  639,    Laws 
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of  1895,  creating  a  commission  to 
determine  claims,  and  providing 
for  the  issuance  of  bonds,  for  pay- 
ment for  public  improvements  m 
the  late  town  of  Gravesend,  an- 
nexed to  the  city  of  Brooklyn  by 
chapter  449,  Laws  of  1894,  does 
not  deprive  the  holder  of  a  con- 
tract for  constructing  and  grading 
a  highway,  executed  by  the  town 
authorities  before  the  annexation, 
in  a  proceeding  pending  and  un- 
finished at  the  time  of  the  passage 
of  the  act  of  annexation,  of  the 
right  to  have  bonds  in  payment  of 
work  done  by  him  issued  by  the 
supervisor  of  the  town,  under 
chapter  171,  Laws  of  1893,  where 
he  has  not  submitted  his  claim  for 
determination  under  the  act  of 
1895.  People  ex  rel.  Dady  v.  Sapr. 
of  Graceaeiid.  381 

41.  1895,  Gh.  75A—G/iantable  In- 
stitutions —  Supermsion  of  State 
Board  of  Gluiritiea,  It  is  hot  nec- 
essary that  an  institution  should 
be  wholly  charitable  to  fall  within 
the  provisions  of  the  Constitution 
(Art.  8,  gg  11-15)  auil  the  statutes 
(L.  1895,  chs.  754,  771)  placing 
charitable  institutions  under  the 
supervision  and  rules  of  the  state 
board  of  charities.  It  is  enough 
if  the  institution  is  partly  char- 
itable in  its  character  and  purpose. 
Ptople  ex  rel.  N.  T,  Inst,  for  the 
Blind  V.  Fitch.  14 

1895,  ch.  771.    See  par.  41,  this  title. 

42.  1895,  Gh.  MQ^Gode  Giv.  Pro. 
§  1338  — Amendment  — Jury  Trial. 
The  substitution  of  the  words  "a 
determination  in  the  trial  court" 
for  the  words  "a  decision  of  the 
trial  court  upon  a  trial  without  a 
jury,"  in  section  1338  of  the  Code 
of  Civil  Procedure,  by  the  amend- 
ment of  1895  (Ch.  946),  did  not 
extend  the  right  of  review  by  the 
Court  of  Appeals  of  a  reversal  of 
a  judgment  entered  upon  the  ver- 
dict of  a  jury.  Ilenavie  v.  JV.  Y. 
G.  &  H.  E.  A  R.  Go.  278 

43.  1896,  Gh.  712  ^  Distnct  Attorney 
of  Kings  Gounty.  Chapter  772, 
Laws  of  1896,  providing  that  dis- 
trict attorneys  of  Kings  county 
shall  be  elected  once  in  every  four 
years,  was,  in  so  far  as  it  assumed 
to  fix  at  four  years  the  term  of  the 


incumbent  who  had  been  elected 
in  November,  1895,  invalid  as  an 
exercise  of  the  power  conferred 
by  the  Constitution  upon  the  leg- 
islature to  fix  the  term,  and  is,  to 
that  extent,  unconstitutional  and 
void.  People  ex  rel.  Eldred  v.  Pal- 
mer. 133 

44.  Idem— Election  of  1899.  That 
part  of  the  act  of  1896  (Ch.  772) 
which  prescribes  a  term  of  four 
years  for  the  office  of  district  at- 
torney of  Kings  county,  from  and 
after  December  31,  1899,  is  sep- 
arable, and  is  a  valid  fixing  of  the 
terms  of  the  officers  to  be  elected 
in    that    and    subsequent    vears. 

Id. 

45.  1897,  Gh.  SlS—Oreatfr  New 
York  Gharter — ParticipfUion  in 
Public  School  Fund.  It  does  not 
follow  from  the  fact  that  the  char- 
ter of  Greater  New  York  (L.  1897, 
ch.  378.  §  1161)  authorizes  the 
board  of  education  to  distribute 
a  ratable  proportion  of  the  school 
fund  to  every  pupil  in  the  New 
York  Institution  for  the  Blind, 
that  the  institution  must  be  re- 
garded as  purely  educational  and 
not  charitable.  "People  ex  rel.  X. 
Y.  Inst,  for  tfie  Blind  v.  Fitch.    14 


SOCIETIES. 
See  Will,  2-7. 

SPECIFIC  PERFORMANCE. 

1.  Rules.  Rules  governinsr  the  en- 
forcement of  specific  performance 
of  contracts  for  the  sale  of  land 
collated.     IlellcrY.  Gohen.         299 

2.  Vendor  and  Purchaser  —  Market- 
able Title  —  Material  n^fects.  The 
title  of  the  vendor  of  land  is  not 
a  marketable  one,  and  he  cannot 
compel  the  purchaser  to  accept  it, 
where  it  is  based,  as  to  a  portion 
of  the  premises,  upon  a  descrip- 
tion in  a  referee's  deed  in  partition 
which  covers  premises  other  than 
tho.se  described  in  the  decree  of 
sale,  and  as  to  another  portion  he 
shows  no  record  title,  and  it  is 
found  as  an  inference,  not  opposed 
to  the  weight  of  evidence,  from 
special  facts  and  circumstances, 
that  such  defects  are  material.    Id. 
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3.  MaUriality  of  D^ect  in  Title  — 
Qu action  of  Pact.  The  question 
as  to  the  materiality  of  a  defect  in 
the  offered  title,  in  an  action  for 
specific  performance,  is  one  of 
fact  when  it  depends  upon,  and 
is  an  inference  to  be  drawn  from, 
circumstances  :  and  the  Appellate 
Division  is  not  authorized  to  re- 
verse a  decision  of  the  trial  court 
upon  such  question  of  fact,  where 
there  is  no  such  preponderance  of 
proof  against  the  result  reached 
by  it  as  discloses,  with  reasonable 
certaint}',  that  its  conclusion  was 
erroneous,  or  against  the  weight 
of  evidence.  Id. 

4.  Variance  in  Description  of  Land. 
A  variance  in  the  description  of 
land  in  instruments  essential  to 
the  title,  such  as  between  stating 
the  place  of  beginning  in  one  as 
the  "northwest"  corner  of  cer- 
tain streets  and  in  the  other  as  the 
'•southwest"  corner,  cannot  be 
disregarded  or  changed,  in  sup- 
port of  an  offered  title,  in  an 
action  to  compel  the  purchaser  to 
perform  his  contract,  where  there 
18  no  sufficient  description  in  the 
instrument  sought  to  be  changed 
to  plainly  indicate  the  property 
intended  and  also  to  show  that 
there  is  an  error  in  the  description 
which  may  be  disregarded  and 
the  property  still  clearly  identified. 

Id. 
See  Equity,   2. 


STATE  BOARD  OF  CHARITIES. 
See  Corporations,  1-6, 13, 14. 

STATE  AID. 
See  Constitutional  Law,  7. 

STATUTES. 

See  Revised  Statutes. 
Session  Laws. 

STATUTE  OF  FRAUDS. 

See  Pleading.  1-3. 

Revised  Statutes,  11. 


STATUTE  OF  LIMITATIONS. 
See  Partition,   5. 

STATUTE  OF  PERSONAL  USES. 
See  Revised  Statutes,  7-10. 

STIPULATION. 
See  Evidence,  6. 

STOCKHOLDERS. 
See  CORFORATIONS,  19,  ^. 

STOCK  DIVIDENDS. 
^Sm  Trusts.  6. 

ST.  JOHNLAND  (SOCIETY  OF). 
See  Will,  7 

STREETS. 

See  BiNGHAMTON  (City  of). 
Negligence,  2,  5, 6,  8. 

STREET   IMPROVEMENTS. 

See  Assessment,  5. 

Gravesend  (Town  op),  1. 

STREET  RAILROAD. 

See  Negligence,  2. 
Railroads,  2. 


SUPERINTENDENT    OF    PUB- 
LIC INSTRUCTION. 

See  Corporations,  8. 


SUPERVISORS. 

See  Constitutional  Law.   17, 
Gravesend  (Town  of),  2. 
Officers.  5-7. 


18. 


SUPPLEMENTARY  PROCEED- 
INGS. 

See  Personal  Property. 
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SUPREME  COURT. 

1.  Appellate  Dieigion  —  Reversal  — 
New  Trial.  The  Appellate  Di- 
vision, upon  reversing  a  judg- 
ment, must  grant  a  new  trial  un- 
less it  is  manifest  that  no  possible 
proof  applicable  to  the  issue  could 
entitle  the  respondent  to  recover. 
HcUer  v.  Cohen.  209 

2.  Materiality  of  Defect  in  Title— 
Question  of  Fact.  The  question 
as  to  the  materiality  of  a  defect 
in  the  offered  title,  in  an  action  for 
specific  performance,  is  one  of  fact 
when  it  depends  upon,  and  is  an 
inference  to  be  drawn  from,  cir- 
cumstances; and  the  Appellate 
Division  is  not  authorized  to  re- 
verse a  decision  of  the  trial  court 
upon  such  question  of  fact,  where 
there  is  no  such  preponderance  of 
proof  against  the  result  reached 
by  it  as  discloses,  with  reasonable 
certainty,  that  its  conclusion  was 
erroneous,  or  against  the  weight 
of  evidence.  Id. 

See  Appeal,  5,  22,  24,  25. 
Courts,  11. 


SURPLUS. 
See.  Tax,  12-14. 

SURROGATES. 

1.  Contempt  —  Imprisonment  for 
Non-payment  of  Costs.  Section 
2555  of  the  Code  of  Civil  Proced- 
ure, authorizing  the  enforcement 
of  certain  decrees  of  a  Surrogate's 
Court  by  proceedings  for  con- 
tempt, does  not  apply  to  decrees 
for  the  payment  of  costs  only ;  and 
as  to  such  a  decree  a  surrogate  is 
subject  to  the  general  provision  of 
section  15,  prohibiting  imprison 
ment  for  non-payment  of  costs  ex 
cept  in  the  cases  specified  therein. 
In  re  Humfreville.  115 

2,  Retnotftl  of  Executor  —  Costs. 
When  the  only  payment  of  money 
directed  by  a  decree  of  a  Surro- 
gate's Court  removing  an  executor 
IS  costs,  it  cannot  be  enforced  by 
imprisonment.  Id. 

See  ExBCUTORs  and   Administra- 
tors, 1-3. 

106 


TAX. 

1.  Corporation  Tax  —  Foreign  Cor- 
porations— Conditions  Precedent  to 
Jurisdiction.  The  jurisdiction  to 
tax  foreign  corporations  under 
chapter  542,  Laws  of  1880,  as 
amended  by  chapter  501,  Laws  of 
1885,  depends  upon  the  existence 
of  two  concurring  conditions, 
namel3^  that  the  corporation  shall 
be  "  doing  business  in  this  state," 
and  that  its  capital  or  some  portion 
thereof  shall  have  been  *' em- 
ployed within  this  state."  People 
ex  rel.  C.  J.  B.  dt  U.  8.  Co.  .  v. 
Roberts.  1 

2.  Foreign  Investment  Company  — 
Capital  not  Emj^ed  within  this 
State.  A  foreign  corporation, 
whose  capital  is  wholly  invested 
in  the  stock  and  bonds  of  an  inde- 
pendent foreign  corporation  doing 
business  wholly  out  of  this  state, 
whose  whole  income  is  derived 
from  such  investment,  and  which 
maintains  a  leased  ofiSce,  with  fur- 
niture, officers  and  clerks,  in  this 
state,  where  it  receives  and  dis- 
tributes the  dividends  or  income 
derived  from  its  investment,  which 
constitutes  its  whole  business,  is 
not  subject  to  taxation  under  the 
act  of  1880-1885,  since,  although  it 
is  '  'doing  business  in  this  state, "  no 
part  of  its  capital  is  "employed 
within  this  state,"  within  the 
meaning  of  the  statute.  Id. 

3.  Corporation  Tax  — -  Basis,  when  no 
Dividends  or  Sales  of  Stock.  The 
basis  for  assessing  the  tax  under 
chapter  542,  Laws  of  1880,  as 
amended  before  1896.  upon  the 
capital  stock  employed  in  this 
state  of  a  corporation  which  has 
paid  no  dividends,  and  of  whose 
stock  there  have  been  no  sales, 
during  the  tax  yejir,  is  to  be 
arrived  at  by  ascertaining  the 
actual  cash  value  of  such  capital 
stock.  People  ex  rel.  W.  dh  II.  Co. 
V.  Boberts.  101 

4.  Acttial  Value  of  Capital  Stock. 
The  actual  value  of  the  capital 
stock  of  such  a  corporation  is  the 
value  of  its  assets,  after  deduct- 
ing its  liabilities,  and  adding  to 
the  sum  then  remaining  the  value 
of  the  good  will  of  the  business, 
including  its  right  to  conduct  it 
under  its  franchise.  Id. 
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5.  Transfer  Tax  — Method  of  Pro- 
cedure. The  method  of  proced- 
ure in  a  proceeding  for  the  ascer- 
tainment and  determination  of  a 
transfer  or  inheritance  tax  is  con- 
trolled by  the  statute  on  the  sub- 
ject in  force  at  the  time  of  the 
institution  of  the  proceeding,  al- 
though the  tax  itself  and  the  rights 
of  the  parties  are  controlled  by  an 
earlier  statute.    In  re  Shane.  '  109 

6.  Application  of  Acta  of  1887  and 
1892  In  a  proceeding  instituted 
in  1896,  upon  the  determination  of 
the  particular  estate,  to  ascertain 
the  amount  of  the  transfer  tax 
upon  a  legacy  in  remainder  under 
the  will  of  a  testator  who  died  in 
1890,  the  rights  of  the  parties  de- 
pend upon  the  statute  as  amended 
in  1887  (Ch.  713),  but  the  method 
of  procedure  depends  upon  the 
statute  of  1892  (Ch.  399).     '       Id. 

7.  Vfduationfar  Baste  of  Ta^.  The 
test  by  which  a  transfer  or  in- 
heritance tax  is  to  be  measured  is 
the  value  of  the  estate  at  the  time 
of  the  transfer  of  title  and  not  its 
value  at  the  time  of  the  transfer 
of  possession.  Id. 

8.  Time  of  Transfer  of  Title.  The 
death  of  the  testator  is  the  time  of 
the  transfer  of  title  to  a  legacy  in 
remainder,  when  there  is  no  uncer- 
tainty as  to  the  person  who  will 
take  in  renuunder,  although  there 
is  uncertainty  as  to  when  the  leg- 
acy will  be  paid  over  to  the 
remainderman.  Id. 

9.  Valuation  of  Life  Estate.  The 
value  of  a  life  estate  subject  to 
determination  by  an  event  hap- 
pening prior  to  the  death  of  the 
life  tenant  and  dependent  wholly 
upon  the  volition  of  the  latter 
(such  as  remarriage)  cannot  be 
ascertained  until  the  estate  has 
terminated.  Id. 

10.  Value  at  Date  of  Transfer.  The 
meaning  and  intention  of  the  act 
of  1892  (Ch.  399,  i^  11)  are  that  if 
an  interest  subject  to  the  tax  is  of 
such  a  nature  that  its  value  cannot 
be  a.scertained  immediately  after 
its  transfer,  it  is  to  be  appraised 
at  its  fair  and  clear  market  value 
at  the  date  of  the  transfer,  when- 
ever such  value  can  be  ascertained. 

Id. 


11.  Determination  of  Prior  EsttUe  by 
Heifiarriage  —  Appraisal  of  Re- 
mainder, In  a  proceeding  under 
the  act  of  1892,  instituted  on  the 
determination  of  the  particular 
estate  by  remarriage,  to  appraise 
a  legacy  given  in  remainder  after 
the  death  or  remarriage  of  the  tes- 
tator's widow,  the  title  to  which 
was  transferred  on  the  death  of 
the  testator,  the  value  of  the  es- 
tate of  the  widow  during  the 
period  of  her  widowhood  is  to  be 
deducted  from  the  principal  of 
the  #und.  Id. 

12.  SavitigsBank — Surplus.  "When 
the  surplus  of  a  savings  bank,  un- 
der the  statutes  of  its  domicile, 
belongs  in  e(]^uity  to,  and  is  sub- 
ject to  distribution  among,  its 
depositors,  it  is  to  be  deemed  a 
liability  as  well  as  an  asset,  and 
comes  within  the  principle  thai, 
deposits  fn  savings  banks  are 
debts  that  can  be  used  to  offset 
or  extinguish  assessments  against 
the  bank  upon  personal  property. 
Peojile  ex  rel.  Oroton  S.  Bank  v. 
Barker.  122 

18.  Foreign  Stinngs  Bank — Tax  on 
Bank  Shares.  For  the  purposes 
of  local  taxation  in  this  state  of  a 
savings  bank  of  another  state, 
upon  stock  of  banks  in  this  state 
held  by  it  (L.  1882,  ch.  409,  $i  312), 
the  question  whether  its  surplus 
belongs  in  equity  to  its  deposit- 
ors, so  as  to  constitute  a  debt  or 
liability  available  as  an  offset  to 
the  assessment,  depends  upon  the 
statutory  provisions  of  its  own 
state.  Id. 

14.  Connecticut  Sarings  Bank.  When, 
under  the  statutes  of  its  domicile 
regulating  the  opemtions  of  a  sav- 
ings bank  and  governing  it«  obli- 
gations and  duties  (as,  under  the 
statutes  of  Connecticut  governing 
the  Grotou  Savings  Bank),  its  sur- 
plus or  profits  from  investments 
mu.st,  alter  reaching  a  certain 
amount  and  at  certain  times,  be 
distributed  to  the  depositors,  such 
surplus  belongs  in  equity  to  the 
depositors  and  is  within  the  pur- 
view of  the  statute  (L.  1857.  ch. 
456,  §  4)  exempting  deposits  in 
savings  banks  from  taxation 
against  the  bank  as  personal  prop- 
erty. 
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15.  7\iix  on  Baiik  Sha/re»  Owned  by 
Savings  Bank  —  JDepoittsas  Offset, 
A  savings  bank's  depasits  consti- 
tute a  debt  to  its  depositors  and 
are  to  be  deducted  from  its  total 
assets,  as  a  liability,  in  setting  off 
its  debts  against  the  value  of  stock 
of  banks  in  this  state  owned  by  it, 
for  the  purposes  of  lo(al  assess- 
ment and  taxation  on  such  stock, 
under  the  Banking  Law  (L.  1882, 
ch.  409,  §  312).  People  ex  rel. 
Bridgeport  S.  Bank  v.  Barker.    128 

16.  Foreign  Savings  Bank.  A  sav- 
ings bank  of  another  state,  on  be- 
ing assessed  for  local  taxation 
here  upon  stock  of  banks  in  this 
state  owned  by  it,  is  entitled  to  all 
the  deductions  .and  exceptions 
allowed  to  a  private  citizen  of 
this  state  in  the  assessment  of  his 
personal  property.  Id. 

17.  United  States  Bonds.  In  assess- 
ing a  savings  bank  for  local  taxa- 
tion upon  stock  of  banks  in  this 
state  owned  by  it,  it  is  entitled  to 
deduct  from  the  apparent  surplus, 
arriv^ed  at  by  deducting  from  its 
assets  the  amount  due  its  depos- 
itors, the  value  of  United  States 
bonds  in  which  such  surplus  is 
invested.  Id. 

18.  Tranrfer  Tax  Act  —  Exemption 
Based  on  '*  MuiuaUy  Acknowledged 
Relation  of  Parent.'*  Within  the 
provision  of  the  Transfer  Tax  Act 
(L.  1893,  ch.  399,  t^  2)  which  ex- 
empts from  taxation  transfere  of 
real  property,  and  of  personal  prop- 
erty not  exceeding  $10,000  m 
value,  passing  to  "any  person"  to 
whom  the  decedent,  etc.,  "  for  not 
less  than  ten  years  prior  to  such 
transfer,  stood  in  the  mutually  ac- 
knowledged relation  of  parent,"  a 
testator  may  sustain  to  a  person  not 
of  his  bl(Kxi,  and  not  legally 
adopted,  the  relation  of  parent  so 
as  to  entitle  such  person  to  the 
benefit  of  the  exemption.  In  re 
Beach.  242 

19.  Illegithnate  Children.  The  ex- 
emption based  upon  the  "mutu- 
ally acknowledged  relation  of 
parent"  is  not  limited  to  illegiti- 
mate children,  but  extends  as  well 
to  persons  not  of  the  blood  of  a  tes- 
tator, iKJtween  whom  and  the  tes 
tator  the   relation  of  parent  and 


child  has  been  mutually  recog- 
nized for  ten  years  prior  to  the 
testator's  death.  Id. 

20.  Adults.  The  fact  that  a  person 
was  at  the  inception  of  the  mutu- 
ally acknowledged  relation  an 
adult,  does  not  exclude  him  from 
the  benefit  of  the  exemption.    Id. 

21.  Bevieip  of  Assessment.  When 
the  only  question  raised  under  a 
writ  of  certiorari  to  review  an  al- 
leged erroneous  or  unequal  assess- 
ment is.  in  effect,  w^hether  there 
was  sufficient  in  the  evidence  be- 
fore the  assessors  to  justify  them 
in  making  the  assessment  at  the 
figure  in  question,  and  a  reassess- 
ment is  ordered  by  the  Special 
Term  and  its  order  is  affirmed  by 
the  Appellate  Division,  it  must  be 
assumed  that  both  those  courts  de- 
cided the  question  adversely;  and 
as  the  ordering  of  a  reassessment, 
on  reaching  such  conclusion,  is 
proper  under  the  statute,  it  raises 
no  question  of  law  for  review  by 
the  Court  of  Appeals.  People  ex 
rel.  Malcom  Br,  Go.  v.  Bd.  Assrs. 
Bklyn.  437 

22.  Payment  of  Illegal  Tax  by  Ex- 
ecutor —  Refund  under  County 
Law.  An  executor,  upon  whom 
an  express  general  power  of  sale 
has  been  conferred  by  a  will  de- 
vising real  estate  to  the  testator's 
children,  to  be  equally  dividcHl 
among  them,  with  a  trust  as  to 
the  share  of  one  child  for  mainte- 
nance until  a  certain  age,  is  war- 
ranted in  paying  taxes,  illegal  be- 
cause assessed  against  the  "es- 
tate "  or  ' '  heirs  "  of  the  decedent, 
in  order  to  make  sale  of  the  land 
under  the  power  contained  in  the 
will,  and  is  entitled  to  obtain  a  re- 
fund by  proceeding  under  section 
16  of  the  County  Law  (L.  1892, 
ch.  686).  Matter  of  Adams  v. 
Suprs.  Monroe  Co.  619 

28.  County  Law  — Refund  of  Illejal 
Tax.  The  provision  of  the  Count  v 
Law  (L.  1892,  ch.  686,  S  16)  which 
confers  upon  the  board  of  super- 
visors power  to  refund  to  any  per- 
son the  amount  of  an  illegal  tax 
collected  from  him.  and  upon  the 
County  Court  power  to  direct  that 
it  be  refunded,  was  intended  for 
1      the  benefit  of  a  party  who  pays  an 
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illegal  t&x  voluntarily,  as  well  as 
one  who  pays  under  duress.  It  is 
a  general  provision,  for  the  bene- 
fit of  any  one  from  whom  an  ille- 
gal tax  has  been  collected.         Id. 

24.  Monroe  County  —  Local  Statute, 
A  person  who  has  paid  an  illegal 
tax  upon  land  in  Monroe  county 
is  not  confined  to  an  application 
for  relief  under  the  local  statute 
(L.  1884,  ch.  107.  §  23);  and  the 
fact  that  he  h&s  proceeded  under 
that  statute  and  failed  to  obtain 
relief^  does  not  preclude  him  from 
proceeding  for  a  refund,  under  the 
County  Law.  Id. 

25.  Proceedings  under  County  Law. 
The  application  of  the  taxpayer 
to  the  board  of  supervisors  ana  to 
the  county  judge,  under  section 
10  of  the  County  Law,  for  the  re- 
fund of  an  illegal  tax  paid  by 
him,  is  informal  and  not  governed 
by  any  established  rules  of  pro- 
cedure. Id. 


TEMPORARY  ADMINISTRA- 
TOR. 

See  Insurance,  4,  5,  7,  9. 


TENANTS  IN  COMMON. 
See  Will,  12. 

TERM  OP  OPPICE. 
Ses  Constitutional  Law,  11-13. 

TIME. 

See  Insurance,  9. 
Tax,  8. 


TITLE. 

See  Personal  Property. 
Riparian  Rights,  6. 


TOWNS. 

Town  Highway  —  Imposition  of  Con- 
ditiam  upon  Construction.  In 
legislating  for  a  town,  under  the 
provisions  of  the  County  Law  (L. 


1892,  ch.  686,  §§  69,  70)  which 
empower  the  board  of  supervisors 
of  each  county  to  authorize  a  town 
to  borrow  money  upon  its  bonds 
to  build  highways  and  to  expend 
it  for  that  purpose,  the  board  has 
power  to  impose  conditions  as  to 
details,  for  the  interest  of  the  tax- 
payers, not  specified  in  the  stat- 
ute, such  as  safeguards  to  the 
letting  of  contracts,  and  provisions 
that  the  work  shall  be  prosecuted 
under  competent  supervision  and 
the  money  deposited  with  the 
county  treasurer,  to  be  paid  out 
onljr  upon  the  certificate  of  the 
engineer;  and  such  conditions,  so 
imposed,  are  binding  upon  the 
town  commissioners  of  highways. 
People  ex  ret.  Waheley  v.  Melntyre. 
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See  Counties,  2. 
Officers,  5-7. 


TRANSFER  TAX. 
See  Tax,  5-11,  18-20. 


TRIAL. 
See  Crimes,  21. 

TRUSTS, 

.  Appeal  —  Testamentary  Trust. 
Where  there  remains  a  possibility 
that  the  contingencies  contem- 
plated by  a  will,  upon  which  re- 
mainders to  the  immediate  bene- 
ficiaries of  a  trust  may  be  defeated, 
will  happen,  the  question  as  to 
whether  certain  items  are  to  be 
treated  as  income  or  as  capital  is 
one  in  which  the  trustees  have  a 
legal  interest  sufficient  to  warrant 
an  appeal.    McLouth  v.  Hunt.    179 

.  Life  Tenant  and  Retnainderman. 
Where  a  will  creates  separate 
trusts  in  favor  of  each  of  certain 
persons  in  being,  who  are  to  re- 
ceive the  respective  Incomes  until 
they  arrive  at  a  certain  age  and 
then  are  to  receive  the  corpus,  such 
beneficiaries  arc  to  be  considered 
as  life  tenants  before  reaching  the 
specified  age  and  as  remaindermen 
thereafter;  and  the  principles  gov- 
erning those  relations  are  appli- 
cable to  questions  as  to  whether 


items  of  the  trust  property  are  to 
be  treated  as  income  or  as  capital. 

Id. 

3.  Premium  upon  Trust  Securities. 
The  question  whether  the  depre- 
ciation, through  approaching  ma- 
turity, of  the  premium  upon  gov- 
ernment securities  constituting  the 
capital  of  a  testamentary  trust 
estate,  and  transmitted  by  the  tes- 
tator, should  be  borne  by  the  life 
tenant  or  by  the  remainderman,  is 
to  be  determined  by  the  meaning 
and  intention  of  the  testator,  de- 
rived from  the  language  employed 
in  the  creation  of  the  trust,  the 
relation  of  the  parties  to  each 
other,  their  condition  and  all  the 
surrounding  facts  and  circum- 
stances. Id. 

4,  Depreciation  of  Premium  upon 
United  States  Bonds.  A  testatrix, 
in  creating  a  trust  of  which  her 
grandchildren  were,  in  effect, 
made  life  tenants  up  to  a  specified 
age  and  then  remaindermen,  di- 
rected that  while  life  tenants  they 
should  receive  the  "full  income." 
She  owned  certain  United  States 
bonds  which  were  apportioned  by 
the  surrogate  to  the  capital  of  the 
trust,  at  a  premium,  and  they  were 
so  retained  by  the  executors  as 
trustees.  Ileldy  that  it  was  her  in- 
tention that  the  life  tenants  should 
receive  the  whole  annual  interest 
of  the  bonds  without  diminution 
by  the  reservation  of  a  portion 
thereof  to  meet  any  depreciation 
in  the  market  value  of  the  bonds 
through  their  approaching  ma- 
turity —  that  is,  that  the  premium 
should  not  be  charged  to  the  life 
tenants;  and  that  this  intention  of 
the  testatrix  was  controlling.    Id. 

6.  Premium  upon  Trust  Securities. 
QucBre,  whether,  upon  principle, 
as  between  the  life  tenant  and  the 
remainderman  of  a  testamentary 
trust  estate  the  life  tenant  can 
properly  be  charged  with  the 
premium,  or  with  the  loss  occa- 
sioned by  the  wearing  away  of  the 
premium,  upon  government  se- 
curities in  which  the  estate  is  in- 
vested. Id. 

6.  Stock  Dividends.  When  a  stock 
dividend,  declared  by  a  corpora- 
tion and  allotted  to  shares  of  its 


original  capital  stock  belonging  to 
a  testamentary  trust  estate,  con- 
stitutes, as  matter  of  fact,  a  dis- 
tribution of  accumulated  earnings 
or  profits,  it  represents  income  and 
belongs  to  the  life  tenant  of  the 
trust  estate  as  between  him  and 
the  remainderman.  Id. 

7.  Accumulated  Earnings  on  Corpo- 
rate Stock.  When  questions  arise 
under  a  will,  between  life  tenant 
and  remainderman,  with  respect 
to  accumulated  earnings  upon 
capibil  stock  of  a  corporation,  the 
courts  must  determine  them  ac- 
cording to  the  nature  and  sub- 
stance of  the  thing,  and  are  not 
concluded  from  treating  such  earn- 
ings as  income  by  the  form  of  their 
distribution  or  by  the  terms  em- 
ployed by  the  corporation.        Id, 

See  Courts,  1. 

Partnership,  5. 
Will,  1,  3,  5.  9-12,  16, 17.  38, 
89,40. 


TRUSTEES   (OF   SCHOOL  DIS- 
TRICT). 

See  Officers,  7. 


UNITED  STATES  BONDS. 

See  Tax,  17. 
Trusts,  4. 


UNITED  STATES  CONSTITU- 
TION. 

See  CONBTITUTIONAL  Law,  15. 


UNITED  STATES  REVISED 
STATUTES. 

See   Revised    Statutes    (United 
States). 


USES  AND  TRUSTS  (STATUTE 
OF). 

See  Partnership,  5. 


VARIANCE  (IN  DESCRIPTION). 
See  Real  Property,  4, 13. 


VENDOR  AND  PURCHASER. 

See  Specific  Performance,  2. 

VERDICT. 

See  Appeal,  11. 
Crimes,  11,  26. 

WARD. 
See  Guardian  and  Ward.         j 

WARRANT.  I 

See  Attachment,  1,  2.  I 

WATERWAYS.  1 

See  Riparian  Rights,  3. 

WHARVES. 
See  Riparian  Rights,  6,  7. 

WILL. 

1.  TrufftfoT  Two  Lives —  Continuing 
Annuitieff  Charged  upon  Estate. 
The  will  of  a  testator  who-  left  his 
wife,  a  sister,  two  daughters  and 
grandchildren  surviving,  gave  the 
entire  estate,  real  and  personal, 
remaining  after  payment  of  debts, 
tf>  his  executors  in  trust  to  pay 
Ills  wife  $500  a  year  during  life  in 
lieu  of  dower;  to  pay  his  sister 
1400  a  year  during  life,  and  to 
pay  the  remainder  of  the  income 
to  his  two  daughters,  one-half  to 
each,  during  life.  The  will  pro- 
vided that  ii  either  daughter  died 
during  the  life  of  the  other,  with- 
out leaving  issue,  the  survivor 
should  take  her  deceased  sister's 
share:  that  if  either  died  during 
the  life  of  the  other  leaving  issue, 
the  issue  should  take;  and  that  at 
the  death  of  the  two  daughters, 
the  trust  property  should  go  to 
their  children  absolutely,  one  half 
to  the  children  of  each,  per  stirjies. 
Ueld,  that  there  was  created  a  valid 
trust  dependent,  as  to  its  duration, 
upon  the  lives  of  the  two  daugh- 
ters; that  the  annuities  to  the 
wife    and    sister  were    a  charge 


upon  the  residuary  estate,  whether 
held  in  trust  or  freed  therefrom 
by  the  falling  in  of  the  selected 
lives:  and  that,  at  the  termination 
of  the  trust,  the  present  value  of 
the  annuities  should  be  uscertuined 
and  the  amount  paid  over  to  the 
annuitants,  and  the  remainder  of 
the  estate  distributed  to  the  re- 
maindermen, discharged  of  any 
lien.     Buchanan  v.  Little.         147 

.  Att-empt  to  Cnre  Legacies  to  So- 
cieties Lica^Hjble  of  Taking.  A 
te^tamentAry  provision  to  the 
effect  that  if  any  in.stititution  or 
society  named  as'  legatee  shall  be 
unable  to  take  by  reason  of  want 
of  incorporation  or  for  any  other 
cause,  the  legacy  intended  for  it  is 
bequeathed  "absolutely"  to  its 
chief  executive  officer  *'to  be  by 
him  applied  to  the  uses  and  pur- 
poses of  such  institution  or  so- 
ciety," is  void.  Faircktld  v. 
Edsoti.  199 

Trust —  Unlawful  Suspension  of 
Absolute  Ownership.  Such  a  pro- 
vision involves  a  trust  creating 
an  unlawful  suspension  of  the 
absolute  ownership  of  personal 
property  not  measured   by  lives. 

Id. 

.  Ineffectual  Bequest.  Such  a  pro- 
vision also  involves  a  bequest  to 
societies  unincorporated  or  other- 
wise incapable  of  taking,  which 
cannot  be  sustained.  Id. 

.  Charitable  Trust  —  Indefinite  Des- 
ignation of  Beneficiaries.  A  testa- 
trix who  died  prior  to  the  act  of 
1«93  (Ch.  701)  bequeathed  her  re- 
siduary estate  to  her  executors,  **  to 
be  divided  by  them  among  such 
incorporated  religious,  benevolent 
and  charitable  societies  of  the  city 
of  New  York,  and  in  such  amounts 
as  shall  be  fixed  or  appointed  by 
them,  with  the  approval  of  my 
friend,  the  Rev.  Dr.  William  R. 
Huntington,  if  living."  IMd.  that 
the  bequest  was  voi<l  for  indefinite- 
ness,  being  an  attempt  to  create  a 
trust  which  failed  to  designate  the 
beneficiaries,  as  a  class,  with  such 
certainty  as  to  enable  the  court  to 
execute  the  trust  in  case  the  exe- 
cutors and  the  person  named 
therein  had  refused  to  do  so  or 
were  dead.  Id. 


xjj\  xjxujy.. 
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6.  Absolute  Bequest  of  Ineffectual 
Leg(tcies,  to  Executors  Personally. 
The  will  provided  that  in  case  any 
legacy  '*  shall  lapse,  fail  or  for  any 
canse  not  take  eflPcct,  T  give  and 
bequeath  the  amount  which  shall 
lapse,  fail  or  not  take  effect  abso- 
lutely to  the  persons  named  as  my 
executors.  In  the  use  of  the  same 
I  am  satisfied  that  they  will  follow 
what  t^^hey  believe'  to  be  my 
wishes.  I  impose  upon  them, 
however,  no  conditions,  leaving 
the  same  to  them  personally  and 
absolutely,  and  without  limitation 
or  restriction."  Held,  that  this 
provision  did  not  import  a  trust, 
but  constituted  upon  its  face  an 
absolute  gift  to  the  executors  as 
individuals,  and  hence  was  valid. 

Id, 

7.  Society  of  St.  Johnland.  Chapter 
562  of  Laws  of  1872,  amending 
the  charter  of  the  Society  of  St. 
Johnland,  a  charitable  society  in- 
corporated under  chapter  819  of 
Laws  of  1848,  does  not  exempt 
the  society  from  the  general  pro- 
vision of  the  act  of  1848  rendering 
diaritable  bequests  void  when 
made  within  two  months  of  the 
testator's  death.  Id. 

8.  Res  Adjudicata.  A  judgment,  in 
fin  action  dealing  with  the  validity 
of  a  will  upon  its  face,  adjudging 
that  under  a  residuary  clause  the 
executors  took  as  individual  lega- 
tees certain  legacies  absolutely  and 
without  limit  or  restriction,  is  not 
a  bar  to  an  action  by  the  legal 
representative  of  the  next  of  kin. 
based  upon  that  adjudication  and 
invoking  equity  to  deal  with  the 
legacies  in  the  hands  of  the  indi- 
vidual legatees,  and  insisting  that 
by  reason  of  extrinsic  evidence  a 
trust  should  be  impressed  thereon 
for  the  benefit  of  the  representa- 
tive of  the  next  of  kin.  Id. 

9.  Secret  Testa  mentally  Trust  — 
Pramise  by  Lefjntee.  An  express 
promise  in  words,  by  a  legatee,  to 
carry  out  the  wishes  of  the  testa- 
tor, is  not  requisite  to  impress  a 
secret  trust  upon  a  legacy;  an  im- 
plied promise,  through  silent  ac- 
quiescence and  tacit  consent,  is 
sufficient.  Id. 

10.  Secret  Trust  in  Circumvention  of 
L.  1848,   Ch.  319.     A  secret  trust 


which  has  for  its  object  the  cir- 
cumvention  of  the  statute  (L.  1848, 
ch.  319)  rendering"  void  legacies  to 
charitable  uses  contained  in  wills 
executed  less  th/in  two  months 
before  death,  is  void.  Id. 

11.  Imposition  of*Trust  in  Favor  of 
NeJtt  of  Kin.  When  a  legacy  is 
given  upon  a  secret  trust,  having 
for  its  object  the  circumvention  ot 
the  statute  of  1848,  equity  will  not 
permit  the  legatee  to  hold  the 
legacy,  but  will  declare  a  trust 
thereon  in  favor  of  the  next  of  kin. 

Id. 

12.  J^ffocy  as  Tenancy  in  Common  — 
Secret  Ttntst  —  Promise  by  one  Lega- 
tee Only.  When  a  bequest  to 
executors  personally  and  abso- 
lutely is  not  declared  by  the  instru- 
ment to  be  in  joint  tenancy  it  must 
be  deemed  to  be  a  tenancy  in  com- 
mon (1  R.  8.  727, 5^  44);  and  in  case 
one  of  such  legatees  hns  by  a 
promise,  express  or  implied,'  to 
comply  with  the  testator's  wishes, 
impressed  his  share  of  the  bequest 
with  an  unlawful  and  void  secret 
trust,  the  shares  of  the  other  lega- 
tees are  not  affe<:ted  thereby, 
where  it  does  not  appear  that  the 
promise  was  made  for  any  one  ex- 
cept the  individual  promisor,  and 
no  promise,  express  or  implied, 
was  made  by  the  other  legatees. 

Id. 

13.  Transfer  to  Next  of  Kin,  not  by 
Intestacy  but  by  Im])osition  of  IVvst. 
When  the  share  of  a  legatee  in 
a  residuary  bequest  is  iinpressed 
with  a  void  secret  trust,  it  is  not 
thereby  thrown  into  intestacy,  but 
equity  will  lay  hold  of  it  in  his 
hands  and  impress  thereon  a  trust 
in  favor  of  the  next  of  kin.       Id. 

14.  Poirer  of  Appointment  —  Sus- 
pendtjn  of  Ownership.  In  apply- 
ing the  statutory  rule  as  to  the 
suspension  of  the  absolute  owner- 
ship of  personal  property  (I  K.  S. 
773,  ^  1 ),  the  provisions  of  a  will 
which  attempt  to  execute  a  power 
of  apiwiutment  conferred  by  will 
must  be  tested  by  rcivding  them 
into  the  will  which  created  the 
power.     Fargo  v.  Sr/uiers.         250 

15.  Attempted  Ejcemtion  of  Power  of 
Apjmntment —  Unlawful  Suspen- 
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si&n  of  Ownership.  An  attempt, 
by  a  will  which  undertakes  to 
execute  a  power  of  appointment 
conferred  by  will,  to  postpone  the 
absolute  ownership  of  personal 
property  covered  by  the  power 
of  appointm(^nt,  by  lives  which 
were  not  in  beiifg  at  the  death  of 
the  maker  of  the  will  which  cre- 
ated the  power,  violates  the  stat- 
ute. Id. 

16.  Trnst  —  Non-Testing  of  Owner- 
ship. A  trust  is  created  and  the 
ownership  of  the  property  is  not 
vested  in  the  beneficiaries  as  of 
the  date  of  the  death  of  the  maker 
of  the  will,  but  is  suspended, 
where  a  will  gives  the  property  to 
the  executors  in  trust,  to  care  for 
and  manage  it,  with  extraordinary 
powers  of  sale  and  investment, 
not  only  during  the  infancy  of 
certain  beneficiaries,  but  until 
they  attain  a  specified  age  be- 
yond majorit}',  and  there  is  an 
uncertainty  as  to  the  persons 
who  may  ultimately  take  m  pos- 
session. Id. 


17.  Application  of  Testamentary 
Funds,  as  between  Specific  IjegaHes 
and  Residuary  Trust  —  Equity. 
When  the  subject-matter  of  a 
will  which  creates  a  trust  con- 
sists of  two  est-ates  or  funds, 
one  of  which  is  an  individual  es- 
tate which  can  be  lawfully  de- 
voted to  the  purposes  of  the  trust 
and  the  other  is  an  appointive 
estate  which  cannot  be  so  devoted, 

.  and  the  will  contains  specific  lega-  | 
cies  with  no  direction  as  to  the 
fund  out  of  which  they  shall  be 
paid  and  discloses  an  intention  to 
devote  the  whole  of  the  residuary- 
estate  to  the  use  of  the  benefici- 
aries of  the  trust,  equity  can,  for 
the  purpose  of  carrying  out  such 
intention  so  far  as  lawful,  require 
the  specific  bequests  to  be  paid 
out  of  the  appointive  estate  and 
thus  save  the  individual  estate 
unimpaired  to  constitute  the  trust. 

Id. 

18.  Codicil  —  Construction.  Where 
the  language  of  a  codicil  is  not 
plain,  or  its  meaning  is  doubtful, 
an  interpretation  that  excludes  is- 
sue from  a  vested  remainder  origi 
nally  limited  by  the  will  upon  the 
life  "estate  of  a  parent,  or  prevents 


the  issue  of  a  deceased  child  from 
participation  in  the  estate,  is  not 
favored.     Chodwin  v.  Goddington. 

283 

19.  Preserfxition  of  Remainder  to 
Issue  of  Deceased  CJiild.  Where*  a 
will  gives  a  sliare  of  the  estate  to 
a  child  for  life,  with  remainder 
over  to  his  issue,  if  any,  and  the 
child  dies  before  the  testator,  leav- 
ing issue,  a  codicil  dealins:  with 
the  share  so  originally  devistMl 
should,  if  it  and  the  will  are  re-i- 
sonably  capable  of  such  an  inter- 
pretation, be  construed  as  continu- 
mg  the  remainder  in  the  issue  of 
the  deceased  child;  and  if  the  codi  - 
cil  imposes  some  disposition  of 
such  share  to  others,  a  reasonable 
construction,  limiting  such  dis- 
position to  the  substitution  of  life 
tenants  only,  is  to  be  preferred.  Id. 

20.  Vested  Remainders.  Where  the 
apparent  intention  of  the  testator 
is  that  remainders  shall  vest  in 
persons  as  to  whom  there  is  no 
uncertainty,  subject  to  the  life 
estate  or  estates  created  by  the  will 
(as,  that  they  shall  vest  in  his 
grandchildren,  and  there  are 
grandchildren  in  being  at  his 
death,  and  there  is  nothing  in  the 
will  making  such  provision  de- 
pendent upon  survivorship  to  the 
time  of  distribution),  the  dispasi- 
tion  relates  back  to  the  time  of 
the  testator's  death,  and  tho  vest- 
ine:  is  of  that  date.     In  re  Broken. 
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21.  Power  of  Sale.  The  presence  in 
a  will,  of  an  imperative  power  of 
sale  given  to  the  executors  to  be 
exercised  at  a  future  time,  does 
not  necessarily  prevent  a  vesting, 
especially  when  it  is  apparent  from 
the  other  provisions  of  the  will 
that  it  was  intended  that  the  estate 
should  vest  presently.  Id. 

22.  Conversion  of  Real  Property  into 
Personal.  The  fact  that  by  the 
exercise  of  the  power  of  sale  given 
to  the  trustees  of  an  estate  for 
lives,  and  to  which  the  remainder 
is  subject,  real  property  would  be- 
come personal  property,  makes  no 
diflPerence  in  the  effect  of  the 
power  of  sale  upon  the  question 
of  the  vesting  of  the  remainder  as 
of  the  date  of  the  testator's  death. 

Id. 


"/l^*  Estate  of  Testamentary  Trustees. 
Where  an  estate  is  devised  in  trust, 
to  provide  an  income  for  life  bene- 
ficiaries and  at  their  death  to 
divide  amou^  remaindermen  as  to 
wliom  there  is  no  uncertainty,  the 
trust  estate  vests  in  the  trustees 
not  absolutely,  but  subject  to  the 
remainder  over  on  the  termination 
ot  the  trust,  and  the  remainder 
does  not  vest  in  the  trustees  at 
all.  Id. 

24.  Direetian  to  Divide.  The  gen- 
eral rule,  that  when  a  testamen- 
tary gift  is  found  only  in  a  direc- 
tion to  divide  at  a  future  time, 
the  gift  is  future  and  contingent 
and  not  vested,  is  subordinate  to 
the  primary  canon  of  construction, 
that  the  intent,  to  be  collected 
from  the  whole  will,  must  prevail. 

Id. 

25.  Determination  of  Class.  When 
a  devise  or  bequest  is  made  to  a 
class,  as,  to  children  of  children, 
the  class  will,  in  the  absence  of 
a  definite  intention  disclosed  by 
the  will,  be  ascertained  and  de- 
termined as  of  the  death  of  the 
testator;  and  if  the  estate  then 
vests,  it  vests  in  the  individual 
beneficiaries  as  tenants  in  common. 

Id. 

26.  Income  Attached  to  Vested  Be- 
mainders.  Pending  Distribution  of 
Corpus.  If  a  will  gives  a  portion 
of  the  Income  of  the  estate  to  the 
widow  for  life  and  the  income  of 
a  specific  share  of  the  residue  to 
each  child  for  life,  with  remain- 
ders over  to  children's  children, 
in  such  terms  that  the  remainders 
vest,  at  the  testator's  death,  in  the 
grandchildren  in  being  at  that 
ume,  as  tenants  in  common,  sub- 
ject to  the  outstanding  life  es- 
tates, with  a  postponement  of  dis- 
tribution dependent  upon  the 
death  of  the  widow,  the  estate 
vested  in  the  grandchildren  draws 
to  it  their  parent's  ^are  in  the 
income,  in  case  of  the  death  of 
the  testator's  children,  the  widow 
still  living;  and  if  a  grandchild, 
whose  remainder  was  vested,  dies, 
his  share  in  such  income  passes  to 
his  personal  representative.       Id. 

27.  Bequest  Conferring  Absolute 
Power  of  Disposition.    A  residuary 
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bequest  of  personal  property  to 
one  "absolutely  during  her  life- 
time, with  the  right  to  dispose  of 
it  at  her  death  as  she  may  deem 
fit,'*  confers  an  absolute  power  of 
disposition,  and  as  no  remainder 
is  limited  upon  the  property  the 

frantee  takes  an  absolute    title. 
n  re  Moehring.  428 

28.  Remainder.  A  remainder  is  not 
to  be  considered  as  contingent  in 
any  case  where,  consistently  with 
the  intention  of  the  testator  it 
may  be  construed  as  being  vested. 
Hersee  v.  Simpson.  496 

29.  '' From  and  After."  The  words 
"  from  and  after,"  in  a  testamen- 
tary gift  of  a  remainder,  follow- 
ing a  life  estate,  do  not  make  the 
remainder  contingent  and  prevent 
its  being  construed  as  vested, 
where  there  is  nothing  else  on  the 
face  of  the  will  tending  to  show 
that  the  vesting  of  the  remainder 
was  postponed  or  intended  to  be 
postponed  beyond  the  death  of 
the  testator.  Id. 

80.  Will  Construed^  Vested  Re- 
mainder, The  will  of  a  testator 
who  left  a  wife  and  children 
surviving  devised  a  life  estate  in 
his  real  property  to  his  wife  and 
provided  tluit,  "  from  and  after 
her  decease,"  the  property  should 
be  disposed  of  according  to  the 
statutes  governing  the  descent  of 
real  property.  Held,  that  the 
heirs  of  the  testator  upon  his 
death  took  a  vested  remainder  in 
his  real  property.  Id. 

81.  Contingent  Remainder.  The 
will  of  a  testator  who  died  in 
1848  devised  certain  lands  in  this 
state  to  a  married  daughter  for 
life,  and  in  case  her  husband  sur- 
vived her,  to  him  for  life,  and 
then  provided  that  "from  and 
after  the  decease  of  both  my  said 
daughter  and  her  said  husband,  I 
give,  devise  and  bequeath  the  re- 
mainder or  fee  simple  in  said 
property  to  the  lawful  issue  of 
my  said  daughter  then  living,  in 
such  relative  proportions  (if  such 
issue  consist  of  more  than  one 
person)  as  they  would  bj'  the  laws 
of  the  state  of  New  York  have 
then  inherited,  or  taken  the  same 
from  her,  in  case    she  and  they 


^ 


were  then  native- bom  citizens  of 
snid  state  and  she  had  then  died 
intestate,  lawfully  seized  of  said 
property  in  fee  simple."  The 
daughter  and  her  husband  sur- 
vived the  testator,  and  the  daugh- 
ter, with  children,  survived  ner 
husband.  Held,  in  an.  action  of 
partition  subsequent  to  the  daugh- 
ter's death,  that  the  remainder  was 
contingent,  and  not  vested,  until 
the  death  of  the  daughter.  Me- 
OiUis  V.  McGillu.  532 

32.  Devise  of  Remainder  to  Aliens. 
The  testator  was  a  citizen  of  the 
United  States;  the  daughter  was 
born  in  the  United  States,  but  her 
husband  was  an  alien,  and  after  her 
marriage  she  resided  in  a  foreign, 
country,  where  her  children  were 
born.  The  daughter,  having  sur- 
vived her  husband,  died  in  1893. 
leaving  as  her  surviving  issue  six 
children,  three  bom  before  the 
death  of  the  testator  and  three 
after,  and  one  infant  grandchild, 
the  son  of  a  deceased  child  born 
after  the  death  of  the  testator.  At 
the  time  of  tb*^  dc^th  of  the  tes- 
tator's diiugblor,  the  ]) revisions  fvf 
the  Revist'ii  SlJitutes  (3  R,  S.  57, 
%  4)  mwking  vofd  a  ilevtae  tf>  a  per- 
SOD  who.  ftt  the  time  nf  the  death 
of  the  tt^mtator,  is  iin  iilicii,  had 
boeu  di»»KtHi  liy  chapter  42  of 
Laws  nf  iWHft,  so  that  siirh  pro- 
visions no  bniEjer  applit*d  to  the 
foreign- bom  i  liiliiren  of  a  married 
w  oma  n  bo  ni  i  ti  I  h  i  3  couii  try .  IleM, 
that  m  t\u-tv  wiw  no  (nitktnbditig 
vested  remivinder  in  the  way  of  I  lie 
opcnition  of  the  act  of  IHJ^a,  it 
nppliiMl  tn  the  devisr  in  qurstkm; 
that,  under  that  j^tiitute,  exislinn: 
at  ttje  time  of  the  de:ith  of  the 
daughter,  the  devised  e^ntnte,  if  it 
hud  been  hers  and  she  had  died 
i  tries  I  rite,  would  have  descended 
to  her  ehiUireru  the  in  Hint  .^rand- 
child  tukinff  his  parenl'a  portion, 
whioh  would  Imvc  been  one- 
Sf'vcuth  I  if  the  eKtaie:  ^nd,  hence, 
that  tkr  uifiint  yiwH  seized  of  an 
undivkle<l  one-seventh  interest  in 
the  devised  preniirtes.  Id. 

33,  No  Eschmt  irhite  Remainder  Cotv- 
iinffcnt  —  No  Vesting  hi/  UeUutt 
from  State.  In  an  aetioii  bniught 
in  1W50  for  a  eonstnietion  of  the 
■wilt,  it  was  adjiidired  that  the  de- 
\ise  to  the  testaitjr's  daughter  for 


life  was  valid,  she  not  being  an 
alien,  but  that  the  devise  to  her 
husband  and  to  her  children,  who 
were  aliens  at  the  time  of  the  death 
of  the  testator,  was  void  and  that 
they  had  no  interest  in  the  estate. 
In  a  subsequent  action  of  parti- 
tion, a  judgment  was  rendered  di- 
recting that  the  land  devised  to 
the  testator's  daughter  be  set  off 
to  her  for  life,  with  the  fee  therein 
to  the  heirs  at  law  of  the  testator. 
In  1887  the  Legislature  passed  a 
special  act  (Ch.  310),  by  which  the 
People  released  to  all  the  children 
of  the  testator's  daughter  surviv- 
ing at  the  time  of  her  death,  all  the 
interest  of  the  state  in  the  prop- 
erty, and  granted  to  them  all  the 
title  which,  by  escheat,  was  vested 
in  the  People.  The  children  of 
the  testator's  daughter  who  were 
born  before  the  testator's  death 
then  conveyed  to  her  after-bom 
children  all  their  interest  in  the 
•  property,  the  after-born  children 
agreeing  to  share  equally  with 
'them  should  they  succeed  in  es- 
tablishing title.  Thereu|>oD,  the 
after  born  children,  as  pUiintiffs  in 
n  cross  action  against  the  testa tor^s 
heirs  at  law,  obtained  an  udjudi ca- 
tion declaring  that  the  remainder 
was,  by  force  of  the  act  of  18^, 
vf^^ted  iu  the  four  »fter-born  chil- 
dren, and  Imrring  the  testator's 
heirs  at  kvv  from  all  title  thereto. 
HeM,  thai  these  ad jadioations  did 
not  affect  the  above  construct  ion 
of  the  will,  since,  in  so  far  as  ibey 
adjudged  the  remainder  to  belong 
to  the  heirs  at  law^  the  court  ex- 
ceeded its  power,  and,  as  tb*j  re- 
ruainder  wna  contingent,  nothing 
ciiuld  escheat  or  vest  in  ibe  stJite 
until  the  life  eiiUite  terminaud, 
and  as,  upon  the  happening  of 
that  event  general  laws  iuter- 
veued,  under  which  the  children 
of  the  testator*s  daui^hter  were 
permitted  to  tnke  the  estate,  the 
slate  had,  in  1887,  no  eut^te  whidi 
it  could  convey,  M, 

34.  Kftrt  fif  Fftrmtr  Aijttdimiion. 
The  infant  grandchild,  the  son  of 
A  di^eam^d  dangUter  of  the  testa- 
tor's daughter  born  aft^r  the  tes- 
ta tor^s  death,  claimed  in  the  pres- 
ent actiou  that,  a»  his  mother  was 
one  of  the  four  after- bom  children, 
he  was  entitled  to  one  fourth  of 
the  devised  estate,  liLstead  of  one- 
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seveotb,  and  that  be  was  not 
boand  by  her  agreement  to  share 
equally  with  the  first- born  chil- 
dren. Held,  that  this  claim  was 
not  helped  by  the  judgment  in  the 
cross-action,  since,  although  it 
decided  that  the  share  of  the  grand- 
child's mother  was  one -fourth,  this 
share  was,  under  that  judgment, 
subject  to  her  contract,  making 
her  resulting  share  one-seventh. 

Id. 

35.  Attorney  —  EquitcMe  Lien  far 
Services,  Prior  to  the  death  of  the 
testator's  daughter  (the  life  ten- 
ant), her  children  (the  remainder- 
men), including  the  mother  of  the 
infant  grandchild,  being  aliens, 
contracted  with  an  attorney  at  law 
to  convey  to  him  a  parcel  of  the 
devised  land,  in  consideration  of 
his  obtaining  necessary  legislation 
and  conducting  litigation  to  estab- 
lish their  rights  as  against  the 
testator's  heirs  at  law.  The  attor- 
ney succeeded  in  his  undertaking, 
and  the  children  thereupon  deeded 
to  him  the  stipulated  parcel  of 
land.  The  infant  grandchild  was 
born  thereafter.  The  contract  was, 
found  to  be  fair  and  reasonable. 
Held,  that  the  after-born  grand- 
child was  bound  by  the  contract 
and  conveyance  to  the  attorney, 
on  the  ground  that  the  attorney 
had  an  equitable  lien  for  the  serv- 
ices rendered  by  him  for  the 
estate,  of  which  the  grandchild 
had  received  the  benefit,  and  that 
the  grandchild's  interest  in  the 
property  was  subject  to  such  lien. 

Id. 

36.  Gift  of  Rents  and  Ineome,  A 
testamentary  gift  of  the  rents  and 
profits  of  Utna,  or  gift  of  the  in- 
come arising  from  personal  prop- 
erty, vests  such  an  estate  in  the 
devisee  or  legatee  as  conforms  to 
the  evident  intention  of  the 
testator.     Dutfee  v.  Poineroy.    683 

87.  SvLspension  of  Power  of  Alienor 
tion.  The  fact  that  the  execu- 
tors, as  such,  may  have  to  deal 
with  the  income  of  the  vested  in- 
terests in  order  to  carry  out  the 
provisions  of  the  will  does  not 
create  any  ille^l  suspension  of 
the  power  of  alienation.  Id. 

88.  Will  Construed.  The  will  of  a 
testator  wlio  left  surviving  a  mar- 


ried daughter  and  an  unmarried . 
son,  created  two  distinct  trusts, 
each  consisting  of  one-half  of  the 
residuary  estate,  real  and  personal, 
the  rents  and  income  of  one  to  be 
paid  to  the  daughter  for  life,  and 
the  rents  and  income  of  the  other 
to  be  paid  to  the  son  until  he  at- 
tained the  age  of  forty- five,  or 
until  such  later  period  at  which 
the  executors  might  deem  him  fit 
to  receive  the  principal.  The  will 
disclosed  an  intention  that  the 
property  should  follow  the  testa- 
tor's blood  in  the  ultimate  dispo- 
sition thereof,  and  in  connection 
with  provisions  to  that  intent,  de- 
clarea  that  if  the  son,  "in  the 
event  of  his  death  within  the 
periods  aforesaid,  should  leave  no 
child  or  children  him  surviving, 
but  should  leave  a  wife  him  sur- 
viving, then  she  is  to  have  and  I 
devise  and  bequeath  to  her  one- 
half  of  the  income  of  said  half  of 
the  rest,  residue  and  remainder  of 
my  said  property,  so  long  as  she 
shall  remain  his  widow  unmarried, 
the  other  one-half  of  said  income 
to  be  held  by  my  said  executors 
or  their  successors  and  paid  by 
them  to  and  for  the  use  of  my 
daughter.  In  case  the  wife  of  my 
said  son  should  marry  again,  then 
the  share  of  said  income  so  be- 
Queathed  to  her  is  to  go  to  m^ 
daughter  if  she  then  survives  ;  if 
not,  to  her  children."  The  son 
died  before  attaining  the  age  of 
forty-five,  childless,  but  leaving  a 
widow.  Ileld,  that  the  provision 
for  the  son's  widow  was  not  void 
as  being  under  a  trust  which  was 
thereby  made  to  involve  an  ille- 
gal suspension  of  the  power  of 
Sienation ;  but,  Tield,  that  the  le- 
gal effect  of  the  son's  death  was 
to  terminate  the  trust  for  his  bene- 
fit, and  that  the  devise  and  be- 
quest of  one-half  of  the  income 
of  the  principal  theretofore  tied 
up  in  the  trust,  to  his  widow, 
vested  in  her  a  legal  estate  in  one- 
half  of  the  principal,  real  and  per- 
sonal, to  wit,  a  hfe  estate  during 
her  widowhood.  Id. 

39.  Trust  to  Executors.  A  general 
devise  to  executors  in  trust  vests 
no  estate  in  them,  except  for  such 
of  the  declared  purposes  as  re- 
quire that  the  title  be  vested  in 
them.     Matter  of  Tompkins.     634 
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40.  Trust  for    Lives  ^  Vesting    of\^2.    Canons  of  Construction,     The 


liemainder.  A  trust  limited  to 
lives  offers  no  greater  obstacle  to 
the  present  vesting  of  the  re- 
mainder in  fee  or  residue  of  per- 
sonalty than  does  a  life  estate.    Id. 

41.  Alienable  Estate.  The  grantee 
of  lands  devised  subject  to  the 
execution  of  a  trust  has  a  legal 
estate  against  all  persons  except 
the  trustee  (1  R.  8.  729,  §§  60,  61) ; 
and  such  an  estate  is  alienable, 
subject  to  the  execution  of  the 
trust.  Id. 


canons  of  construction,  that  effect 
must  be  given,  if  possible,  to  every 
part  of  the  will,  and  that  the  tes- 
tator intended  to  dispose  of  his 
entire  estate,  applied.  Id, 

48.  Ewntual  Estate.  The  rule,  that 
rents  and  profits  undisposed  of 
during  a  valid  limitation  of  an 
expectant  estate  shall  belonjs^  to 
the  persons  presumptively  entitltd 
to  the  next  eventual  estate  (1  R. 
S.  726.  §  40),  applied.  Id. 
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